p- 

-• 


H^O  Iftit 
H' 

HOWARD'S 


IN  THE 


SUPREME    COURT 


AND 


COURT  OF  APPEALS 


OP  THE 


STATE     OF    NEW     YORK 


BY   E.    M.    STOYEK, 

REPORTER. 


VOLUME  LV. 


ALBANY: 

WILLIAM    GOULD   &    SON, 

LAW      B  O  O  K  S  E  LLK  B-S      AND      PUBLISHERS. 

1878. 


Entered  according  to  act  of  Congress,  in  the  year  eighteen  hundred  and  seventy-eight, 

BY  WILLIAM  GOULD  &  SON, 
in  the  office  of  the  Librarian  of  Congress,  at  Washington. 


THE  ARGUS  COMPANY, 

PRINTERS  AND  STEREOTYPER8, 
ALBANY,  N.  Y. 


CASES  REPORTED. 


A. 

PAGE. 

Anderson  agt.  Hunt 336 

Andrews  agt.  Schwartz  et  al.  . .  190 


B. 

Balheimer  agt.  Reichardt 414 

Bickett  agt.  Taylor 126 

Birmingham  National  Bank  agt. 

Keck 222 

Bowery  National  Bank  agt. 

Duryea 88 

Brown  agt.  Brockett 32 

Brown  agt.  The  Mayor  (No.  1).  8 
Brown  agt.  The  Mayor  (No.  2).  11 
Browning  agt.  Vanderhoven  . .  97 


c. 

Cashman  agt.  Henry 234 

Church  agt.  Van  Buren 489 

Clinton  Liberal  Institute  et  al., 

agt.  Fletcher  et  al. 431 

Conkling  agt.  Secor  Sewing  Ma- 
chine Company 269 

Costello  agt.  Meade 356 


D. 

DeBussierre  agt.  Holladay  and 

others 210 

De  Peyster  agt.  Beekman 90 

Donovan  agt.  Board  of  Educa- 
tion   .  176 


PAGE. 

Douglass    agt.     Knickerbocker 

Life  Insurance  Company. . . .  104 
Dugan  agt.  Brophy 121 


E. 

Eleventh  Ward  Savings  Bank 
agt.  Hay 438 

Eleventh  Ward  Savings  Bank 
agt.  Hay 444 

Enoch  Morgan's  Son's  Company 
agt.  Schwachhofer 37 


F. ' 

French  agt.  Maguire 471 


GL 

Garlock  agt.  James 306 

Guillotel  agt.  The  Mayor 114 

Gulke  agt.  Uhlig 434 

Grussy  agt.  Schneider 188 


H. 

Hall  agt.  Ditson 19 

Hand  and  others  agt.  Atlantic 

National  Bank 331 

Holley  agt.  Van  Dolsen 333 

Hynes  agt.  McDermott 259 


NEW  YORK  PRACTICE  REPORTS. 


Cases  Reported. 


J. 

PAGE. 

John  Hancock  Mutual  Life  In- 
surance Co.  agt.  Nichols 393 


K. 

Kelstadt  agt.  Reilly 373 

Kiersted  et  al.  agt.  Orange  and 
Alexandria  Railroad  Co.  et  al.    51 


L. 

Lasher  agt.  Northwestern  Insur- 
ance Company 318 

Lasher  agt.  Northwestern  Insur- 
ance Company ...  324 

Levy  et  al.  agt.  Kaim  et  al. 136 


M. 

• 

Mandell  et  al.  agt.  Mower  et  al.  242 

Mauger  agt.  Dick 132 

Marsullo  agt.  Billotto 375 

Markell  agt.  Benson 360 

Matter  of  Atlantic  Mutual  Life 

Insurance  Company 77 

Matter  of  Brooklyn,  Winfield 

and  Newtown  Railroad  Co. . .  14 

Matter  of  Davis 347 

Matter  of  Deering 296 

Matter  of  Freel 386 

Matter  of  Hogan 458 

Matter  of  Jetter 67 

Matter  of  North  American  Life 

Insurance  Company 465 

Matter  of  Pickett 491 

Matter  of  United  States  Rolling 

Stock  Company 286 

Matter  of  Van  Buren 513 

Mather  agt.  Hannaur 1 

McAlpin  agt,  Powell 163 

McCarthy  agt.  McCarthy 418 


PAGE. 

Methodist  Episcopal  Church  at 

Harlem  agt,  Mayor 57 

Montague  agt.  Worstell 406 

Morgan  et  al.,  agt.   Francklyn 

et  al 244 

Mutual  Life  Insurance  Company 

agt.  Wilcox 43 

Muller  agt.  Struppmann 521 

Myer  agt.  Whitaker 376 


N. 

Nason  agt.  Luddington 342 

New  England  Iron  Company 
agt.  New  York  Loan  and  Im- 
provement Company 351 


o. 

Osborn  agt.  McCloskey 345 


P. 

People  ex  rel.  Martin  agt.  Dor- 
sheimer  118 

People  ex  rel.  Seery  agt.  Police 
Commissioners 454 

People  ex  rel.  Stager  agt.  Starr,  388 

Pickert  agt.  Canal  Boat  Inde- 
pendence  205 


Q. 

Quackenbush  agt.  Johnson....     94 


K. 

Raasbeck  agt.  Desterreicher  et 

al 516 

Reinach  agt.  Meyer 283 


NEW  YORK  PRACTICE  REPORTS. 


Cases  Reported. 


PAGE. 

Robinson  agt.  Hatch 55 

Roby  et  al.  agt.  Hallock. . . 412 

Rumsey  agt.  Lake 339 


s. 

Sloan  agt.  Livermore 85 

Sloan  et  al.  agt.  Warring  et  al.  .  62 
Steuben  County  Bank  agt.  Al- 

berger 481 

Stinde  agt.  Ridgway 301 

Struppmann  agt.  Muller  . 427 

Swift  et  al.  agt.  Tross  et  al 254 


T. 

Taylor  agt.  Atlantic  and  Great 
Western  Railway  Company. .  275 


PAGE. 

The  Mayor,  &c.,  agt.  The  North 
Shore  and  Staten  Island  Ferry 
Company  and  another 154 

The  Mayor,  &c.,  agt.  The  Union 
Ferry  Company 138 

Thomson  agt.  Thomson  et  al. . .  494 


V. 

Vandermark  agt.  Vandermark,  408 
Victory  Web,  &c.,  Manufactur- 
ing Co.  agt.  Beecher  et  al.  ...  193 


w. 

Watrous  agt.  Elmendorf  et  al.  .  461 
Westervelt  et  al.  agt.  Radde  . . .  369 

Williams  agt.  Pitts 331 

Wynen  agt,  Schappert 156 


PRACTICE  REPORTS. 


SUPREME  COURT. 

ASAPH  D.  MATHER  and  JOSHUA  MATHER  agt.  SAMUEL  H. 

HANNAUR. 

Order  of  arrest  —  Complaint  —  Construction  of  section  558  of  Code  of  Ciml 
Procedure  —  section  561  —  Omission  of  attorney's  signature,  an  irregular- 
ity which  may  be  amended  —  sections  559-562  —  Omission  to  serve  copy  of 
undertaking  at  time  of  arrest  —  effect  of. 

Facts  independent  of  the  cause  of  action,  entitling  a  party  to  an  order  of 
arrest,  should  be  stated  on  affidavit,  and  should  not  be  stated  in  the 
complaint. 

The  only  true  construction  to  be  put  upon  the  last  clause  of  section  558 
of  the  Code  of  Civil  Procedure  is,  that  if  the  complaint  served  after 
obtaining  the  order  of  arrest  should  be  for  a  case  not  mentioned  in  sec- 
tions 549  or  550,  but  a  case  or  cause  of  action  wherein  no  provision  is 
made  for  an  arrest,  then  the  moving  party  would  be  entitled  to  an  order 
setting  aside  the  order  of  arrest.  It  was  not  designed  to  extend  or  alter 
the  rule  that  had  been  established  under  the  old  Code  (Following  Wil- 
liams agt.  Norton,  54  How.,  509,  and  Thompson  et  al.  agt.  Friedberg,  id. 
519;  and  is  adverse  to  Bowery  National  Bank  agt.  Duryea,  id.,  450). 

That  the  order  of  arrest  was  not  signed  by  the  attorney,  as  required  by 
section  561,  is  not  fatal  to  the  order  of  arrest.  Although  it  is  an  irregu- 
larity which  should  not  be  overlooked  or  omitted  in  practice,  such  omis- 
sion may  be  supplied  by  amendment  under  sections  723,  724. 

Whether  the  name  of  the  attorney  upon  the  back  of  the  order,  and  not 
at  the  end  or  face  of  it,  would  be  a  sufficient  compliance  with  the 
provision  of  section  561,  quaere. 

The  failure  to  serve  a  copy  of  the  undertaking  upon  the  defendant  at  the 
time  of  the  arrest  (as  would  seem  to  be  required  by  sections  559,  562),  is 
only  an  irregularity,  and  does  not  entitle  a  defendant  to  his  discharge. 

Oneida  Special  Term,  April  9,  1878. 

W.  A.  Matteson,  for  plaintiff ;  D.  C.  Stoddard,  counsel. 

S.  J.  Barrows,  for  defendant. 
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J,  —  In  this  action  a  motion  is  made  on  the  behalf 
of  the  defendant  to  set  aside  an  order  of  arrest  granted  by  the 
special  county  judge  of  Oneida  county  on  the  9th  day  of 
February,  1878.  The  order  of  arrest  was  granted  upon  the 
affidavit  of  one  of  the  plaintiffs,  under  and  in  pursuance  of 
the  provisions  of  section  549  of  the  new  Code  of  Civil  Pro- 
cedure ;  and,  on  the  same  day,  the  summons  and  notice 
therein,  as  prescribed  by  section  419,  was  served  personally 
on  the  defendant,  and  a  copy  of  the  order  of  arrest,  and  a 
copy  of  the  affidavit  upon  which  the  same  was  granted,  was 
also  personally  served  upon  the  defendant,  by  the  sheriff,  on 
or  about  the  same  day  ;  and  by  virtue  of  the  order  of  arrest 
the  defendant  was  arrested  by  the  sheriff,  and  held  to  bail  as 
required  by  the  order.  The  order  of  arrest  was  not  subscribed 
on  its  face  by  the  attorney,  as  required  by  section  561,  but  on 
the  back  thereof  the  title  of  the  action  appeared,  with  the 
name  of  the  plaintiffs'  attorney  thereunder  indorsed.  '  At  the 
time  of  obtaining  the  order  of  arrest,  before  granting  the  same, 
the  undertaking  required  by  the  judge  by  section  559  was 
given,  but  service  of  a  copy  thereof  was  not  served  upon  the 
defendant  with  the  other  papers.  On  the  1st  of  March,  1878, 
the  plaintiffs'  complaint  in  the  action  was  served  upon  the 
defendant's  attorney  who  had  appeared  in  the  action.  That 
the  complaint  so  served  was  an  action  upon  contract  to  recover 
against  the  defendant,  as  indorser,  upon  two  promissory  notes, 
and  also  to  recover  a  sum  lent  and  advanced  by  plaintiffs  to 
defendant  by  allowing  him  to  overdaw  his  bank  account,  and 
for  the  amount  of  which  claim  the  plaintiffs  claimed  to  recover 
judgment.  That  said  complaint  was  in  the  usual  form  of  a 
complaint  on  contract,  and  contained  no  facts  alleged  which 
entitled  the  plaintiffs  to  the  order  of  arrest. 

This  motion  was  made  upon  affidavit  of  defendant's  attor- 
ney and  notice  of  motion  and  other  papers  therein  referred  to. 
The  notice  of  motion  set  forth  several  irregularities  claimed 
to  entitle  the  defendant  to  an  order  setting  aside  the  order 
of  arrest.  The  most  important  question  raised  in  the  moving 
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papers  is  in  regard  to  the  construction  to  be  given  to  section 
558  of  the  new  Code,  wherein  it  is  provided  that  "  at  any- 
time after  the  filing  or  service  of  the  complaint  the  order  of 
arrest  must  be  vacated  on  motion  if  the  complaint  shows  that 
the  case  is  not  one  of  those  mentioned  in  section  549  or  550  of 
this  act."  In  order  to  a  proper  construction  of  the  language 
used  in  this  section  and  the  intention  of  the  legislature 
in  enacting  it,  it  is  necessary  to  look  beyond  its  provision  to 
other  portions  of  the  new  Code,  and  also  to  the  provisions  of 
the  old  Code,  of  which  the  new  Code  is,  in  some  respects  what 
it  intended  to  be,  a  revision.  The  revision,  by  the  commission, 
of  title  1  of  chapter  7,  articles  1  and  2,  was,  in  a  great  degree, 
amended  by  the  legislature  in  1877.  All  the  sections  in  article 
1,  except  sections  551  and  552 ;  in  article  2,  except  559,  560 
and  562  to  567,  were  amended. 

In  the  construction  of  section  558  it  is  important  and  neces- 
sary to  refer  to  other  sections  of  the  Code  relating  in  any 
way  to  the  subject-matter  of  the  question  to  be  passed  upon. 
And  first  of  all  we  may  examine  the  provision  relating  to  a 
complaint  and  what  it  shall  contain.  There  is  no  substantial 
difference  between  the  complaint  and  what  it  shall  or  must 
contain  in  section  142  of  the  old  Code  and  section  481  of  the 
new.  The  old  Code  states  what  it  shall  contain,  the  new 
Code  what  it  must  contain.  The  contents  in  each  are  pre- 
scribed and  I  have  been  unable  to  find  any  other  provision  in 
the  new  Code  tending  in  any  way  to  allow  or  require  the  com- 
plaint to  contain  any  statements  not  contained  in  section  481, 
unless  section  558  shall  be  construed  to  contain  such  provision. 
The  old  and  new  Code  provide  for  a  statement  of  the  cause 
of  action,  and  no  provision  is  anywhere  made  that  facts,  inde- 
pendent of  the  cause  of  action,  shall  be  inserted  in  the  com- 
plaint. The  construction  of  the  courts  relating  to  section  142 
of  the  old  Code  at  first  were  at  variance  upon  the  question  as 
to  whether  the  facts  relied  upon  to  obtain  an  order  of  arrest, 
when  such  facts  were  independent  of  the  cause  of  action,  should 
be  stated  in  the  complaint.  That  question  was  finally  disposed 
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of  in  the  court  of  appeals  where  it  was  held  that  facts,  inde- 
pendent of  the  cause  of  action  entitling  a  party  to  an  order  of 
arrest,  should  be  stated  on  affidavit  and  should  not  be  stated 
in  the  complaint  (Corwin  agt.  Freeland,  6  N~.  Y.,  560 ; 
Elwood  agt.  Gardner,  45  id.,  349;  9  Abb.  [N.  &],  99; 
Union  Bank  agt.  Mott,  6  Abb.,  315).  It  was  also  held  in 
many  cases  if  such  facts  were  inserted  in  the  complaint  they 
would  be  struck  out  on  motion  (15  Abb.,  303).  In  Moak's 
Yan  Santvoord's  Pleadings  (3d  ed.\  253,  it  is  stated  in  effect 
that  the  rule,  as  established  by  the  court,  may  be  regarded  as 
settled  and  will  so  remain  until  a  provision  is  expressly  made 
by  statute  requiring  the  complaint  to  set  forth  the  facts  which 
the  party  alleges  entitle  him  to  an  order  of  arrest.  The  causes 
of  arrest  depending  upon  the  nature  of  the  action  are  contained 
in  section  549.  In  these  cases  the  complaint,  on  its  face,  neces- 
sarily sets  forth  the  cause  of  action.  The  cases  mentioned  in 
section  550,  in  which  a  defendant  may  be  arrested,  are  cases 
where  the  arrest  depends  partly  on  the  nature  of  the  action 
and  partly  upon  the  facts,  independent  of  the  cause  of  action. 
In  the  case  now  before  the  court  the  plaintiffs  proceeded  under 
section  557  and  furnished  the  proof  by  affidavit  to  obtain  the 
order  which  was  granted,  and  on  that  day  defendant  was 
arrested.  Subsequently  the  complaint  was  served  setting  forth 
a  cause  of  action  on  contract.  The  cause  of  arrest  was  not 
contained  in  the  complaint  and  the  defendant  moves  to  set 
aside  the  order  under  section  558.  That  section  contains  no 
provision  that  the  complaint  shall  set  forth  the  facts  entitling 
the  plaintiff  to  the  order. 

It  only  states,  "  if  the  complaint  shows  that  the  case  is  not 
one  of  those  mentioned  in  section  549  or  550,"  the  order 
must  be  vacated.  What  are  the  cases  mentioned  in  sections 
549,  550  ?  One  of  the  cases  is  an  action  upon  contract ;  and 
in  such  a  case  the  arrest  may  be  made  when  the  defendant 
has  been  guilty  of  a  fraud  in  contracting  the  liability,  or  has, 
since  the  making  of  the  contract,  etc.,  removed  or  disposed 
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of   his  property  with  intent  to  defraud  his  creditors,  or  is 
about  to  remove  or  dispose  of  the  same  with  like  intent. 

It  is  quite  apparent  that  the  complaint  does  not  show  that 
the  case  is  not  one  of  those  mentioned  in  section  550,  nor 
does  it  show  that  it  is  one  of  those  mentioned ;  but  it  is  clear 
that  the  complaint  shows  that  the  action  is  upon  contract,  and 
the  affidavits  upon  which  the  order  is  granted,  and  served 
upon  the  party,  read  in  connection  with  the  complaint,  shows 
that  the  case  is  one  of  those  mentioned  in  section  550.  In 
my  opinion,  the  only  true  construction  to  be  put  upon  the 
last  clause  of  the  section  is,  that  if  the  complaint  served  after 
obtaining  the  order  of  arrest  should  be  for  a  case  not  men- 
tioned in  section  550,  but  a  case  or  cause  of  action  wherein 
no  provision  is  made  for  an  arrest,  then  the  moving  party 
would  be  entitled  to  an  order  setting  aside  the  order  of  arrest. 
If  the  section  should  be  construed  in  such  manner  that  the 
complaint  in  all  cases  should  set  forth  the  facts  authorizing 
the  arrest,  what  would  become  of  a  large  class  of  cases  where 
the  action  is  brought  upon  contract,  and  after  issue  joined  the 
plaintiff  discovered  the  defendant  was  removing  or  disposing 
of  his  property  with  intent  to  defraud  his  creditors,  or  was 
about  to  remove  or  dispose  of  the  same  with  like  intent.  The 
order  may  be  granted  at  any  time  after  the  commencement  of 
the  action.  The  plaintiff  learns  of  the  fraudulent  disposition 
of  his  property  by  defendant,  and  obtains  an  order  of  arrest, 
shall  the  order  be  set  aside  because  the  complaint  does  not 
contain  the  facts,  or  shall  the  plaintiff,  before  obtaining  the 
order,  move  to  amend  his  complaint  setting  up  those  facts  ? 
If  he  attempts  to  so  amend,  the  benefit  to  be  derived  from  an 
order  of  arrest  in  such  case  will,  in  most  of  them,  be  entirely 
lost.  It  is  quite  evident  that  the  party  defrauding,  together 
with  his  property,  would  be  beyond  the  reach  of  his  creditors 
before  the  order  of  arrest  could  be  obtained.  The  rule  of 
law  under  the  old  Code  was,  that  if  the  complaint  showed  a 
cause  of  action  not  specified  as  one  in  which  an  arrest  could 
be  made  or  an  order  granted,  the  arrest  should  be  vacated. 


NEW  YORK.PRACTICE  REPORTS. 


Mather  agt.  Hannaur. 


The  provision  of  section  558,  in  like  manner,  covers  the  same 
question.  It  was  not  designed  to  extend  or  alter  the  rule  that 
had  been  established  under  the  old  Code.  I  am,  therefore, 
clearly  of  the  opinion  that  the  order  of  arrest  should  not  be 
discharged  because  the  complaint  was  irregular,  or  for  the 
alleged  reason  that  the  complaint  showed  that  the  case  was 
not  one  of  those  mentioned  in  section  549  or  550. 

The  moving  party  claims,  under  section  561,  that  inasmuch 
as  the  order  of  arrest  was  not  subscribed  by  the  plaintiffs' 
attorney  it  should  be  set  aside.  It  is  also  claimed  that  a  copy 
of  the  undertaking  required  by  the  judge  before  granting  the 
order  should  have  been  delivered  by  the  sheriff  to  the  defend- 
ant upon  making  the  arrest.  The  language  of  sections  559 
and  562  would  seem  to  require  such  delivery.  The  undertak- 
ing is  to  be  given  before  granting  the  order,  and  it  is,  there- 
fore, one  of  the  papers  upon  which  the  order  is  granted,  and 
such  papers  are  to  be  filed  with  the  order  of  arrest  within 
three  days  after  bail  is  given,  or  if  bail  is  not  given  within 
ten  days  after  the  arrest  (Sees.  577-590).  It  is  also  claimed 
the  order  of  arrest  is  defective  in  form  and  substance. 

The  claim  made  that  the  order  of  arrest  was  not  signed  by 
the  plaintiffs'  attorney  is  not  fatal  to  the  order  of  arrest,  it 
was  an  irregularity  ;  it  should  not  be  overlooked  or  omitted  in 
practice.  Under  sections  723,  724  of  the  new  Code  errors 
and  mistakes  of  this  character  may  be  amended.  An  amend- 
ment of  the  like  character  was  granted  under  the  old  Code  of 
a  warrant  of  attachment.  The  warrant  was  allowed  to  be 
amended  by  supplying  the  omission  of  the  signature  of  the 
attorney  (Kissam  agt.  Marshall,  10  A  tt>.  Pr.,  424  ;  Genin  agt. 
Tompkins,  12  Barb.,  265).  Such  omission  of  the  signature 
of  the  attorney  in  this  case  may  be  supplied  by  amendment. 

The  order  of  arrest  was,  in  form  and  substance,  as  required 
by  the  five  hundred  and  sixty-first  section  of  the  Code.  It 
only  omitted  the  signature  of  the  attorney.  The  attorney's 
name  was  upon  the  back  of  the  order  and  not  at  the  end  or 
face  of  it.  In  Burrows  agt.  Norton  (2  Hun,  550)  it  was  held 
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that  where  the  signature  of  an  attorney  to  a  notice  of  appeal 
from  a  justice's  judgment  was  upon  the  back  of  the  notice  it 
was  sufficient.  As  to  the  service  of  a  copy  of  the  undertaking 
of  plaintiff  upon  the  defendant  at  the  time  of  the  arrest  it 
was  the  duty  of  the  sheriff  to  make  such  service.  This  provi- 
sion is  new.  Under  the  old  Code  (sec.  184)  a  copy  of  the 
order  of  arrest  and  the  affidavit  was  to  be  served  upon  defend- 
ant, and  it  was  held  that  a  failure  to  serve  a  copy  of  the 
affidavit  was  only  an  irregularity  which  would  not  entitle 
defendant  to  his  discharge  (Barker  agt.  Cook,  25  How.,  190 ; 
Same  case,  40  Barb.,  254).  In  the  last  case  the  court  held 
that  the  provision  of  the  old  Code  requiring  the  sheriff  to 
deliver  a  copy  of  the  order  and  affidavit  to  defendant  on 
arresting  him  is  merely  directory.  There  is  •  less  necessity  in 
the  provision  requiring  a  delivery  of  a  copy  of  the  undertak- 
ing. That  with  the  .other  papers  is  to  be'  filed,  and  it  must  be 
given  to  secure  costs  and  damages,  not  less  than  $100.  The 
defendant  having  received  a  copy  of  the  affidavit  and  order  of 
arrest,  and  his  attorney  afterwards  having  received  a  copy 
of  the  complaint,  was  actually  in  possession  of  all  the  papers 
necessary  to  protect  the  defendant  in  his  rights,  except  the 
undertaking  which  was  on  file.  I  have  examined  the  points 
presented  in  this  case  with  much  care  for  the  reason  that  at 
this  same  court  the  principal  question  has  been  presented  in 
several  other  cases.  My  attention  has  also  been  called  to  a 
reported  case  in  volume  54  of  Howards  Practice  Reports 
(No.  5,  p.  450)  where  the  court  has  arrived  at  a  different  con- 
clusion upon  the  construction  of  the  language  used  in  section 
558.  I  regret  that  I  am  not  able  to  coincide  with  the  justice 
who  gave  the  opinion  in  that  case.  But  our  differences  are 
of  little  moment  when  we  consider  that  the  construction  of 
this  section  must  be  passed  upon  by  the  general  term. 

The  plaintiff  is  entitled  to  an  order  denying  the  motion  to 
set  aside  the  order  of  arrest,  and  also  to  amend  the  order  of 
arrest  by  affixing  thereto  the  name  of  his  attorney. 

The  question  is  new  and  no  costs  should  be  allowed  to  either 
party. 
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SUPKEME  COURT. 

No.  1. 

EPHRAIM  D.  BROWN,  as  president,  &c.,  agt.  THE  MAYOR,  &o., 
OF  NEW  YORK. 


Nonsuit  —  when  would  do  a  grievous  wrong  —  wlien  cause  should  be  opened 
for  further  evidence. 

General  usage,  long  continued  and  unquestioned,  among  public  officers  in 
matters  pertaining  to  the  discharge  of  their  duties  is  of  great  force,  and 
the  practical  construction  thus  given  to  the  law  has  much  of  the  weight 
of  judicial  decision. 

The  action  is  for  work  done  for  the  city  of  New  York  in  the  repair  of 
sewers,  and  was  ordered  by  the  commissioners  of  public  works,  under 
the  act  of  1871  (  cJmpter  220).  The  defendant  insisted  that  the  act  of 
1871  was  repealed  by  chapter  335  of  the  Laws  of  1873  ;  and  that  as  the 
work  had  not  been  done  by  contract,  as  provided  by  section  91  of  said 
latter  act,  the  plaintiff  could  not  recover. 

Held,  that,  as  the  city  of  New  York  had  had  the  benefit  of  the  labor  and 
materials  of  the  plaintiff's  assignor,  and  as  they  were  worth  the  price 
charged  (which  was  admitted  on  the  trial),  and  as  the  city  had  paid  a 
part  of  the  claim,  a  nonsuit,  even  though  it  followed  the  statute,  would 
do  a  grievous  wrong. 

Held,  further,  that,  in  view  of  the  difficulty  created  as  to  the  legislative 
intent  in  these  various  statutes  (in  relation  to  work  to  be  done  for  the 
city  of  New  York),  upon  which  subject  the  practice  of  the  city  officers 
since  1873,  and  the  character  of  the  work  done  by  the  assignor  of  the 
plaintiffs,  will  throw  great  light,  the  proper  course  is  to  open  the  cause 
for  the  reception  of  additional  evidence,  so  that  every  fact  bearing  upon 
the  construction  of  these  statutes,  on  which  this  action  depends,  may 
be  fully  considered. 

New  York  Circuit,  March,  1877. 
TRIAL  by  the  court  without  a  jury. 
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John  II.  Strahan,  for  plaintiff. 
A.  J.  Requier,  for  defendant. 

WESTBEOOK.  J.  —  Upon  the  trial  of  this  cause,  which 
involved  work  done  for  the  city  of  New  York  in  the  repair 
of  sewers,  and  ordered  by  the  commissioners  of  public  works 
of  said  city,  the  defendant  insisted  that  the  act  of  1871  (cha/p. 
220),  under  which  it  had  been  ordered,  was  repealed  by  chap- 
ter 335  of  the  Laws  of  1873,  entitled  "An  act  to  reorganize 
the  local  government  of  the  city  of  New  York ; "  and  that  as 
the  work  had  not  been  done  by  contract,  as  provided  by  sec- 
tion 91  of  said  latter  act,  the  plaintiff  could  not  recover. 

As  the  city  of  New  York  has  had  the  benefit  of  the  labor 
and  materials  of  the  plaintiff's  assignor,  and  as  they  were  worth 
the  price  charged  (this  "was  admitted  on  the  trial),  and  as  the 
city  had  paid  a  part  of  the  claim,  a  nonsuit,  even  though  it 
followed  the  statute,  would  do  a  grievous  wrong.  Further 
examination  of  the  statutes  reveals  the  fact  that,  by  chapter 
493  of  the  Laws  of  1875,  the  act  of  1871,  under  which  the 
plaintiff  seeks  a  recovery,  was  expressly  repealed ;  and  by  the 
second  section  thereof,  though  it  was  passed  June  5,  1875,  it 
is  declared  that  the  repealing  act  shall "  take  effect  on  the  first 
day  of  January,  eighteen  hundred  and  seventy-six."  It  is 
clear,  then,  that  the  legislature  assumed,  at  least,  that  until 
that  date  (January  1,  1876)  the  act  of  1871  was  in  force.  It 
may  also  be  plausibly  argued,  at  least,  that  the  act  prescribing 
the  period  of  the  commencement  of  the  life  of  the  repealing 
act  is,  by  necessary  implication,  a  continuance  of  that  which 
is  so  repealed  until  that  date. 

In  Easton  agt.  Pickersgill  (55  New  York,  310,  315),  it  was 
held,  "  general  usage,  long  continued  and  unquestioned,  among 
public  officers,  in  matters  pertaining  to  the  discharge  of  their 
duties,  is  of  great  force,  and  the  practical  construction  thus 
given  to  the  law  has  much  of  the  weight  of  judicial  decision." 
What  the  practice  of  the  city  of  New  York  has  been  since 
VOL.  LV  2 
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the  passage  of  the  act  of  1873,  except  with  the ,  assignor  of 
the  plaintiff,  does  not  appear.  If  it  was  in  conformity  with 
that  pursued  towards  him,  it  would  be  of  great  weight  in 
determining  the  question  before  us. 

In  People  agt.  Flagg  (17  N.  Y,  584),  and  in  Peterson  agt. 
The  Mayor  (id.,  449),  and  in  various  other  cases  (The 
Farmers'  Loan  and  Trust  Company  agt.  The  Mayor,  4  Bos., 
89 ;  McLaren  agt.  The  Mayor,  1  Daly,  246 ;  The  Harlem 
Gas-Light  Company  agt.  The  Mayor,  33  N.  Y.,  324),  it  has 
been  held  that  general  and  broad  words  requiring  work  to  be 
done  by  contract  should  sometimes,  depending  upon  the 
nature  and  character  of  the  service,  have  a  restricted  mean- 
ing. What  the  particular  work  done  to  sewers,  and  for  which 
compensation  was  sought  in  this  action,  was,  does  not  appear. 
It  may  have  been  of  a  kind  to  do  which  under  contract  would 
have  been,  in  view  of  pressing  needs,  and  danger  to  the  city 
as  well  as  to  its  inhabitants,  utterly  impracticable  ;  and  that 
fact,  if  it  existed,  ought  to  be  shown,  and  might  have  great 
weight  in  the  ultimate  disposition  of  the  cause. 

In  view,  then,  of  the  fact  that  chapter  220  of  the  Lawrs  of 
1871,  under  which  the  plaintiff  claims  to  recover,  and  which 
the  defendants  insist  was  repealed,  by  implication,  by  chapter 
335  of  Laws  of  1873,  was  expressly  repealed  by  chapter  493 
of  the  Laws  of  1875,  which  repealing  act,  by  its  uttered 
words,  was  to  take  effect  January  1,  1876,  and,  therefore,  not 
before  that  date ;  and,  in  view  of  the  difficulty  then  created 
as  to  the  legislative  intent  in  these  various  statutes,  upon 
which  subject  the  practice  of  the  city  officers  since  1873,  and 
the  character  of  the  work  done  by  the  assignor  of  the  plain- 
tiff, will  throw  great  light,  it  is  deemed  the  best  and  safest 
course  to  open  this  cause  for  the  reception  of  additional  evi- 
dence, so  that  every  fact  bearing  upon  the  construction  of 
these  statutes,  on  which  this  action  depends,  may  be  fully 
considered. 
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SUPKEME  COURT. 

No.  2. 

EPHRAIM   D.  BKOWN,  as  president,  &c.,  agt.  THE  MAYOR, 
&c.,  OF  NEW  YORK. 

New  York  city  —  work  done  on  sewers — Chapter  220,  Laws  of  1871,  not 
repealed  by  chapter  335  of  Laws,  of  1873 —  Repair  of  sewers  by  contract 
impracticable  —  Laics  of  1875,  chapter  493. 

A  party  is  entitled  to  recover  for  labor  performed  and  materials  furnished 
in  the  repair  of  sewers,  in  the  city  of  New  York,  previous  to  January  1, 
1876,  under  an  agreement  to  pay  what  they  were  reasonably  worth  and 
not  under  a  contract  fixing  the  price  in  advance  of  performance. 

As  the  legislature  by  the  act  of  1875  recognized  that  of  1871  as  still  exist- 
ing when  the  former  was  passed ;  as  the  city  itself  by  its  proper  officers 
has  by  its  practice  down  to  January  1,  1876,  declared  that  the  latter  act 
was  still  in  force  when  the  claim  of  the  plaintiff  accrued,  which  practice 
"has  much  of  the  weight  of  judicial  decision,"  and  as  the  performance 
of  the  work  by  contract  was  impracticable: 

Held,  that  the  act  of  1871  was  not  repealed  by  chapter  335  of  Laws  1873, 
entitled  "An  act  to  reorganize  the  local  government  of  the  city  of  New 
York,"  and  that  the  plaintiff  is  entitled  to  recover. 

General  and  broad  words  requiring  work  to  be  done  by  contract  should 
sometimes,  depending  upon  the  nature  and  character  of  the  service, 
have  a  restricted  meaning. 

Where  the  city  has  received  the  value  of  the  claim  in  suit,  a  recovery 
should  not  be  defeated  upon  the  sole  and  only  ground  that  its  officers 
had  misled  a  party  performing  honest  labor,  by  causing  it  to  be  done  in 
a  manner  prohibited  by  its  charter. 

New  York  Circuit,  March,  1877. 

ON  the  refusal  to  nonsuit  the  plaintiff  the  cause  was  opened 
for  the  reception  of  additional  evidence.  The  facts,  as  they 
appeared,  are  fully  set  forth  in  the  opinion. 
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John  H.  Strahan,  for  plaintiff. 
A.  J.  Requier,  for  defendant. 

WESTBROOK,  J.  —  Reference  is  made  to  the  former  opinion 
filed  in  this  action  for-  the  reasons  which  induced  me  to  open 
this  case. 

The  following  facts  now  appear :  1st.  That  the  defendant 
has  received  the  full  value  of  the  work  and  materials  sought 
to  be  recovered  in  this  action,  and  has  approved  and  ratified 
the  claim  not  only  by  the  certificates  of  the  proper  officers 
but  also  by  payments  on  account  thereof.  2d.  That  chapter 
220  of  the  Laws  of  1871,  under  which  the  claim  is  made,  was 
expressly  repealed  by  chapter  493  of  the  Laws  of  1875,  which 
latter  act  expressly  declared  that  the  repeal  should  "  take  effect 
on  the  first  day  of  January,  eighteen  hundred  and  seventy- 
six."  3d.  That  up  to  such  date  (January  1,  1876),  the 
defendant,  through  its  officers,  has  uniformly  treated  the  act 
of  1871  as  unrepealed,  and  all  repairs  of  sewers  were  made 
thereunder.  4th.  That  the  repair  of  sewers  by  contract  is 
impracticable. 

As  the  legislature  by  the  act  of  1875  recognized  that  of 
1871  as  still  existing  when  the  former  was  passed,  as  the  city 
itself  by  its  proper  officers  has,  by  its  practice,  down  to 
January  1,  1876,  declared  that  the  latter  act  was  still  in  force 
when  the  claim  of  the  plaintiff  accrued,  which  practice  (Easton 
agt.  Pickersgill,  55  N.  Y,  310,  315)  "  has  much  of  the  weight 
of  judicial  decision,"  and  as  the  performance  of  the  work  by 
contract  was  impracticable  (People  agt.  Flagg,  17  N.  Y., 
584 ;  Peterson  agt.  The  Mayor,  id.,  449,  and  other  cases  cited 
informer  opinion),  my  conclusion  is  that  the  act  of  1871  was 
not  repealed  by  chapter  335  of  Laws  of  1873,  entitled  "An 
act  to  reorganize  the  local  government  of  the  city  of  New 
York,"  and  that  the  plaintiff  is  entitled  to  recover. 

If  other  official  duties  did  not  severely  press,  a  more  care- 
ful and  elaborate  discussion  would  be  attempted,  but  this  and 
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the  former  opinion  explain,  generally,  the  reasoning  which 
has  forced  the  conclusion  stated.  It  is,  at  least,  gratifying  to 
know  that  a  claim  admitted  upon  the  trial  to  have  been 
founded  upon  honest  work  and  materials,  of  the  actual  value 
charged,  can  be  sustained  and  upheld  upon,  as  it  seems  to  me, 
sound  legal  principles,  and  the  holder  thereof  not  turned  out 
of  court,  because  the  officials  of  the  city,  who  ought  to  have 
known  what  its  charter  required,  caused  the  labor  to  be  per- 
formed and  materials  furnished  under  an  agreement  to  pay 
what  they  were  reasonably  worth,  and  not  under  a  contract 
fixing  the  price  in  advance  of  performance.  In  other  words, 
when  the  city  has  received  the  value  of  the  claim  in  suit,  it 
would  seem  to  be  hardly  fair  to  defeat  recovery  upon  the  sole 
and  only  ground  that  its  officers  had  misled  a  party  perform- 
ing honest  labor,  by  causing  it  to  be  done  in  a  manner  pro- 
hibited by  its  charter. 
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Matter  of  Brooklyn,  Winfield  and  Newtown  R.  R.  Co. 


COUKT  OF  APPEALS. 

In  the  matter  of  the  application  of  THE  BKOOKLYN,  WINFIELD 
AND  NEWTOWN  RAILROAD  COMPANY,  appellant,  to  acquire 
the  right  to  use  the  tracks  of  THE  BROADWAY  RAILROAD 
COMPANY,  respondent. 

Railroads  organized  under  the  general  raitroad  laws,  when  corporate  existence 
ceases  —  Laws  of  1867,  chapter  775,  section  1  —  Taking  of  private  property 
for  public  use  —  what  may  be  alleged  in  opposition  to  application. 

Every  corporation  formed  under  the  general  laws  for  the  formation  of 
railroad  corporations,  previous  to  1869,  are  required  by  the  Laws  of  1867 
(chapter  775,  section  1)  to  begin  the  construction  of  its  road,  and  spend 
thereon  ten  per  cent  of  its  capital,  within  five  years  after  its  articles 
should  be  filed  and  recorded  in  the  office  of  the  secretary  of  state ;  and 
to  finish  its  road  and  put  it  in  operation  in  ten  years  from  the  time  of 
such  filing,  &c.,  or  in  default  thereof  "its  corporate  existence  shall 
cease." 

The  existence  of  the  corporation  is  determined  by  the  omission  to  comply 
with  either  of  the  prescribed  conditions ;  and  the  omission  to  begin  the 
construction  and  spend  ten  per  cent  of  the  capital  within  five  years  is 
as  fatal  as  the  failure  to  finish  the  road  within  the  ten  years. 

Where,  by  non-performance  of  either  of  these  conditions,  the  company 
forfeits  or  loses  its  corporate  rights  and  powers,  the  fact  may  be 
asserted  by  any  one  whose  lands  or  property  is  sought  to  be  appropriated 
to  the  uses  of  the  corporation  under  the  laws  authorizing  the  taking  of 
private  property  for  public  use. 

The  company  was  organized  February  3,  1869.  It  is  in  proof  that  it  has 
not  at  this  time  (July  19,  1877)  begun  a  construction  of  its  road,  or  made 
any  part  of  the  expenditure  required  by  law  to  be  made  within  five 
years,  although  that  period  expired  in  February,  1874. 

Held,  that  such  proof  brings  it  directly  within  the  act  declaring  that  its 
existence  and  power  should  cease  upon  that  contingency. 

Held,  also,  that  the  time  for  the  performance  of  either  of  the  conditions 
imposed  by  the  Laws  of  1867  was  not  extended  by  the  several  spe- 
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cial  acts  of  the  legislature  (Laws  of  1869,  chapter  718  ;  Laws  of  1870, 
chapter  612;  Laws  0/1871,  chapter  622;  Laws  of  1872,  diapter  705), 

On  the  25th  of  May,  1874,  after  the  expiration  of  the  time  for  the  begin- 
ning of  the  work  of  constructing  the  road  had  passed,  the  legislature 
passed  an  act  (Laws  of  1874,  diapter  575)  declaring  that  the  time  for  begin- 
ning as  well  as  finishing  the  road  was  extended  for  three  years  from  the 
date  of  the  act.  The  three  years  expired  May  26,  1877.  The  applica- 
tion by  the  company  for  leave  to  take  the  respondent's  land  was  made 
upon  a  petition  verified  July  19,  .1877. 

Held,  that  as  the  company  had  not  at  the  time  either  begun  nor  finished 
its  road,  its  corporate  existence  and  powers  had  ceased. 

Held,  also,  that  the  act  of  1875  (Laws  of  1875,  chapter  598),  which  is  gen- 
eral, and  applicable  to  all  railroad  companies  within  it  provisions,  does 
not  apply  to  this  company.  It  was  not  in  default.  It  had  yet,  by  the 
special  act  of  1874,  two  full  years  within  which  to  complete  its  road, 
and  the  law  of  1875  was  framed  for  the  relief  of  roads  which  were  then 
in  default. 

January,  1878. 

John  H.  Bergen,  for  appellant. 

\ 
W.  C.  De  Witt,  for  respondent. 

ALLEN,  J.  —  The  company  making  this  application  was 
organized  and  became  incorporated  under  the  general  laws  for 
the  formation  of  railroad  corporations  in  force  at  the  time  of 
its  organization,  February  3, 1869.  Every  corporation  formed 
under  these  laws  are  required  by  the  Laws  of  1867  (chapter 
775,  section  1)  to  begin  the  construction  of  its  road,  and 
expend  thereon  ten  per  cent  of  its  capital,  within  five  years 
after  its  articles  should  be  filed  and  recorded  in  the  office  of 
the  secretary  of  state,  and  to  finish  its  road  and  put  it  in  opera- 
tion within  ten  years  from  the  time  of  such  filing  of  its 
articles  of  association ;  and  if  it  failed  to  begin  the  construc- 
tion and  make  the  expenditure  named  within  the  time  limited 
for  that  purpose,  or,  having  made  such  beginning  and  expendi- 
tures, it  failed  to  finish  and  put  its  road  in  operation  within 
the  further  time  allowed  for  so  doing,  then,  and  in  either  case, 
it  was  declared  that  "  its  corporate  existence  and  powers  shall 
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cease."  The  existence  of  the  corporation  was  determined  by 
the  omission  to  comply  with  either  of  the  prescribed  condi- 
tions ;  and  the  omission  to  begin  the  construction  and  expend 
ten  j>er  cent  of  the  capital  within  five  years  was  as  fatal  as 
the  failure  to  finish  the  road  within  the  ten  years.  The  stat- 
ute is  not  susceptible  of  any  other  reading. 

If,  by  non-performance  of  either  of  those  conditioas,  the 
company  forfeited  or  lost  its  corporate  rights  and  powers,  the 
fact  may  be  asserted  by  any  one  whose  lands  or  property  is 
sought  to  be  appropriated  to  the  uses  of  the  corporation  under 
the  laws  authorizing  the  taking  of  private  property  for  public 
use.  The  legal  existence  of  a  corporation  authorized  to  con- 
struct a  railroad  is  at  the  foundation  of  the  right  to  take  prop- 
erty for  its  use.  There  must  be  a  living  or  existing  corpora- 
tion. The  petitioner  alleges  that  it  "is  a  corporation  duly 
organized,"  &c.,  and  this  is  a  traversable  allegation  and  proof 
that  it  had  not  performed  either  of  the  conditions  of  its  con- 
tinued existence,  negatived  the  allegation  and  brought  it 
directly  within  the  act  declaring  that  its  existence  and  power 
should  cease  upon  that  contingency.  It  needed  no  action  or 
judicial  procedure  to  declare  or  complete  a  perfecture  of  the 
charter  and  loss  of  corporate  powers.  The  statute  executed 
itself,  and  the  non-existence  of  the  corporation  could  be 
alleged  in  opposition  to  this  application  by  the  respondents 
(Peary  agt.  Calais  R.  R.  Co.,  30  Maine,  498).  Is  was  a  fact 
that  petitioner  was  compelled  to  allege,  and  it  follows  that  the 
respondent  could  controvert  it.  It  is  in  proof  that  the  peti- 
tioning company  has  not  at  this  time  begun  a  construction  of 
its  road,  or  made  any  part  of  the  expenditure  required  by  law 
to  be  made  within  five  years,  although  that  period  expired  in 
February,  1874.  It  is  claimed,  however,  that  the  corporate 
rights  have  been  saved  by  several  acts  of  the  legislature. 
The  statutes  (Laws  of  1869,  chapter  718 ;  1870,  chapter  612 ; 
1871,  chapter  622 ;  1872,  chapter  705),  all  passed  during  the 
life  of  the  corporation,  recognize  its  existence  as  a  corporation 
formed  under  and  subject  to  the  general  laws  of  the  state, 
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and  they  modify  its  articles  of  association  and  its  chartered 
rights  by  authorizing  changes  and  extensions  of  its  route, 
relieving  it  of  some  of  the  conditions  imposed  by  the  general 
laws,  prescribing  a  modified  procedure  for  the  appraisal  of 
damages  for  lands  taken  for  its  use,  and  permitting  it  to 
acquire  the  right  to  use  the  track  of  other  railroad  companies 
already  laid  upon  any  part  of  its  route,  upon  making  compen- 
sation, to  be  ascertained  in  the  manner  provided  by  law  for 
ascertaining  compensation  to  be  made  to  owners  for  lands 
taken  for  railroad  purposes.  Except  as  modified  by  those 
several  acts,  the  corporation  was  subject  to  the  terms  of  its 
articles  of  association  and  to  the  general  laws  under  which  it 
was  organized,  and  was  relieved  of  none  of  the  conditions  or 
mandates  of  those  laws.  The  time  for  the  performance  of 
the  conditions  imposed  by  the  laws  of  1867  was  not  extended. 
On  the  25th  of  May,  1874,  after  the  expiration  of  the  time 
for  the  beginning  of  the  work  of  constructing  the  road  had 
passed,  a  law  was  enacted  which  revived  the  corporation  and 
gave  it  a  new  existence  by  extending  the  time  within  which 
it  was  required  by  law  to  finish  its  road  and  put  it  in  operation 
for  three  years  from  and  after  the  passage  of  the  act  {Laws  of 
1874,  chap.  575.)  By  this  statute  the  condition  of  finishing 
and  putting  the  road  in  operation  within  three  years  from  that 
time  was  substituted  for  the  conditions  of  the  act  of  1867,  but 
the  company  was  not  relieved  from  the  penalty  of  non-compli- 
ance with  the  condition  as  declared  by  the  latter  act.  Neither 
condition  of  the  law  of  1867  having  been  performed,  and  the 
company  being  in  default  as  to  use,  the  legislature  combined 
the  two  and  declared  that  the  time  for  beginning  as  well  as 
finishing  the  road  was  extended  for  three  years  from  the  date 
of  the  act.  The  three  years  expired  May  26,  1877.  This 
application  was  made  upon  a  petition  verified  July  19,  1877, 
and  as  the  company  had  not  at  that  time  either  begun  and 
finished  its  road,  its  corporate  existence  and  powers  had  ceased. 
Reliance  is  placed  upon  an  act  passed  in  the  following  year 
for  a  further  extension  of  time  for  construction  of  the  road 
VOL.  LY  3 
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(Laws  of  1875,  chap.  598).  That  statute  is  general,  and  appli- 
cable to  all  railroad  companies  within  its  provision,  and  was 
not  enacted  for  the  benefit  or  relief  of  the  appellant  company, 
by  name,  as  were  the  other  acts  quoted.  But  this  company 
does  not  come  within  the  class  of  companies  for  which  that 
law  was  enacted,  and  within  the  terms  of  the  act.  It  was  not 
in  default.  It  had  yet  two  full  years  within  which  to  com- 
plete its  road,  and  the  law  of  1875  was  framed  for  the  relief 
of  roads  which  were  then  in  default.  It  provides  that  any 
existing  railroad  company  theretofore  organized,  &c.,  which 
may  have  been  unable  from  any  cause  to  construct  its  road 
within  the  time  specified  in  its  charter  or  articles  of  associa- 
tion, shall  have  the  time  for  the  completion  of  its  railroad 
extended  for  a  further  term  of  two  years  beyond  the  time 
heretofore  limited,  and  that  a  failure  to  construct  its  railroad 
heretofore  shall  not  cause  a  forfeiture  of  its  corporate  powers. 

The  failure  of  the  appellant  company  to  begin  the  construc- 
tion of  its  road  within  five  years,  and  the  consequent  loss  of 
the  corporate  powers,  was  condoned  by  the  grant  and  accept- 
ance of  a  new  and  extended  term,  within  which  to  complete 
the  road,  for  three  years  from  February,  1874;  and  it  was  not, 
and  never  had  been,  in  default  for  not  completing  and  putting 
in  operation  its  road.  It  was  not  in  need  of  the  relief 
extended  by  the  act  of  1875,  and  was  neither  within  the  letter 
or  spirit  of  the  act  or  the  intent  of  the  legislature.  It  was 
then  in  life  by  virtue  of  a  special  act  made  and  accepted  for 
its  relief,  and  had  the  two  years  of  the  private  act  which  was 
granted  to  other  roads  not  thus  favored  of  the  law  of  1875, 
and  cannot  have  the  benefit  of  a  general  law  passed  for  roads 
differently  circumstanced,  and  for  purposes  inapplicable  to  its 
condition.  The  order  must  be  affirmed. 

All  concurred ;  MILLER,  J.,  absent ;  EARL,  J.,  not  voting. 
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SUPKEME  COURT. 

THOMAS    J.    HALL,   surviving   partner  of  WILLIAM    HALL, 
deceased,  agt.  OLIVER  DITSON  and  others. 

Chattel  mortgage  —  Usury  —  Sale  under  the  mortgage  —  purchase  by  mort- 
gagee —  effect  of  sale  —  action  to  redeem  —  claims  of  co-defendants. 

Upon  the  loan  of  money  to  be  secured  by  a  chattel  mortgage  on  copy- 
rights, music  plates,  &c.,  &c.,  a  printing  contract  between  the  parties 
being  made  at  the  same  time,  by  which  it  was  agreed  that  the  mort- 
gagees might  print  music  from  the  plates  of  the  mortgagor,  the  expense 
of  printing  and  materials  to  be  borne  by  the  mortgagees,  the  profits 
from  the  music  so  printed  to  be  divided  equally  between  the  parties, 
it  appearing  that  the  loan  of  the  money  and  the  printing  contract  were 
part  and  parcel  of  one  general  arrangement  in  the  beginning,  but  were 
in  fact  made  afterwards  divisible,  and  after  the  mortgage  was  executed, 
and  before  the  printing  contract  was  made,  the  option  was  given  to  the 
mortgagors  to  give  up  the  printing  agreement,  but  they  desired  it  to  be 
made. 

Held,  that  the  transaction  was  not  usurious. 

Clark  agt.  Sheehan  (47  N.  T.,  188)  applied. 

Where  a  mortgagee  of  chattels  upon  a  public  sale  makes  reasonable  and 
fair  efforts  to  sell  the  property  for  a  good  price,  and  through  the  acts, 
statements  and  notices  of  the  mortgagor  at  the  time  of  sale,  the  effect 
of  which  is  to  discourage  bidding,  and  the  same  does  not  bring  a  full 
price,  a  court  of  equity  will  not  set  aside  the  sale  on  the  application  of 
the  mortgagor. 

The  effect  of  a  public  sale,  upon  due  notice,  under  a  chattel  mortgage  is 
to  cut  off  the  equity  of  redemption  of  a  mortgagor. 

A  mortgagee,  under  a  chattel  mortgage,  may  himself  become  a  purchaser 
on  a  public  sale  of  the  chattels. 

In  order  to  redeem  under  a  chattel  mortgage  the  mortgagor  must  in  good 
faith  pay  or  tender  the  whole  mortgage  debt,  and  that  before  suit  brought. 

Where  the  plaintiff  upon  a  trial  is  not  found  to  have  just  ground  for 
equitable  relief,  the  action  cannot  be  held  to  adjust  rights  and  claims 
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between  co-defendants,  not  related  to  the  cause  of  action  set  up  in  the 
complaint. 

Special  Term,  March,  1878. 

THIS  action  is  brought  by  the  survivor  of  two  mortgagors 
in  a  chattel  mortgage  to  set  aside  a  sale  made  under  the  mort- 
gage and  for  a  resale.  The  plaintiff  also  asked  for  an  account- 
ing by  the  mortgagees,  and  that  upon  the  payment  of  the 
amount  found  to  be  due  on  the  mortgage  the  plaintiff  be 
restored  to  his  rights  to  the  mortgaged  property.  The  plain- 
tiff also  claimed  that  an  agreement,  made  contemporaneous 
with  the  mortgage,  for  the  division  of  profits  arising  under  a 
printing  contract  was  a  clog  upon  the  mortgage  and  should 
be  adjudged  invalid,  and  that  the  mortgagees  account  for 
all  the  profits.  The  personal  representatives  of  a  deceased 
co-mortgagor  were  parties  defendants  as  well  as  other  persons 
who  claim  an  interest  in  the  mortgaged  property.  The  per- 
sonal representatives  of  the  deceased  mortgagor  set  up  the 
defense  of  usury  in  the  mortgage,  and  the  other  defendants 
interposed  claims  in  opposition  to  the  mortgagees. 

Sullivan,  I&bbe  dk  fowler,  for  plaintiff. 

Estes  &  Barnard  and  Erastus  Cook,  for  defendants  Ditson 
&Co. 

Charles  W.  Sandford,  for  executors,  &c.,  of  "William  Hall. 
Edward  Patterson,  for  James  F.  Hall. 

YAN  YORST,  J.  —  The  plaintiff  claims  that  the  printing 
contract,  bearing  even  date  with  the  chattel  mortgage  exe- 
cuted by  Hall  &  Son  to  the  defendants  Ditson  &  Co.,  was  a 
hard  and  unconscionable  agreement  and  a  clog  upon  the 
mortgage.  He  does  not,  however,  urge  that  the  transaction 
was  usurious.  The  executors  of  the  last  will  of  William  Hall, 
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deceased,  who  are  made  defendants,  by  their  answer,  interpose 
a  claim  that  the  mortgage  was  usurious  in  its  inception,  the 
usury  growing  out  of  the  advantage  gained  by  the  mortgagees 
through  the  printing  contract,  which,  it  is  claimed,  was  part 
and  parcel  of  the  transaction  through  which  the  moneys  were 
loaned,  for  the  security  of  which  the  chattel  mortgage  was  in 
part  made,  and  that  the  printing  contract  was  exacted  by  the 
mortgagees  and  yielded  by  the  mortgagors,  and  that  the  trans- 
action, in  its  inception,  was  designed  to  secure  to  the  mortgagees 
an  advantage,  in  the  way  of  gain,  over  and  above  the  legal 
interest  they  would  realize  on  the  loan  and  forbearance  of  the 
money  advanced  and  secured  by  the  mortgage.  These  defend- 
ants also  claim  that  the  vice  of  usury  enters  into  the  Pond 
mortgage,  which  was  assigned  to  Ditson  &  Co.  at  the  time 
the  mortgage  and  printing  contract  above-mentioned  were 
made  and  delivered. 

The  plaintiff  claims  that  the  agreement  should  be  set  aside 
as  unconscionable.  The  executors  claim  that  the  mortgages 
are  void  for  usury. 

Equity  will  not,  as  is  urged  by  the  learned  counsel  for  the 
plaintiff,  allow  a  mortgagee  to  clog  the  equity  of  redemption 
with  any  by-agreement,  and  will  not  uphold  any  oppressive 
arrangement  or  advantage  exacted  by  the  mortgagee  at  the 
time  of  the  loan  of  money.  But  a  careful  consideration  of 
the  evidence  fails  to  discover  any  thing  in  the  circumstances 
under  which  the  printing  contract  was  executed,  hard  or  uncon- 
scionable on  the  part  of  Ditson  &  Co.,  or  any  thing,  in  a  true 
sense,  unfair  or  inequitable  in  the  arrangement,  even  though 
it  be  considered  as  standing  by  itself,  apart  from  the  mort- 
gage. It  was  not  so  regarded  at  the  time,  nor  has  subsequent 
events  demonstrated  it  to  be  such. 

Carried  out  according  to  its  true  intent,  the  printing  con- 
tract secured  rights  and  interests  of  mutual  advantage. 

A  similar  agreement  had  been  made  by  Hall  &  Son  with 
William  A.  Pond,  in  December,  1871,  on  an  occasion  when 
they  borrowed  money  from  him.  No  complaint  appears  to 
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.have  been  made  at  any  time  that  such  agreement  was  hard 
or  unfair  in  its  terms  or  operation,  or  that  Pond  had  secured 
thereby  any  unfair  advantage  or  disproportionate  gain. 

The  fact  that  Hall  &  Son  were  willing,  under  the  circum- 
stances disclosed  by  the  evidence,  freely  and  of  their  own 
accord  to  enter  into  a  similar  arrangement  with  Ditson  &  Co., 
would  indicate  that  the  arrangements  were  by  them  regarded 
as  favorable  to  their  interests. 

The  evidence  does,  indeed,  justify  the  conclusion  that  the 
agreement  for  the  loan  of  money  by  Ditson  &  Co.,  and  the 
postponement  of  the  payment  of  their  existing  claim  against 
Hall  &  Son,  the  payment  of  which  was  to  be  secured  by  a 
chattel  mortgage  on  the  music  plates  and  copyrights,  was- 
made  at  the  same  time  when  the  terms  of  the  printing  con- 
tract were  agreed  upon. 

In  one  sense  they  were  truly  part  and  parcel  of  one  general 
arrangement,  and  were,  in  the  end,  formally  put  in  shape  on 
the  same  occasion  at  the  office  of  Messrs.  Estee  &  Barnard. 
Yet  under  the  evidence  I  cannot  say  that  they  were  absolutely 
and  unqualifiedly  dependent,  the  one  on  the  other. 

It  may  well  be  that  the  fact  that  the  printing  contract  was 
also  tendered  and  to  be  executed  was  a  controlling  reason  induc- 
ing Ditson  &  Co.  to  agree  to  make  the  loan  and  postpone  pay- 
ment, and  to  take  up  the  Pond  and  Morrison  mortgages.  But 
in  the  end,  after  the  Pond  and  Morrison  mortgages  had  been 
assigned  and  the  money  paid  therefor,  and  the  mortgage  to 
Ditson  &  Co.  had  been  executed  by  Hall  &  Son,  the  option 
was  distinctly  and  unqualifiedly  left  with  them  as  to  whether 
they  would  execute  the  printing  contract,  and  they,  without 
hesitation,  concluded  to  do  so. 

It  is  suggested  by  plaintiff's  counsel  that  the  offer  to  abandon 
the  printing  contract  at  this  time  made  by  Ditson  &  Co.  was 
neither  sincere  nor  honest. 

I  do  not  know  that  we  are  fully  justified  in  detracting  from 
the  offer  made  by  Ditson  &  Co.  the  elements  of  sincerity  and 
honesty. 


NEW  YORK  PRACTICE  REPORTS.  28 

Hall  agt.  Ditson. 

In  making  the  offer  Ditson  &  Co.  may  have  supposed  that 
Hall  &  Son  would  not  withdraw  but  that  they  would  be  still 
willing,  and  perhaps  claim,  that  the  printing  contract  should 
be  made,  and  that  they  should  assume  the  responsibility  of 
making  advances  under  it.  I  think  that  the  speech  and  acts 
of  parties  are  entitled  to  be  considered  as  springing  from  good 
and  honest  motives,  where  the  facts  and  circumstances  do  not 
establish  the  contrary  and  that  parties  mean  what  they  say. 
But  the  fact  that  Ditson  &  Co.  then  expressed  a  willingness 
to  give  up  the  printing  contract  is  distinctly  proven  and  strips 
the  transaction  of  that  hardness  and  severity  which  is  sought 
to  be  impressed  on  it,  if  there  be  in  fact  any  thing  inequitable 
in  its  terms.  There  was  a  "  locus  penitentim "  for  Hall  & 
Son,  and  the  option  was  tendered  them  of  withdrawing  from 
that  part  of  the  arrangement. 

That  they  then  expressed  a  desire  for  the  contract  is  well 
established  by  the  evidence,  and  they  freely  made  it. 

There  is  a  fair  inference  to  be  drawn  from  the  evidence  that 
it  was  for  the  real  advantage  of  Hall  &  Son  that  the  printing 
contract  with  Ditson  &  Co.  should  be  made.  Hall  &  Son 
were  in  straitened  circumstances ;  they  had  not  the  means  at 
hand  to  carry  on  the  work  of  printing  promptly.  They  were 
then  largely  in  arrears  to  the  printer  for  work  theretofore 
done,  and  encountered  difficulty  in  discharging  the  obligation, 
and  further  work  was  to  be  paid  for  as  the  work  was  done. 

Under  the  printing  contract  Hall  &  Son  were  entitled  to 
receive  one-half  of  the  profits  of  all  music  which  Ditson  & 
Co.  should  print  from  the  plates,  over  and  above  the  costs  and 
expenses  of  printing  and  materials  furnished. 

While  I  can  see  that  such  arrangement  would  be  of 
advantage  to  Hall  &  Son,  I  am  not  prepared  to  say  that  one- 
half  the  profits  would  be  an  undue  proportion  of  advantage 
to  be  realized  by  Ditson  &  Co.  for  their  advances,  care  and 
risk  in  carrying  out  the  arrangement.  Hall  &  Son  reserved 
to  themselves  the  right  to  print  for  their  own  business  from 
the  plates. 
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The  arrangement  was  well  and  clearly  understood,  and  was, 
without  doubt,  deemed  to  be  of  mutual  advantage.  And, 
when  the  contract  was  executed,  Hall  &  Son  expressed  the 
hope  that  Ditson  &  Co.  would  produce  and  sell  more  music 
than  Pond  had  done  under  his  contract. 

I  cannot,  therefore,  conclude  that  there  was  any  thing  in 
the  circumstances  under  which  this  contract  was  made,  or  in 
the  contract  itself,  which  entitles  the  plaintiff  to  any  relief 
against  it  for  the  reasons  assigned  by  him.  It  was  voluntarily 
and  understandingly  entered  into  by  them,  after  an  experience 
under  a  similar  contract  made  some  years  before  with  Fond, 
through  which  they  had  a  proper  comprehension  of  the  advan- 
tages and  operation  of  such  an  arrangement.  There  is  no 
satisfactory  evidence  that  it  was  forced  upon  or  exacted  from 
them.  They  were  under  no  compulsion  ;  and  I  fail,  even 
now,  to  see  why  the  arrangement  was  not  of  advantage  to 
them. 

I  do  not  think  that  the  transaction  is  obnoxious  to  the  vice 
of  usury,  as  is  urged  by  the  executors  of  William  Hall, 
deceased.  The  scheme,  in  my  opinion,  from  the  evidence, 
was  not  resorted  to  by  Ditson  &  Co.  to  realize  more  than  legal 
interest  on  the  loan  and  forbearance  of  money. 

Although  the  two  transactions,  the  loan  and  forbearance  of 
money  and  the  printing  contract,  were  originally  contemplated 
by  the  parties  as  parts  of  one  general  arrangement,  yet  they 
were  in  themselves  divisible. 

The  loan  and  forbearance  of  the  money  and  the  printing 
contract  are  represented  by  separate  instruments. 

The  mortgage  secured  to  Ditson  &  Co.  legal  interest  on  the 
moneys  secured  thereby.  The  printing  contract  provided  for 
a  distribution  of  profits  to  be  realized  on  the  music  printed 
by  Ditson  &  Co.  on  the  plates  of  Hall  &  Son.  The  material 
and  necessary  funds  were  to  be  supplied  by  Ditson  &  Co. 

It  was  not  stipulated  by  Hall  &  Son  that%  there  would  be 
any  profits.  It  was  not  an  assured  matter  that  there  would  be 
any  gains.  There  might  and  might  not  be  profits.  The  result 
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was  speculative,  dependent  upon  the  cost  of  production  and 
the  result  of  sales. 

Ditson  &  Co.,  who  made  the  advances,  assumed  the  risk  of 
there  being  sufficient  sales  in  the  end,  at  remunerative  prices, 
to  justify  the  printing. 

Conceding  that  Ditson  &  Co.  originally  made  the  loan  and 
forbearance  of  money  dependent  upon  the  making  of  the 
printing  contract,  still  I  do  not  think  that  such  arrangement 
would  be  necessarily  usurious. 

The  printing  contract  was  a  business  operation  and  by  its 
terms  is  not  shown,  in  itself,  to  be  unfavorable  to  Hall  &  Co. 

The  market  was  not  at  the  time  well  supplied  with  their 
music,  and  it  was  essential  to  Hall  &  Son  that  it  should  be  to 
maintain  the  value  of  their  copyrights  and  plates. 

Hall  &  Son  were  unable  to  conduct  the  business  profitably. 
Ditson  &  Co.  were  responsible  parties. 

The  printing  contract  might  well  stand  on  its  own  merits 
as  a  good  and  satisfactory  arrangement,  separate  and  apart 
from  the  loan  of  money,  and  as  truly  beneficial  to  Hall  &  Son. 

This  case  is,  in  many  respects,  analogous  to  Clark  agt. 
Sheehan  (47  N.  Y.,  188),  and  upon  the  principles  therein 
assumed  the  transaction  is  not  usurious,  and  the  same  result 
applies  to  the  Pond  mortgage  of  which  they  took  an  assign- 
ment. In  disposing  of  the  claims  of  the  plaintiff  and  the 
executors  of  William  Hall  &  Son,  above  discussed,  I  cannot 
resist  the  conclusion  that  the  interposition  of  Ditson  &  Co., 
at  the  solicitation  of  "William  Hall,  was,  under  the  evidence, 
timely  and  advantageous  to  Hall  &  Son. 

They  advanced  the  moneys,  $10,000,  to  relieve  Hall  &  Son 
from  the  Pond  mortgage,  which  was  due  and  its  payment 
urged.  They  advanced  the  moneys  to  satisfy  the  holder  of 
the  Morrison  mortgage,  and  extended  the  payment  of  their 
own  debt  and  made  an  additional  loan  of  $4,000. 

They  also  took  a  printing  contract  for  two  years,  by  the 
terms  of  which  Hall  &  Son,  besides  reserving  to  themselves 
the  right  to  print  from  the  plates  for  their  own  trade,  were 
VOL.  LV  4 
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entitled  to  receive  one-half  the  profits  on  what  Ditson  &  Co. 
might  print.  The  arrangement,  as  a  whole  and  in  parts,  is 
not  open  to  the  objections  urged. 

I  see  no  hardship  or  practical  injustice  in  allowing  to  go  in 
the  transactions  to  be  adjusted  under  the  printing  contract  an 
item  of  an  account  in  favor  of  Hall  &  Son  against  Ditson  & 
Co.  for  music  recently  ordered,  the  gross  amount  of  which 
was  only  then  known ;  the  amount  of  the  printing,  paper  and 
royalty  had  not  yet  been  adjusted  and  could  not  then  be 
deducted.  From  its  proximity,  in  point  of  time  to  the  making 
of  the  printing  contract  and  the  character  of  the  transaction, 
it  was  not  remarkable  that  it  should  be  allowed  to  be  embraced 
in  a  settlement  thereunder. 

Although  the  terms  of  the  printing  contract  did  not  embrace 
this  item,  yet  it  was  competent  for  the  parties  to  agree  that  it 
should  be  subject  to  its  terms.  They  so  agreed. 

I  have  carefully  considered  the  evidence  relating  to  the  sale 
of  the  property  under  the  mortgages  and  cannot  agree  with 
the  plaintiff's  counsel  that  the  same  was  unfairly  made,  or  that 
it  should  be  set  aside  by  occasion  of  any  act  or  omission  of 
Ditson  &  Co. 

I  am,  on  the  other  hand,  of  the  opinion  from  the  evidence 
that  the  mortgagees  made  reasonable  efforts  to  secure  a  favora- 
ble sale  of  the  property  after  all  attempts  to  adjust  the  matters 
with  the  plaintiff  had  failed. 

I  think  that  the  statements  made  by  the  auctioneer  and  the 
defendant  Haynes,  described  the  property  covered  by  the  mort- 
gages with  sufficient  certainty  at  the  time  of  the  sale. 

The  statement  as  to  the  number  of  plates  was  an  estimate. 
It  was  not  otherwise  represented.  But  the  announcement  was 
that  the  entire  catalogue  would  be  sold.  There  were  some 
missing  plates,  but  Haynes  stated  they  were  useless,  and  it  is 
not  shown  that  his  statements  were  untrue.  These  missing 
plates  it  was  understood  were  not  sold.  Hall  &  Son's  cata- 
logue, which  was  announced  to  be,  and  which  was  in  fact, 
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sold,  minus  the  missing  plates,  was  well  known  to  the  music 
trade  and  by  the  persons  attending  the  sale. 

I  do  not  see  that  any  information  desirable  to  secure  a 
favorable  sale  was  witheld. 

It  was  stated  by  Haynes,  on  the  sale,  that  the  plates  aggre- 
gated about  15,000,  there  might  be  one  or  two  thousand  more 
or  less.  The  valuable  plates  and  compositions  were,  however, 
within  a  small  compass.  It  turns  out  that  there  were  over 
20,000  plates,  in  all,  covered  by  the  mortgage.  Haynes  had 
not  counted  the  plates,  and  did  not  know  the  actual  number. 
But  the  more  important  statement  was,  however,  made  that 
the  whole  of  the  catalogue  would  be  sold,  except  four  or  five 
hundred  pieces  which  could  not  be  found,  and  some  plates 
destroyed  by  the  Boston  fire.  And,  in  respect  to  these,  it  was 
said  that  they  were  of  little  value.  The  number  of  subjects 
was,  however,  given.  The  plaintiff  was  present  at  the  sale  ; 
he  made  no  correction  of  the  statement  of  defendant  Haynes. 

It  cannot  be  said  that  the  persons  present  at  the  sale,  and 
who  well  knew  the  catalogue,  were  not  sufficiently  advised  of 
what  was  to  be  sold.  I  think  they  understood  the  subject 
and  what  was  to  be  sold.  The  weight  of  evidence  is  that  they 
were  so  advised. 

The  efforts  made  by  Ditson  &  Co.  to  secure  the  attendance 
at  the  sale  of  the  members  of  the  Board  of  Music  Trade  in 
the  United  States,  then  in  session  in  New  York,  certainly  was 
evidence  of  a  desire  on  their  part  to  secure  a  good  sale  of  the 
property.  It  was  evidence  of  an  honest  intention.  But  as 
much  cannot  be  said  in  favor  of  the  plaintiff  and  the 
personal  representatives  of  William  Hall,  deceased.  Their 
efforts  were  evidently  intended  to  depress  and  defeat  the 
sale.  The  statements  made  by  them,  and  the  claims  inter- 
posed through  them,  had  the  effect  to  discourage  bidding  on 
the  property ;  and  if  through  their  efforts  the  property  did 
not  bring  a  full  price,  I  cannot  see  how  a  court  of  equity 
should  interpose  to  aid  them  in  setting  aside  the  sale  upon  the 
ground  that  the  property  sold  for  less  than  its  value.  Through 
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the  character  of  the  parties  and  claims  interposed  no  other 
result  could  have  been  anticipated. 

The  plaintiff  put  forward  a  claim  of  his  wife  to  a  portion 
of  the  property.  The  defendant  James  F.  Hall,  a  brother  of 
plaintiff,  interposed  a  claim  of  one-half  interest  in  a  large 
share  of  the  copyrights.  The  executors  of  William  Hall, 
deceased,  objected  to  the  sale  for  the  reason  that  they  had  no 
notice  thereof,  and  claimed  it  to  be  invalid.  And  one  of  the 
attorneys  for  the  plaintiff,  who  appeared  for  some  other  inter- 
est, also  represented  that  William  M.  Tweed  had  a  mortgage 
of  $6,000,  and  interest,  since  1870,  upon  the  property,  which 
could  be  enforced  against  any  one  who  should  purchase. 

If  the  claims  thus  made  were  interposed  in  good  faith,  the 
property,  I  am  satisfied,  sold  for  more  than  it  was  really 
worth,  subject  to  those  claims.  If  the  claims  were  not  hona 
fide,  it  was  wrong  to  interpose  them. 

The  effect  of  the  public  sale  under  the  chattel  mortgages 
was  to  extinguish  the  outstanding  equity  of  redemption 
(Chamberlain  agt.  Martin,  43  Barb.,  607;  Sallow  agt.  Cun- 
ningham, 60  id.,  425 ;  Huggins  agt.  Fryer,  1  Lans.,  276 ; 
Hulsen  agt.  Walter,  34  How.  Pr.,  385). 

The  right  of  the  mortgagee  to  purchase  at  the  sale  is  recog- 
nized in  Olcott  agt.  Tioga  Railroad  Company  (20  N~.  Y.,  546). 
Pulver  agt.  Richardson  (3  S.  C.  R.\T.  &  C.,  436])  appears  to 
be  the  other  way,  and  holds  that  a  purchase  by  the  mortgagee 
does  not  bar  the  mortgagor's  equity  of  redemption.  But  that 
case  rests  upon  Buffalo  Steam  Engine  Works  agt.  Sun  Mutual 
Insurance  Company  (17  N.  Y.,  403).  This  latter  case,  how- 
ever, as  is  said  by  SELDEN,  J.,  in  Olcott  agt.  Tioga  Railroad 
Company  (supra],  was  disposed  of  on  other  grounds.  The 
reasons  why  a  mortgagee  should  be  allowed  to  purchase  at 
such  sale  are  well  stated  by  SELDEN,  J.  (See,  also,  same  case, 
40  Barb.,  179). 

It  appears  to  me  that,  with  respect  to  the  sale  we  are  now 
considering,  it  was  manifestly  the  true  interest  of  all  concerned 
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that  the  mortgagees  should  not  have  been  precluded  from 
purchasing. 

From  the  notices  and  claims  interposed  by  the  plaintiff  and 
others,  above  described,  and  which  must  have  been  designed 
to  prevent  competition  and  prevent  a  sale,  it  is  evident  that 
the  mortgagees  only  would  take  the  risk  of  purchasing  at  any 
thing  approaching  a  fair  price  for  the  property. 

It  would  have  been  unjust  in  the  extreme  that  the  mort- 
gagees should  be  compelled  to  stand  still  and  see  the  property 
covered  by  their  mortgages  purchased  by  others  at  a  trifling 
sum,  and  in  this  way  lose  all  security  for  their  claims.  There 
was  not  the  slightest  impediment  interposed  by  the  mortgagees, 
or  the  person  conducting  the  sale,  to  bidding.  Every  oppor- 
tunity was  afforded  to  secure  a  satisfactory  sale,  and  in  the 
end  Ditson  &  Co.  were  forced  to  take  the  property  at  their 
bid  of  $10,000.  They  made  every  reasonable  attempt  before 
the  property  was  struck  down  to  them,  by  explanation  through 
their  attorney  and  Mr.  Haynes,  to  meet  the  objections  inter- 
posed, and  break  the  force  of  the  claims  interposed,  so  as  to 
invite  bids,  but  their  efforts  were  without  avail. 

The  notices  and  claims  performed  their  work.  Ditson  &  Co. 
are  not  responsible  for  their  effect.  But  were  it  otherwise 
and  that  the  equity  of  redemption  has  not  been  extinguished 
by  the  sale,  yet  the  mortgagees  are  in  possession  and  the  time 
for  the  payment  of  the  mortgages  has  long  since  expired,  the 
legal  title  in  the  mortgagees  is  .complete  by  the  terms  of  the 
instrument. 

In  order  to  redeem,  the  mortgagee  must  pay  or  tender  the 
whole  debt.  Such  payment  or  tender  must  be  made  or  offered 
in  good  faith  before  suit  brought  (Stoddard  agt.  Dennison,  2 
Sweeny,  54 ;  Hoisted  agt.  Swarts,  46  How.,  291).  To  enforce 
his  equity  the  plaintiff  must  do,  or  offer  to  do,  equity  and  that 
in  an  effective  way. 

It  is  doubtful  whether  this  action,  judged  by  the  allegations 
in  the  complaint,  is  strictly  an  action  to  redeem.  But  if  it  be 
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regarded  as  such,  the  failure  to  have  made  any  tender  before 
suit  brought  is  not  satisfactorily  excused. 

The  complaint  does  ask  for  an  accounting,  but  the  facts  of 
the  case  do  not  satisfactorily  show  that  in  order  to  place  him- 
self in  an  attitude  to  ask  for  equitable  relief  such  accounting  is 
necessary. 

The  plaintiff  was  himself  in  possession  of  facts  sufficient  to 
enable  him  to  make  a  tender  before  suit  brought  if  it  was  his 
design  to  redeem  the  property.  'Nor  do  I  think  that  this 
action  can  be  maintained  for  an  accounting. 

The  evidence  shows  substantially  that  the  items  of  profit  to 
be  distributed  under  the  printing  contract  were  known  when 
any  amount  of  printing  was  done,  and  that  Hall  &  Son  were 
advised  thereof  at  the  time.  And  again,  in  December,  1876, 
Ditson  &  Co.  and  the  plaintiff  went  over  the  accounts  and 
agreed  upon  a  balance. 

This  was  upon  an  occasion  when  all  the  matters  between 
them  was  the  subject  of  discussion  preparatory  to  a  contem- 
plated settlement.  The  amount  due  on  the  mortgages  was 
reached,  as  was  the  credits  in  favor  of  Hall  &  Son,  from  all 
sources.  No  errors  are  stated  in  the  complaint  with  regard  to 
the  result  then  reached,  nor  do  any  in  fact  now  appear.  The 
amount  of  indebtedness  in  favor  of  Ditson  &  Co.  was  pre- 
sumptively correct. 

In  an  agreement,  made  the  29th  December,  1876,  between 
Thomas  J.  Hall,  the  plaintiff,  and  Ditson  &  Co.,  the  amount  of 
their  claim  is  stated  at  $21,000.  This  was  after  the  examina- 
tion of  the  accounts  made  by  the  parties.  Under  such  circum- 
stances, and  in  view  of  the  fact  that  Ditson  &  Co.  on  the  trial 
offered  to  relinquish  their  entire  claim  for  a  deficiency, 
amounting  to  $11,000  and  upwards,  I  cannot  think  the  action 
should  be  retained  for  such  purpose.  Nor  do  I  think  that  the 
action  should  be  held  to  try  the  title  of  the  defendant  James 
F.  Hall  to  any  portion  of  the  property.  That  is  a  question 
between  James  F.  Hall  and  Ditson  &  Co.  to  be  determined 
in  an  appropriate  action  in  their  behalf. 
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As  the  plaintiff  is  not  found  to  have  any  just  ground  or 
cause  for  equitable  relief,  the  action  cannot  properly  dispose 
of  rights  between  the  co-defendants  not  related  to  the  causes 
of  action  disclosed  in  the  complaint. 

If  the  defendant  James  F.  Hall  has  any  claim  to  the  prop- 
erty, through  a  title  superior  to  that  of  the  mortgagors,  he 
must  assert  it  in  an  independent  action  brought  for  the  pur- 
pose of  enforcing  his  claims  and  rights.  These  rights  are 
not  involved  in  the  question  whether  the  plaintiff  may  redeem 
by  paying  the  mortgages,  or  whether  the  sale  should  be  set 
aside  for  the  reasons  stated,  or  whether  the  plaintiff  should 
have  an  account.  And  a  result  being  reached  adverse  to  the 
plaintiff's  claims  the  complaint  must  be  dismissed,  with  costs, 
without  prejudice  to  the  right  of  James  J.  Hall  to  take  and 
maintain  any  action  in  the  premises  he  may  deem  advisable 
to  assert  any  right  or  claim  he  may  have  to  the  property,  or 
any  part  thereof.  And  it  may  be  that  it  was  too  late  after  a 
sale  under  a  chattel  mortgage,  by  which  the  equity  of  redemp- 
tion of  the  mortgagor  has  been  extinguished,  to  raise  tho 
question  of  usury  in  the  original  transaction,  and  especially  in 
the  manner  in  which  it  is  interposed  herein  by  a  defendant 
against  the  claims  of  a  co-defendant.  But  I  deemed  it  advisa- 
ble to  disregard  that  objection  and  to  consider  that  question 
in  consideration  with  the  subject  to  which  it  is  in  a  measure 
kindred,  although  not  disclosed  by  the  complaint  nor  a  part 
of  the  plaintiff's  cause  of  action. 

The  complaint  of  the  plaintiff  is  dismissed,  as  is  that  of  the 
co-defendants  of  Ditson  &  Co.  against  them.  The  defend- 
ant will  recover  costs  against  the  plaintiff,  but  not  as  to  his 
co-defendants. 
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HERKIMER  COUNTY  COURT. 

JACOB    H.    BROWN    agt.    LEONARD    BROCKETT. 

Arrest  —  Complaint —  Fraud  or  deceit — Warranty. 

A  plaintiff  who  fails  in  an  action  of  tort,-'m  which  the  defendant  was  liable 
to  arrest,  may  be  arrested  on  an  execution  against  his  person  for  the 
costs  of  such  action. 

The  complaint  in  an  action  for  deceit  or  fraud  in  the  purchase  or  sale  of 
property,  induced  or  procured  by  false  representations,  must,  in  sub- 
stance, state  the  representations  and  aver  their  falsity  and  that  they 
were  made  with  intent  to  deceive  the  plaintiff  and  induce  him  to  make 
the  purchase  or  trade,  and  that  they  did  induce  such  trade  to  the  plain- 
tiff's injury. 

Where  the  complaint  averred  that  the  defendant  sold  and  delivered  to  the 
plaintiff  a  quantity  of  beef  at  and  for  a  price  agreed  upon  between  the 
parties ;  that  the  plaintiff  paid  to  the  defendant  the  price  agreed  upon ; 
that  at  the  time  of  such  sale  the  defendant  represented  and  warranted 
that  said  beef  was  good,  merchantable  and  was  that  of  an  ox ;  that  the 
said  beef  was  not  good,  merchantable  beef,  nor  was  it  that  of  an  ox,  but 
on  the  contrary  was  that  of  an  old  bull  and  plaintiff  verily  believes  was 
diseased  and  unfit  for  any  use  at  the  time  of  such  sale;  that  the  fact 
that  such  beef  was  not  fit  to  sell  or  use  was  well  known  to  the  defendant 
at  the  time  of  such  sale;  that  the  plaintiff  used  a  small  portion  of  said 
beef  in  his  family  and  was  made  sick  by  the  use  thereof,  and  that  the 
whole  of  said  beef  was  utterly  worthless;  that  by  reason  of  the  premises 
the  plaintiff  was  damaged,  &c. ,  &c. : 

Held,  that  the  complaint  is  clear  and  explicit  and  sets  out  a  warranty  and 
claims  and  alleges  a  breach  of  the  same  and  cannot  be  regarded,  in 
form  and  substance,  as  one  for  fraud  or  deceit. 

Held,  further,  that  plaintiff  could  not  be  imprisoned  on  execution  against 
the  body  for  costs  recovered  by  defendant  in  such  action. 

October,  1877. 

THIS  action  was  commenced  in  a  justices'  court  and  was 
tried  before  the  justice  and  a  jury  and  a  verdict  given  for  the 
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plaintiff.  The  defendant  duly  appealed  to  the  Herkiraer 
county  court  and  judgment  of  reversal,  with  costs,  was,  on 
the  4th  day  of  June,  1877,  entered  in  favor  of  the  defendant 
and  against  the  plaintiff  and  an  execution  against  the  property 
of  the  plaintiff  was  issued  and  returned  unsatisfied.  On  the 
26th  of  September,  1877,  the  defendant  issued  an  execution 
against  the  body.  The  plaintiff  was  arrested  on  the  same  and 
confined  on  the  limits  of  Herkimer  county  and  now  moves  to 
be  discharged  from  arrest  upon  the  ground  that  it  is  not  a  case 
in  which  he  could  lawfully  be  imprisoned.  The  facts  are 
stated  in  the  opinion  of  the  court. 

H.  Clay  Hull,  for  motion. 
Fred.  I.  Small,  opposed. 

AMOS  H.  PKESCOTT,  County  Judge.  —  The  only  question  that 
arises  in  this  case  is  as  to  the  true  construction  of  the  com- 
plaint in  the  action  upon  which  the  case  stands,  and  which  is 
as  follows : 

"  Plaintiff  complains  of  defendant  and  shows  to  the  court 
that  on  or  about  the  1st  day  of  March,  1876,  at  the  town  of 
Little  Falls,  the  defendant  sold  and  delivered  to  the  plaintiff  a 
quantity  of  beef  at  and  for  a  price  then  agreed  upon  between 
the  parties ;  that  the  plaintiff  paid  to  the  defendant  the  price 
agreed  upon  for  the  sale  of  the  said  beef ;  that  at  the  time  of 
such  sale  the  defendant  represented  and  warranted  that  said 
beef  was  good,  merchantable  and  was  that  of  an  ox ;  that  the 
said  beef  was  not  good,  merchantable  beef,  nor  was  it  that  of 
an  ox,  but  on  the  contrary  was  that  of  an  old  bull  and  plaintiff 
verily  believes  was  diseased  and  unfit  for  any  use  at  the  time 
of  such  sale ;  that  the  fact  that  such  beef  was  not  fit  to  sell  or 
use  was  well  known  to  the  defendant  at  the  time  of  such  sale ; 
that  the  plaintiff  used  a  small  portion  of  said  beef  in  his 
family  and  was  made  sick  by  the  use  thereof,  and  that  the 
\vhole  of  said  beef  was  utterly  worthless ;  that  by  reason  of 
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the  premises  the  plaintiff  was  damaged  to  the  amount  of 
twenty-five  dollars,  for  which  amount  and  the  'costs  of  this 
action  he  demands  judgment  against  the  defendant." 

If  the  complaint  is  in  an  action  of  warranty  or  contract, 
claiming  damage  for  a  breach  of  the  same,  then  the  plaintiff 
has  been  improperly  imprisoned  and  should  be  discharged. 
On  the  contrary,  if  the  gist  of  the  action  is  fraud  then  the 
proceedings  are  lawful  and  regular  and  the  motion  should  be 
denied.  "We  are  of  the  opinion  that  there  can  be  no  ques- 
tion in  regard  to  the  character  of  the  complaint.  It  is  clear 
and  explicit  and  sets  out  a  warranty,  and  claims  and  alleges  a 
breach  of  the  same.  The  words  "  that  such  beef  was  not  fit 
to  sell  or  use  was  welt  known  to  the  defendant  at  the  time  of 
such  sale  "  contained  in  the  complaint  do  not  change  any  of 
the  features  of  the  complaint,  because  the  warranty  or  con- 
tract is  alleged,  and  the  breach  also,  and  that  is  the  gist  of  the 
action.  Whether  the  clause  referred  to  is  in  or  out  of  the 
complaint  makes  no  difference  as  to  the  character  of  the  action, 
the  complaint  alleges  a  contract  and  a  breach  of  the  same. 
There  is  no  averment  whatever  in  the  complaint,  either  in 
form  or  substance,  that  any  false  representation  whatever  was 
made  by  the  defendant  whereby  the  plaintiff  was  induced  to 
purchase  the  beef  mentioned  in  the  complaint,  or  that  any 
representation  whatever  was  made  by  defendant  with  any 
intention  on  his  part  to  deceive  the  plaintiff  or  to  induce  him 
to  make  the  purchase,  or  that  said  plaintiff  was  on  account  of 
any  false  representations  induced  to  purchase  the  beef  in  ques- 
tion, or  that  any  false  representations  had  any  thing  to  do 
with  the  said  contract  or  purchase  in  any  way  whatever.  In 
order  to  frame  a  complaint  in  an  action  of  fraud  or  deceit  the 
foregoing  facts  must  be  alleged  in  terms  or  substance ;  and 
we  have  in  this  case  a  formal  and  complete  complaint  capable 
of  receiving  legal  construction,  and  no  construction  other  or 
different  can  be  given  to  the  same.  The  counsel  for  the 
defendant  in  opposition  to  the  motion  cites  the  case  of  Miller 
agt.  Scherder  (2  N.  Y.,  262),  and  relies  upon  that  as  authority 
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to  sustain  the  proceedings  in  this  case.  In  that  case  there 
were  three  counts,  and  the  case  was  in  justices'  court  and  the 
counts  are  blended  together,  and  the  complaint  as  a  whole 
charged,  in  substance,  that  the  defendant  knew  the  meat  sold 
to  be  "  impure  and  unwholesome,"  and  that  the  defendant 
"  intending  to  cause  the  ruin  of  the  plaintiff's  health  sold  to 
him  a  quantity  of  beef  as  provision  unfit  for  man  to  use." 
The  court  thought,  in  substance,  "that  the  evil  intent  was 
substantially  alleged  in  the  complaint,  which  is  always  neces- 
sary in  a  case  of  fraud  or  decit."  That  element  does  not  exist 
in  the  complaint  in  this  case.  Another  important  distinction 
exists  between  the  case  under  consideration  and  the  authority 
referred  to.  In  the  complaint,  in  Miller  agt.  Scherder  (supra), 
no  contract, 'consideration  or  promise  is  alleged.  In  this  case 
the  contract  is  fully  alleged  and  set  forth  and  is  the  gist 
of  the  action.  In  the  case  of  Moore  agt.  Noble  (53  Barb., 
425)  the  rule  is  laid  down,  and  since  that  has  been  followed, 
that  in  an  action  of  deceit  when  the  fraud  is  the  gist  of  the 
action,  the  action  cannot  be  sustained  unless  the  fraud  is 
proved.  The  court  holds  the  rule  to  be  clear  and  distinct  in 
all  cases  and  that  the  causes  of  action  are  different,  and  that 
fraud  and  warranty  cannot,  in  any  case,  be  united  together. 
The  case  of  Executors  of  Evertson  agt.  Miles  (6  Johns.,  138) 
establishes  the  doctrine  that  in  all  cases  of  fraud  or  deceit  the 
deceit  or  fraud  must  be  substantially  alleged  in  the  declara- 
tion, otherwise  no  proof  of  fraud  is  admissible.  The  same 
rule  is  laid  down  in  the  case  of  Zabriskie  agt.  Smith  (13 
N.  Y.,  322).  In  the  case  of  Barber  agt.  Morgan  (51  Barb., 
116)  the  cases  are  reviewed  and  the  court  decides  "  that  the 
complaint  in  an  action  for  fraud  and  deceit  in  the  purchase  or 
sale  of  property,  induced  or  procured  by  false  representations, 
must,  in  substance,  state  the  representations  and  aver  their 
falsity,  and  that  they  were  made  with  the  intent  to  deceive 
the  plaintiff  and  induce  him  to  make  the  trade  or  purchase  in 
question,  and  that  they  did  induce  such  trade  to  the  plaintiff's 
injury."  In  Clark  agt.  People  (2  Lans.,  334)  the  court  says : 
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"It  is  undoubtedly  the  rule  in  civil  cases  that  in  an  action  for 
deceit  or  fraud  in  the  sale  of  property,  induced  or  procured 
by  false  representations,  that  the  complaints  must  aver  that 
the  false  representations  were  made  with  intent  to  induce  the 
purchaser  to  make  the  trade  or  purchase  in  question,  and  that 
they  did  induce  such  sale,  but  it  is  enough  if  there  is  any 
thing,  in  substance,  which  amounts  to  an  allegation  of  this 
character."  Treating  the  complaint  in  this  case  under  the 
well-considered  rule  of  law  as  laid  down  in  all  the  cases  the 
conclusion  is  reached  that  the  complaint  cannot  be  regarded? 
in  form  or  substance,  as  one  for  fraud  or  deceit. 

The  motion  is  therefore  granted,  with  ten  dollars  costs. 

Ordered  accordingly. 

NOTE.  —  Affirmed    on   appeal  to  fourth   'department,   general    term, 
January,  1878,  on  opinion  of  county  judge.    [Eo. 
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SUPREME  COURT. 
ENOCH  MORGAN'S  SONS'  COMPANY  agt.  JOHN  T.  SCHWACHHOFER. 

Trade-mark  —  when  injunction  witt  be  granted  to  restrain  party  from  imitat- 
ing another's  label. 

No  man  should  be  allowed  to  sell  his  goods  as  the  goods  of  another,  nor 
should  he  be  permitted  so  to  dress  his  goods  as  to  enable  him  to  induce 
purchasers  to  believe  that  they  are  the  goods  of  another. 

Courts  will  interfere  when  it  is  apparent  that  there  is  an  imitation  of  the 
plaintiffs'  label,  whether  as  to  color,  shape  or  inscription,  which  imita- 
tion is  calculated  and  intended  to  deceive  the  general  public. 

Where  it  appeared  that  the  plaintiffs  had  been  for  many  years  engaged  in 
manufacturing  sapolio  ;  that  the  article  had  acquired  a  great  reputation 
and  that  the  plaintiffs  had  expended  very  large  sums  of  money  in 
advertising;  that  the  defendant  after  analyzing  a  cake  of  sapolio  and 
ascertaining  how  it  was  made  set  about  making  an  article  similar  in 
character,  color  and  appearance  to  that  of  the  plaintiffs : 

Held,  that  although  he  might  possibly  have  a  right  to  do  this,  yet  when 
the  court  finds  that  the  defendant  after  having  possessed  himself  of  the 
secret  of  the  manufacture  of  the  plaintiffs  has,  in  addition,  coined  a 
name  much  resembling  sapolio  in  appearance  and  which  he  admits  is  a 
fancy  name,  having  no  particular  derivation  or  signification,  and  has 
then  proceeded  to  encase  his  cakes  of  saphia  in  wrappers  also  closely 
resembling  the  plaintiffs,  both  in  their  external  and  internal  appear- 
ance as  to  color,  size,  and  partially  as  to  inscription  and  directions  for 
use,  the  court  has  the  power  to  interfere  and  should  exercise  its  power. 

Held,  further,  that  plaintiffs  are  entitled  to  an  injunction  restraining  the 
defendant  from  vending  saphia  in  the  blue  package  in  which  it  is  now 
sold. 

Although  it  was  not  the  intention  of  the  court  to  decide  that  the  defend- 
ant had  not  the  right  to  manufacture  and  also  sell  saphia,  nor  to  restrain 
him  from  the  use  of  that  name,  or  of  the  figure  or  device  upon  the  label, 
yet  it  was  the  intention  of  the  court  that  the  defendant  should  abstain 
from  dressing  his  goods  in  wrappers  so  closely  resembling  the  plaintiffs' 
as  to  enable  him  to  perpetrate  a  fraud. 

Special  Term,  January,  1878. 
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Messrs.  Kugelman  &  Stansborough^  for  defendant. 

LAWRENCE,  J.  —  It  is  quite  difficult,  in  actions  of  this  char- 
acter, to  precisely  draw  the  line  between  those  cases  in  which 
the  plaintiff  is  entitled  to  relief  and  those  in  which  relief 
should  be  denied.  The  decisions  are  conflicting,  and  many 
of  them  irreconcilable.  But  in  this  case,  after  fully  consider- 
ing the  evidence,  I  am  of  the  opinion  that  the  plaintiffs  are 
entitled  to  a  portion,  at  least,  of  the  relief  which  the  com- 
plaint demands. 

Upon  principle  no  man  should  be  allowed  to  sell  his  goods 
as  the  goods  of  another,  nor  should  he  be  permitted  so  to 
dress  his  goods  as  to  enable  him  to  induce  purchasers  to  believe 
that  they  are  the  goods  of  another.  In  the  consideration  of  this 
case  I  shall  lay  out  of  view  the  United  States  statute  in  rela- 
tion to  trade-marks,  because  that  provides  that  "  nothing  in 
this  chapter  shall  lessen,  impeach  or  avoid  any  remedy  at  law 
or  in  equity  which  any  party  aggrieved  by  any  wrongful  use 
of  any  trade-mark  might  have  had  if  the  provisions  of  this 
chapter  had  not  been  enacted."  I  do  not,  therefore,  regard 
the  plaintiffs  as  being  compelled,  in  order  to  obtain  the  relief 
they  seek  in  this  action,  to  show  that  there  has  been  an  imita- 
tion of  the  trade-mark  which  the  plaintiffs  have  filed  in  the 
patent  office.  It  would  seem  that  the  true  rule  is  laid  down 
in  the  case  of  Edelsten  agt.  Vick  (23  English  L.  and  E<I.  R., 
51,  53),  where  vice-chancellor  WOOD,  adopting  the  language 
of  lord  LANGDALE  in  Croft  agt.  Day  (7  jBeavan,  84,  87),  says  : 
"  That  what  is  proper  to  be  done  in  cases  of  this  kind  depends 
on  the  circumstances  of  each  case.  *  *  *  That  for  the 
accomplishment  of  a  fraud  in  each  case  two  circumstances  are 
required,  first  to  mislead  the  public  and  next  to  preserve  his 
own  individuality."  Commenting  further  upon  the  language 
of  lord  LANGDALE,  in  Croft  agt.  Day,  the  vice-chancellor  pro- 
ceeds :  "  Now,  in  that  case  of  Croft  agt.  Day  there  was,  as 
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lord  LANGDALE  said,  many  distinctions  between  the  two  labels ; 
and  in  this  case  before  me,  just  as  in  that  of  Croft  agt.  Day, 
anyone  who  takes  upon  himself  to  study  the  two  labels  will 
find  even  more  marks  of  distinction  than  were  noticed  in 
argument.  But  in  this  case,  as  in  that,  there  is  the  same 
general  resemblance  in  color.  Here  there  is  the  same  combi- 
nation of  colors,  pink  and  green.  There  is  the  same  heading, 
'  Her  Majesty's  Letter  Patent '  and  *  solid-headed  pins,'  and 
the  name  D.  F.  Taylor,-  with  the  words  '  exclusively  manufac- 
tured '  upon  the  two  labels,  which  are  of  precisely  the  same 
size,  and  the  scrolls  in  the  same  form  '  and  exclusive  patentee ' 
in  an  exactly  similar  curved  line.  Nor  does  it  rest  only  with 
the  general  resemblance  of  the  outer  wrappers.  The  papers 
in  which  the  defendant's  pins  are  stuck  bear  also  a  great 
similarity ;  they  are  as  like  as  can  be  to  the  papers  in  which 
plaintiff's  pins  are  stuck."  Then,  after  stating  that  he  agrees 
that  there  must  be  an  intent  to  deceive  the  public,  the  vice- 
chancellor  holds  that  the  defendants,  both  in  the  outer  and 
inner  wrappers,  made  a  palpable  imitation  with  the  intent  to 
deceive  the  public  and  he  accordingly  restrained  them.  I  have 
referred  to  this  case  at  length  because  it  seems  to  me  to  be 
peculiarly  in  point.  But  there  are  several  authorities  in  our 
own  courts  which  uphold  the  same  doctrine.  In  Williams 
agt.  Spence  (25  How.  Pr.,  307)  MONELL,  J.,  says:  "The  only 
question  to  be  determined,  therefore,  in  this  case  is  whether 
the  labels,  devices  and  handbills  used  by  the  defendants,  as 
set  forth  in  the  complaint,  are  calculated  to  and  do  deceive 
the  public  into  the  belief  that  the  soap  that  they  are  selling 
is  the  soap  made  and  sold  by  the  plaintiffs.  *  *  The 
oral  evidence  that  the  labels,  devices  and  handbills  used  by 
the  defendants  are  calculated  to  deceive  the  public,  also  pre- 
ponderates, and  an  inspection  of  the  respective  labels,  devices 
and  handbills  satisfies  me  that  the  public  would  be  readily 
deceived  and  purchase  the  defendant's  soap  under  the  belief 
that  they  were  purchasing  the  plaintiff's."  In  Lea  agt.  Wolf 
(13  Abbott  [N.  &],  p.  391)  Mr.  justice  INGRAHAM  says :  "  The 
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color  of  the  paper,  the  words  used  and  the  general  appearance 
of  the  words,  when  used,  show  an  evident  design  to  give  a 
representation  of  those  used  by  the  plaintiffs.  It  is  impossible  to 
adopt  any  conclusion  other  than  that  the  intent  was  to  leave  pur- 
chasers, from  the  general  appearance  of  the  article,  to  suppose 
that  it  was  the  original  Worcestershire  sauce  which  they  were 
buying"  (See,  also,  Cook  agt. /Starkweather,  18  Abbott  [_ZV. /£], 
p.  292).  And  in  Lockwood  agt.  Boshoick  (2  Daly,  p.  521)  it 
was  held,  "  that  a  party  will  be  restrained  by  an  injunction 
from  using  a  label  as  a  trade-mark  resembling  an  existing  one 
in  size,  form,  color,  words  and  symbols,  though  in  many 
respects  different,  if  it  is  apparent  that  the  design  of  the  imi- 
tation was  to  depart  from  the  other  sufficiently  to  constitute  a 
difference  when  compared,  and  yet  not  so  much  so  that  the 
difference  would  be  detected  by  an  ordinary  purchaser,  unless 
his  attention  was  particularly  called  to  it  and  he  had  a  very 
perfect  recollection  of  the  other  trade-mark."  And  in  Kinney 
agt.  Bach  (16  Am.  Law  Register  \_N.  S.~\,p.  597)  Mr.  justice 
YAN  BEUNT  says :  "  A  careful  inspection  of  the  labels  in  ques- 
tion shows,  beyond  a  doubt,  that  those  of  the  defendant  were 
adopted  in  order  to  deceive  the  public  when  they  purchased 
the  cigarettes  of  the  defendant's  manufacture."  I  am  satis- 
fied, from  the  evidence  in  this  case,  that  the  intention  of  the 
defendant  has  been  from  the  first  to  make  an  article  as  nearly 
as  possible  resembling  that  manufactured  by  the  plaintiffs  and 
to  put  it  off  upon  the  public  as  the  same  article.  I  am  also 
satisfied  that  it  was  the  intention  of  the  defendant  in  adopting 
the  blue  and  tinfoil  wrappers,  and  in  printing  on  them  the 
directions  for  use  in  language  so  closely  resembling  that 
employed  by  the  plaintiffs,  to  impose  upon  the  public  and  to 
lead  purchasers  to  believe  that  in  purchasing  the  defendant's 
article  they  were  in  fact  obtaining  the  sapolio  of  the  plaintiffs. 
In  this  connection  the  wonderful  similarity  of  the  color  of  the 
inside  of  the  tinfoil  wrapper  used  by  the  defendant  with  that 
used  by  the  plaintiffs  should  not  be  forgotten. 

The  whole  case,  to  my  mind,  shows  an  intention  on  the  part 
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of  the  defendant  to  avail  himself  of  the  reputation  which  the 
plaintiffs  had  acquired  in  the  market  for  their  sapolio  by  their 
enterprise  and  ability  and  by  the  large  expenditures  which 
they  had  made  in  bringing  the  sapolio  to  the  attention  of  the 
public. 

It  appears  that  the  plaintiffs  have  been  for  many  years 
engaged  in  manufacturing  sapolio  ;  that  the  article  has  acquired 
a  great  reputation,  and  that  the  plaintiffs  have  expended  very 
large  sums  of  money  in  advertising.  The  evidence  shows  that 
the  defendant,  after  analyzing  a  cake  of  sapolio  and  ascertain- 
ing how  it  was  made,  set  about  making  an  article  similar  in 
character,  color  and  appearance  to  that  of  the  plaintiffs.  This 
he  may  possibly  have  a  right  to  do,  but  when  the  court  finds 
that  the  defendant,  after  having  possessed  himself  of  the  secret 
of  the  manufacture  of  the  plaintiffs,  has,  in  addition,  coined  a 
name  much  resembling  sapolio  in  appearance,  and  which  he 
admits  is  a  fancy  name,  having  no  particular  derivation  or  sig- 
nification, and  has  then  proceeded  to  encase  his  cakes  of  saphia 
in  wrappers  also  closely  resembling  the  plaintiffs,  both  in  their 
external  and  internal  appearance  as  to  color,  size,  and  partially 
as  to  inscription  and  directions  for  use,  the  court  has,  in  my 
judgment,  the  power  to  interfere  and  should  exercise  its 
power.  It  is  claimed  that  the  plaintiffs  cannot  have  an 
exclusive  right  to  use  tinfoil  or  ultramarine  blue-colored  paper 
in  putting  up  their  article,  as  such  paper  is  much  used  for 
ordinary  commercial  purposes.  This  is  true,  but  the  cases 
cited  show  that  the  courts  will  interfere  where  it  is  apparent 
that  there  is  an  imitation  of  the  plaintiff's  label,  whether  as  to 
color,  shape  or  inscription,  which  imitation  is  calculated  and 
intended  to  deceive  the  general  public.  The  evidence  satisfies 
me  that  the  blue  wrapper,  as  used  by  the  defendant,  is  calcu- 
lated to  deceive  purchasers,  and  I  think  it  is  very  clearly 
proven  that  the  ordinary  purchaser  is  deceived  by  the  simi- 
larity of  the  dresses  in  which  the  soaps  are  put  upon  the 
market.  A  critical  and  careful  examination  of  the  two  pack- 
ages will  undoubtedly  reveal  distinctions  and  differences 
VOL.  LV  6 
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between  the  labels,  and  the  devices  thereon  are  different,  but 
there  is  such  a  general  resemblance  that,  to  borrow  the  lan- 
guage of  the  vice-chancellor  in  Edelsten  agt.  Vick  (supra) : 
"  The  court  or  jury  would  be  bound  to  presume  that  it  was 
not  a  fortuitous  concurrence  of  events  which  has  produced 
this  similarity.  It  would  be  irrational  not  to  rest  convinced 
that  this  remarkable  coincidence  of  appearance,  external  and 
internal,  is  the  result  of  design."  In  the  case  of  Abbott  agt. 
Bakers  and  Confectioners'  Tea  Association  ( Weekly  Notes, 
1872,  p.  31)  an  injunction  had  been  issued  restraining  the 
defendants  from  issuing  wrappers  which  were  in  imitation  of 
those  of  the  plaintiffs.  On  appeal  the  lord  chancellor  said : 
"  That  though  no  one  particular  mark  was  exactly  imitated 
the  combination  was  very  similar  and  likely  to  deceive ;  that 
it  was  true  that  there  was  no  proof  that  any  one  had  been 
deceived,  or  that  the  plaintiffs  had  incurred  any  loss,  but 
where  the  similarity  is  obvious  that  was  not  of  importance." 
The  appeal  was,  therefore,  dismissed  (See  case  reported  below ; 
The  Weekly  Notes,  1871,  p.  207).  This  last  case  seems  decisive 
of  the  question  now  under  consideration  (See,  also,  Lockwood 
agt.  Bostwick,  2  Daly,  p.  521 ;  Godillot  agt.  Hazard,  49 
How.,  10). 

I  am,  therefore,  of  the  opinion  that  the  plaintiffs  are  enti- 
tled to  an  injunction  restraining  the  defendant  from  vending 
saphia  in  the  blue  packages  in  which  it  is  now  sold.  By  this 
I  do  not  mean  to 'be  understood  as  holding  that  the  defendant 
has  not  the  right  to  manufacture  and  also  sell  saphia,  nor  to 
restrain  him  from  the  use  of  that  name,  or  of  the  figure  or 
device  upon  the  label,  but  I  do  intend  that  he  shall  abstain 
from  dressing  his  goods  in  wrappers  so  closely  resembling  the 
plaintiffs  as  to  enable  him  to  deceive  the  public  and  perpe- 
trate a  fraud.  That  he  shall  not  sell  saphia  as  and  for  sapolio. 
In  other  words  he  must  sell  under  his  own  colors  and  not 
under  those  of  the  plaintiffs. 

Judgment  accordingly. 

Findings  may  be  settled  on  five  days'  notice. 
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SUPREME  COURT. 

THE   MUTUAL   LIFE   INSURANCE   COMPANY   agt.  SAMUEL  H. 
WILCOX  and  others. 

Mortgage  —  Release  —  Recording  act  —  Latent  equities  —  Constructive  notice 


Under  the  recording  acts,  all  unrecorded  instruments  in  writing  by  which 
any  estate  or  interest  in  real  estate  is  created,  aliened,  mortgaged  or 
assigned,  or  by  which  the  title  to  any  real  estate  may  be  affected  in  law 
or  equity,  is  void  and  of  no  effect  as  against  any  subsequent  mortgagee, 
or  assignee  of  a  mortgage,  who  in  good  faith  and  for  a  valuable  con- 
sideration takes  a  mortgage,  or  an  assignment  of  a  mortgage.  Equity 
gives  no  assistance  against  a  "purchaser"  for  a  valuable  consideration 
without  notice. 

A.  release  of  part  of  mortgaged  premises  is  a  "  conveyance"  by  which  the 
title  to  real  estate  may  be  effected,  and  unless  duly  recorded  is  void 
against  a  subsequent  assignee  of  a  mortgage  for  value,  and  without 
notice,  under  the  recording  act. 

The  general  rule  is  that  where  the  possessor  of  land  causes  the  registry 
of  a  particular  title,  a  subsequent  purchaser  need  not  look  beyond  it. 
The  purchaser  has  a  right  to  assume  where  the  possessor  has  put  his 
deed  on  record,  that  he  has  recorded  all  the  conveyances  affecting  his 
title. 

The  rule  of  constructive  notice  by  possession  does  not  apply  to  the  assignee 
of  a  prior  mortgage,  because  the  natural  inference  in  such  a  case  is  that 
the  occupant  is  holding  subject  to  the  mortgagee. 

The  general  rule  that  a  purchaser  of  a  mortgage  takes  it  subject  to  all 
latent  equities  existing  in  favor  of  the  mortgagor,  and  also  of  third 
parties,  relates  only  to  those  equities  which  are  not  within  the  scope  of 
the  recording  act,  and  against  which  subsequent  purchasers,  bond  fide, 
are  thereby  protected. 

/Special  Term,  February,  1878. 

ON  February  8,  1866,  the  defendant  S.  H.  Wilcox  and  wife 
gave   to   one   David   D.    Houston   the   bond   and   mortgage 
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described  in  the  complaint  herein  to  secure  the  payment  of 
$9,000,  a  portion  of  the  purchase-money  of  the  premises 
described  in  said  mortgage.  This  mortgage  was  recorded  in 
Orange  county  records  in  book  134  of  mortgages,  page  498, 
on  February  12,  1866.  The  mortgaged  premises  are  all  situ- 
ated in  the  county  of  Orange,  New  York.  On  June  30, 1868, 
the  said  "Wilcox  and  wife,  by  deed  dated  on  that  day,  con- 
veyed twenty-eight  feet  of  the  mortgaged  premises  to  Stephen 
S.  Conkling,  which  deed  was  recorded  on  the  8th  day  of  Sep- 
tember, 1869,  in  said  clerk's  office.  On  June  30,  1868,  said 
Wilcox  and  wife  conveyed  the  balance  of  said  mortgaged 
premises  (being  the  part  known  in  this  action  as  the  Erie 
building)  to  Sarah  E.  Slawson,  by  deed  bearing  date  that  day 
and  recorded  in  Orange  county  records  for  deeds  on  July  3, 
1868.  On  October  15,  1868,  said  Conkling  and  wife  con- 
veyed that  portion  of  the  premises  deeded  to  him  by  said 
"Wilcox  (and  known  in  this  action  as  a  part  of  Depot  street) 
to  the  village  of  Middletown,  by  deed  bearing  date  that  day 
and  duly  recorded  in  Orange  county  records  for  deeds  on  the 
8th  day  of  September,  1869. 

On  July  1,  1868,  $2,000  of  principal  was  paid  on  said  bond 
to  David  D.  Houston,  the  then  holder  and  owner  thereof, 
under  an  arrangement  between  him  and  the  defendants, 
Wilcox  and  Conkling,  by  which  he  was  to  release  that  portion 
of  the  mortgaged  premises  conveyed  as  aforesaid  by  the  said 
Wilcox  and  wife  to  said  Conkling ;  that  a  release  thereof  was 
executed  by  the  said  Houston  and  delivered  to  the  defendant 
Conkling ;  that  the  said  release  never  was  recorded,  and  that 
the  said  Conkling  is  unable  to  find  the  same  now. 

On  March  16,  1869,  said  Slawson  conveyed  that  portion  of 
the  premises  known  as  "Erie  building"  to  the  defendant, 
Lewis  H.  Stage.  His  deed  was  recorded  March  17,  1869. 
On  August  10,  1869,  the  said  Stage  and  wife  conveyed  the 
"Erie  building"  to  Wells  and  Noyes.  Their  deed  was 
recorded  August  13,  1869.  On  the  12th  day  of  December, 
1871,  the  said  Houston,  for  a  full  and  valuable  consideration, 
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duly  assigned  the  said  bond  and  mortgage  to  the  defendant, 
Benjamin  D.  Brown.  Said  assignment  was  duly  recorded  in 
the  Orange  county  clerk's  office  on  the  first  day  of  July,  1872, 
in  book  183  of  mortgages,  page  519.  On  June  1,  1872,  the 
defendant,  Angeline  Wells,  and  husband  conveyed  the  equal 
undivided  one-half  part  of  the  mortgaged  premises,  known  as 
the  "  Erie  building,"  to  the  defendant,  Henry  R.  Low.  Low's 
deed  was  recorded  June  5,  1872.  On  July  2, 1872,  the  defend- 
ant, Benjamin  D.  Brown,  in  consideration  of  the  sum  of  $7,000 
in  money  paid  to  him  at  that  time  by  the  plaintiff  in  this 
action,  that  being  the  exact  amount  then  due  on  the  said  bond 
and  mortgage,  by  an  instrument  in  writing  under  his  hand 
and  seal  and  duly  acknowledged,  bearing  date  on  that  day, 
duly  sold,  assigned,  transferred  and  delivered  the  said  bond 
and  mortgage  to  the  plaintiff  herein,  which  assignment  was 
duly  recorded  in  the  Orange  county  clerk's  office  on  the  12th 
day  of  July,  1872,  in  book  187  of  mortgages,  page  286  ;  that 
said  Brown  at  the  time  he  took  the  assignment  of  the  said 
bond  and  mortgage  had  no  notice,  intimation  or  knowledge 
that  there  was  any  arrangement  or  agreement  by  which  said 
Houston  was  to  release  or  had  released  a  portion  of  the  mort- 
gaged premises  ;  that  the  Mutual  Life  Insurance  Company  of 
New  York,  at  the  time  it  took  the  assignment  of  the  said  bond 
and  mortgage,  paid  the  said  Brown  in  cash  $7,000,  the  exact 
amount  then  due  thereon ;  had  no  notice  or  knowledge  that 
there  was  any  arrangement  or  agreement  by  which  any  por- 
tion of  the  mortgaged  premises  was  to  have  been  released  or 
had  been  released  from  the  lien  of  the  said  mortgage ;  that  at 
the  time  the  said  plaintiff  took  the  said  mortgage  from  the 
said  Brown  it  caused  an  official  search  to  be  made  of  all  the 
premises  described  in  said  mortgage  from  the  date  of  said 
mortgage  and  prior  thereto,  up  to  and  including  the  date  of 
the  assignment  to  them,  to  wit,  July  2,  1872 ;  that  the  said 
mortgage  was  at  that  time,  as  appears  by  the  official  search  of 
the  clerk  of  the  county  of  Orange,  a  valid  and  subsisting  lien 
upon  all  the  premises  described  therein,  and  that  no  release  of 
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any  portion  thereof  was  by  said  search  disclosed ;  that  upon  a 
foreclosure  of  a  subsequent  mortgage  given  upon  that  portion 
of  the  mortgaged  premises  known  as  the  Erie  building,  "Wil- 
liam Yanamee,  as  referee,  sold  and  conveyed  all  the  premises 
mentioned  and  described  in  said  last-mentioned  mortgage  to 
one  Andrew  B.  Toulon  by  deed  dated  October  20,  1875,  and 
duly  recorded  on  the  5th  day  of  January,  1876 ;  that  Andrew 
B.  Toulon  gave  his  bond  to  the  plaintiff  in  the  penal  sum  of 
$14,000  on  the  14th  day  of  December,  1875,  conditioned  that 
he  should  pay  the  amount  due  on  the  plaintiff's  bond  and 
mortgage,  with  interest  on  demand.  This  bond  was  given  as 
collateral  to  the  mortgage  described  in  the  complaint  herein. 
Andrew  B.  Toulon  died  in  1876.  At  the  time  of  his  death 
he  was  the  owner  of  that  portion  of  said  premises  known  as 
the  "  Erie  building."  The  last  will  and  testament  of  Andrew 
B.  Toulon  was  duly  proven  as  a  will  of  real  and  personal 
property,  and  the  defendant,  Margaret  Jane  Squires,  was  duly 
appointed  the  executrix  thereof  on  the  27th  day  of  October, 

1876.  As  to  who  assumed  and  are  liable  for  the  deficiency 
in  this  action,  we  would  refer  to  the  printed  complaint  herein. 

On  the  9th  of  January,  1877,  judgment  was  rendered  for 
the  relief  demanded  in  the  complaint  herein.  On  the  24th 
day  of  February,  1877,  Hon.  John  G.  Wilkin,  as  referee,  sold 
to  the  said  Benjamin  D.  Brown  that  portion  of  the  mort- 
gaged premises  known  as  the  "  Erie  building  "  for  the  sum  of 
$5,475.  On  the  said  24th  day  of  February,  1877,  said  referee 
sold  to  the  defendant,  Henry  R.  Low,  that  portion  of  the 
mortgaged  premises  known  as  "Depot  street"  for  $1,600; 
that  the  amount  due  the  plaintiff  on  the  24th  day  of  February, 

1877,  was  $8,261,  including  costs  of  action,  at  that  time. 

Hulse  <&  Finn,  for  plaintiff.  The  plaintiff  is  protected  by 
the  recording  act  against  any  unrecorded  agreements  to  release, 
or  against  any  unrecorded  release,  of  a  portion  of  the  mort- 
gaged premises.  An  unrecorded  agreement  to  release  or  an 
unrecorded  release  as  against  the  plaintiff,  is  absolutely  void 
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(1  E.  S.,  p.  756-762,  sees.  1,  36,  37,  38).  The  term  "  real 
estate  "  as  defined  in  section  36,  embraces,  among  other  things, 
all  chattels  real,  except  leases  for  a  term  not  exceeding  three 
years.  A  mortgage  is  a  chattel  real,  and  comes  within  the 
definition  of  real  estate,  as  given  in  section  36  of  the  record- 
ing act  (Ely  agt.  Scofield,  35  Barb.,  330  ;  BurreWs  Law  Die., 
282  ;  Dickerson  agt.  Tillinghast,  4  Paige,  215).  The  term 
"  purchaser,"  as  defined  by  section  37  of  recording  act,  includes 
a  mortgagee,  an  assignee  of  a  mortgage,  a  lease  or  other  con- 
ditional estate.  A  mortgage  on  land  creates  a  condititional 
estate  in  the  premises  mortgaged.  The  purchaser  of  a  mort- 
gage is  a  purchaser  of  the  conditional  estate  created  by  the 
mortgage,  as  well  as  a  purchaser  of  the  conveyances  by  which 
that  interest  or  estate  is  created  (Belden  agt.  Meeker,  2  Lans., 
470 ;  Ely  agt.  Seofield,  35  Barb.,  330 ;  St.  Johns  agt.  Spaulding, 
\  N.  T.  S.  R.  [T.  &  <7.],  483 ;  Fort  agt.  Burch,  5  Denio,  187 ; 
Vanderkemp  agt.  Sheldon,  11  Paige,  29  ;  Belden  agt.  Meeker, 
47  N.  Y.,  307).  The  term  "  conveyance,"  as  defined  by  section 
38  of  the  recording  act,  embraces  every  instrument  in  writing 
by  which  any  estate  or  interest  in  real  estate  is  mortgaged  or 
assigned,  or  by  which  the  title  to  real  estate  may  be  effected, 
either  in  law  or  equity.  The  assignment  of  a  mortgage  comes 
within  the  definition  of  a  "  conveyance,"  as  used  in  the  record- 
ing act,  and  may  be  recorded  as  such.  By  the  Revised  Statutes 
the  principles  of  the  recording  act  are  extended  to  assignments 
of  mortgages  ( Vanderkemp  agt.  Sheldon,  11  Paige,  38 ;  Belden 
agt.  Meeker,  2  Lans.,  470 ;  Ely  agt.  Scofield,  35  Barb.,  330 ;  St. 
Johns  agt.  Spaulding,  1  N.  Y.  S.  R.  \T.&  C.~],  483 ;  Jackson 
agt.  Van  Valkenburgh,  8  Cow.,  260 ;  Crane  &gt.  Turner,  7  Hun, 
357).  The  mortgage  given  by  "Wilcox  to  Houston,  by  Houston 
assigned  to  Brown,  and  by  Brown  assigned  to  the  plaintiff, 
was  given  for  a  "  valuable  consideration  "  within  the  meaning 
of  the  recording  acts ;  and  the  plaintiff  and  Brown  were  both 
"  bona  fide  "  purchasers  for  a  "  valuable  consideration  "  of 
the  conditional  estate  created  by  said  mortgage  in  all  the 
premises  described  therein,  without  notice  of  any  agreement 
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to  release,  or  of  any  release  of  a  portion  of  the  mortgaged 
premises,  and  hence,  under  the  recording  act,  the  release  given 
by  Houston  not  having  been  recorded  at  the  time  the  plaintiff 
took  the  assignment  of  the  bond  and  mortgage,  is  void  as 
against  the  plaintiff  (Fort  agt.  Burch,  5  Denio,  187 ;  Jackson 
agt.  Van  Valkenburgh,  8  Cow.,  260 ;  St.  John  agt.  Spaulding, 
1  N.  Y.  S.  R.\T.&  <7.],  483  ;  Delaney  agt.  Stearns,  Ct.  of 
Appeals,  not  yet  reported,  argued  Mar.  29,  1876,  op.  ~by 
RAPALLO,  J. ;  Vanderkemp  agt.  Sheldon,  11  Paige,  29 ;  Wil- 
lard  on  Real  Estate,  118  to  125  ;  Belden  agt.  Meeker,  2  Lans., 
470 ;  47  N.  Y.,  307).  It  is  well  settled  that  if  one  effected 
with  notice  convey  to  another  without  notice  the  latter  is  as 
much  protected  as  if  no  notice  had  ever  existed  (Jackson  agt. 
Van  Valkenburgh,  8  Cow.,  260 ;  Jackson  agt.  Givens,  8 
Johns.,  137  ;  Fort  agt.  Burch,  5  Denio,  187). 

William    H.  Stoddard,  for  defendant. 

PKATT,  J.  —  My  first  impression  was  that  the  plaintiff  had 
constructive  notice  of  the  title  of  the  defendant,  the  village 
of  Middletown,  at  the  time  it  took  the  assignment  of  the  mort- 
gage in  suit ;  but,  upon  a  more  careful  examination  of  the  case, 
I  am  constrained  to  hold  that  such  a  view  is  not  correct. 

Both  the  warrantee  deeds  referred  to,  from  which  it  is 
claimed  notice  to  the  plaintiff  must  be  inferred,  are  subsequent 
to  the  mortgage,  and  they  contain  no  recitals  inconsistent  with 
the  title  of  the  mortgagee. 

The  general  rule  is,  that  where  the  possessor  of  land  causes 
the  registry  of  a  particular  title  a  subsequent  purchaser  need 
not  look  beyond  it  (4  KenCs  Com.,  203 ;  sec.  179,  notes). 
The  plaintiff,  therefore,  had  a  right  to  assume,  since  defend- 
ant had  put  his  deed  on  record,  that  he  had  recorded  all  the 
conveyances  of  said  premises  affecting  his  title  thereto. 

Was  the  possession  of  the  land  in  question  of  such  a  char- 
acter as  to  put  the  purchaser  of  the  mortgage  upon  inquiry  ? 

I  think  not.  The  possession  was  in  no  way  inconsistent 
with  the  rights  of  the  mortgagee. 
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The  village  of  Middletown  must  be  presumed  to  have 
entered  into  possession  under  its  deed,  which  was  dated  long 
after  the  mortgage,  and  the  purchaser  of  the  mortgage,  in  the 
absence  of  any  record  to  the  contrary,  had  a  right  to  assume 
that  such  possession  was  subordinate  to  the  rights  of  the  mort- 
gagee. 

The  rule  of  constructive  notice  by  possession  does  not  apply 
to  the  assignee  of  a  prior  mortgage,  because  the  natural  infer- 
ence in  such  a  case,  is,  that  the  occupant  is  holding  subject  to 
the  mortgagee  (64  N.  Y.,  76 ;  20  N.  Y.,  400 ;  23  N.  Y., 
253). 

I  am  also  of  opinion  that  the  release  to  the  defendant  Conk- 
ling  was  a  "  conveyance  of  real  estate  "  under  the  recording 
act.  This  view  is  sustained  by  the  opinion  of  TALCOTT,  J., 
in  the  case  of  St.  John  v.  Spaulding  (1  T.  &  C.,  483),  and  I 
find  no  case  in  which  that  doctrine  is  overruled  (See  sec.  38, 
-Recording  Act). 

It  is  equally  clear,  upon  authority,  that  the  plaintiff  was  a 
"subsequent  purchaser"  of  the  same  real  estate,  as  defined 
by  the  same  act  (sec.  37 ;  46  £arb.,  389  ;  64  W.  Y.,  22  ;  IT. 
&  C.j  supra). 

The  proof  shows  that  the  plaintiff  and  its  assignee  pur- 
chased the  mortgage  in  good  faith  and  for  a  valuable  consid- 
eration, and  without  any  notice,  actual  or  constructive,  of  the 
release  to  defendant  Conkling,  and  the  assignment  to  each 
had  been  duly  recorded  prior  to  the  recording  of  the  release. 

It  follows,  therefore,  that  the  latter  instrument  is  void  as 
against  this  plaintiff.  It  is  true,  as  urged  by  defendant's 
counsel,  that  the  plaintiff  took  the  mortgage  subject  to  all 
latent  equities  existing  in  favor  of  the  mortgagor,  and  also  of 
third  parties  (Trustees  v.  Wheeler,  61  N.  Y,  88). 

But  this  general  rule  relates  only  to  those  equities  which 
are  not  within  the  scope  of  the  recording  act,  and  against 
which  subsequent  purchasers,  bonafide,  are  thereby  protected. 
For  example,  if  the  plaintiff  had  purchased  the  mortgage  in 
question,  without  notice  of  any  payment  thereon,  it  could  not 
VOL.  LV  7 
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be  foreclosed  for  more  than  the  amount  actually  due,  and  it 
is  permitted  to  have  the  entire  premises  sold  in  satisfaction  of 
the  amount  unpaid,  simply  because  the  recording  act  makes 
the  release  given  to  discharge  the  lien,  or  a  portion  thereof, 
void  under  the  facts  in  this  case. 

There  are  some  other  questions  involved  but  it  is  not 
necessary  to  advert  to  them,  as  the  foregoing  views,  if  correct, 
are  decisive.  It  is  with  much  hesitation  and  reluctance  that 
I  have  concluded  to  dissent  from  the  views  of  the  justice,  as 
quoted  by  defendant's  counsel,  who  decided  the  motion  "  to 
vacate  the  sale  and  to  permit  Conkling  to  defend  "  but,  after 
a  consideration  of  all  the  authorities  referred  to,  and  contrary 
to  my  first  impression,  I  am  led  to  believe  that  neither  upon 
principle  or  authority,  can  the  release  referred  to  in  any  wise 
affect  the  title  of  the  plaintiff  to  the  land  in  dispute. 

In  no  event,  if  it  be  true  that  the  release  in  question  was 
delivered  by  Conkling  to  the  village  of  Middletown  with  the 
deed,  can  Conkling  be  called  upon  to  make  good  his  covenant 
of  warrantee  to  said  village,  and  hence  he  has  no  equity  upon 
which  to  base  his  claim  to  interfere  in  this  suit. 

The  plaintiff  is,  therefore,  entitled  to  a  decree  declaring  the 
release  void  as  against  it,  and  for  a  resale  of  the  premises, 
and  for  costs  against  defendant  Conkling. 
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COUKT  OF  APPEALS. 

HENRY  T.  KIERSTED  et  al.,  appellants,  agt.  THE  ORANGE  AND 
ALEXANDRIA  RAILROAD  COMPANY  et  al.,  respondents. 

Lease  —  when  action  for  use  and  occupation  does  not  lie — principal  and  agent. 

An  action  for  use  and  occupation  does  not  lie  against  a  principal  where 
there  is  an  outstanding  lease  in  the  name  of  the  agent. 

In  such  case  there  must  be  proof  of  an  assignment  of  the  lease  in  writing 
by  the  agent  to  the  principal,  or  proof  of  a  surrender  of  the  lease  by 
the  agent  and  its  acceptance  by  the  landlord  before  he  can  recover. 

April,  1877. 

APPEAL  from  order  of  general  term  affirming  judgment 
recovered  on  the  report  of  a  referee  (For  full  statement  of 
facts  see  case  reported  in  54  How.,  page  29). 

E.  S.  Van  Winkle,  for  appellants. 
T.  C.  Cronin,  for  respondents. 

ANDREWS,  J.  —  By  the  lease  from  the  plaintiffs  to  David 
C.  Smith,  executed  on  the  1st  day  of  November,  1860,  the 
latter  became  vested  with  a  term  in  the  demised  premises 
commencing  on  that  day  and  terminating-  May  1,  1863.  The 
lease  was  signed  and  sealed  by  the  plaintiffs  and  by  Smith  in 
his  individual  capacity,  and  although  it  recited  that  Smith 
was  agent  of  the  Virginia  and  Tennessee  route  it  did  not 
purport  to  be  executed  for  or  in  behalf  of  the  defendants. 
The  covenants  of  the  lessee  in  the  lease  were  his  and  not  those 
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of  the  corporations  which  composed  the  lines  of  railroad  for 
which  he  was  agent.  They  were  not  bound  by  the  lease. 
The  only  authority  conferred  upon  Smith  was  to  negotiate  for 
the  lease  of  an  office  for  their  business  and  to  report  any  pro- 
posed arrangement  to  the  several  companies  composing  the 
route  for  their  approval.  And  if  he  had  been  authorized  to 
lease  the  premises  for  the  defendants  that  authority  was  not 
executed.  The  form  of  the  lease  made  him  the  lessee,  and 
the  covenants  in  a  deed  can  only  be  enforced  against  the  party 
who,  upon  the  face  of  the  instrument,  is  the  covenantor, 
although  it  appears  by  extrinsic  proof  that  he  acted  as  the 
agent  for  another  (Toft  agt.  Brewster,  9  Johns.,  334;  Stone 
agt.  Wood,  1  Cow.,  452 ;  Grayson  agt.  Lewis,  7  Wend.,  26 ; 
Briggs  agt.  Partridge,  court  of  appeals,  March,  1876). 

JSTor  would  an  action  for  use  and  occupation  lie  against 
Smith  to  recover  the  rent  reserved  by  the  lease.  At  com- 
mon law  assumpsit  for  use  and  occupation  could  not  be 
sustained  where  there  was  an  express  demise.  This  restric- 
tion was  partially  removed  by  the  statute  (11  Geo.,  11, 
C.  19),  and  our  statute  gives  this  remedy  to  the  landlord 
against  a  tenant  under  a  parol  devise  or  other  agreement, 
not  by  deed,  to  recover  a  reasonable  satisfaction  for  the  use  of 
the  premises,  and  the  agreement  may  be  used  as  evidence  of 
the  amount  of  damages  to  be  recovered  (1  Rev.  St.,  748,  sec. 
26) ;  but  when  the  lease  is  by  deed  the  action  must  be  upon 
the  demise  to  recover  the  rent  reserved  (Corny n  Land,  and 
Tenant,  435 ;  West  agt.  Cartledge,  5  Hill  488  ;  Wood  agt. 
Wilcox,  1  Den.,  37).  The  lease  to  Smith  authorized  the  les- 
sors to  re-enter  for  non-payment  of  rent  or  the  failure  of  the 
Lessee  to  perform  other  conditions  in  the  lease.  Until  a 
re-entry  for  condition  broken,  or  a  surrender  of  the  lease, 
Smith  was  the  owner  of  the  term  created  thereby,  and  the 
only  remedy  which  the  plaintiffs  had  to  recover  the  rent  was 
by  action  upon  the  covenant  against  the  lessee,  or,  if  he  had 
assigned  the  lease,  against  his  assignee.  The  assignee  would 
stand  in  the  same  position  as  the  lessee  in  respect  to  his  lia- 
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bility  in  an  action  for  use  and  occupation.  This  action  is 
brought  to  recover  of  the  defendants  for  the  use  and  occupa- 
tion of  the  premises  from  the  1st  of  May,  1861,  to  the  12th 
of  February,  1862.  The  defendants,  as  has  been  shown,  were 
not  parties  to  or  bound  by  the  lease.  It  is  not  claimed  that 
they  were  assignees.  There  was  no  written  assignment,  and 
the  interest  of  Smith  could  only  be  transferred  by  writing 
(2  Rev.  St.,  135,  sec.  6),  and  there  is  no  proof  even  of  a  parol 
agreement  for  the  transfer  of  the  lease  to  the  defendants. 
There  is  no  evidence  of  a  surrender  of  the  lease,  or  that  the 
plaintiffs  regarded  the  lease  as  surrendered.  On  the  contrary, 
on  the  31st  of  January,  1862,  they  notified  Stewart,  who  was 
then  in  possession  of  the  premises,  that  they  should  re-enter 
for  non-payment  of  rent,  and  relet  them  under  the  provisions 
of  the  lease  ;  and  Stewart,  soon  afterwards,  left  the  premises 
and  the  plaintiffs  took  possession. 

In  the  complaint  in  this  action  the  plaintiffs  inserted  a 
count  upon  the  lease,  and  also  for  use  and  occupation,  and  it 
having  been  decided  that  the  defendants  were  not  liable  upon 
the  lease,  they  abandoned  this  cause  of  action  and  elected  to 
proceed  solely  for  use  and  occupation.  Under  these  circum- 
stances, the  plaintiffs  cannot  claim  that  the  lease  was  sur- 
rendered, and  there  is  no  basis  for  such  a  contention.  It  is, 
therefore,  clear  that  the  term  vested  in  Smith  by  the  lease  was 
outstanding  during  the  whole  period  for  which  the  plaintiffs 
claim  to  recover  for  use  and  occupation  in  this  action. 

The  relation  of  landlord  and  tenant  created  by  the  lease 
continued,  and  it  is  difficult  to  see  how  that  relation  could 
exist  during  the  same  time,  in  respect  to  the  same  premises, 
between  the  plaintiffs  and  defendants.  It  is  well  settled  that 
the  action  for  use  and  occupation  can  only  be  sustained  on  the 
ground  of  a  subsisting  tenancy  between  the  parties  (1  T.  R., 
378 ;  13  J.  R.,  489 ;  1  Wend.,  134).  The  entry  of  the  defend- 
ants was  not  by  the  permission  or  under  any  arrangement  with 
the  plaintiffs.  Smith  occupied  the  premises  in  the  business  of 
his  agency  until  about  April  1,  1861,  and  then,  by  reason  of 
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sickness,  left  them  in  charge  of  Stewart,  his  clerk.  The 
defendants,  soon  afterwards,  appointed  "White  as  their  agent 
to  take  charge  of  the  office.  The  rent  was  paid  to  May  1, 
1861,  by  Smith  and  Stewart,  the  money  being  furnished  by 
the  defendants.  The  business  of  the  defendants  in  the  sale 
of  tickets  was  discontinued  on  the  20th  of  April,  1861 ;  but 
the  referee  has  found,  and  we  cannot  say  there  was  no  evi- 
dence to  sustain  the  finding,  that  they  continued  to  occupy  the 
premises,  by  their  agents,  to  February  12,  1862.  He  also 
found  that  they  were  the  tenants  of  the  plaintiffs  from  the 
time  Smith  left  the  possession  in  April,  1861,  to  the  time  the 
plaintiffs  re-entered  in  February,  1862. 

"We  are  of  opinion  that  there  is  no  evidence  to  support  this 
finding.  The  presumption,  in  the  absence  of  evidence  upon 
the  subject,  is  that  they  entered  under  Smith,  whose  term  was 
outstanding,  and  in  whom  the  right  of  possession  was  vested 
by  sub-tenants,  no  assignment  having  been  made  by  him  of 
the  lease.  The  fact  that  they  furnished  the  money  to  pay 
the  rent  which  had  accrued  up  to  May  1,  1860,  did  not  make 
them  the  tenants  of  the  plaintiffs ;  and  while  they  may  be 
liable  for  the  use  and  occupation  of  the  premises  after  that 
time,  this  liability,  if  it  exists,  is  to  Smith,  and  not  to  the 
plaintiffs.  There  was  no  privity  of  contract  or  estate  between 
the  plaintiffs  and  defendants,  and  we  see  no  ground  upon 
which  this  action  can  be  supported. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 


NEW  YORK  PRACTICE  REPORTS.  56 


Robinson  agt.  Hatch. 


SUPREME  COUKT. 
TRARY  ROBINSON  agt.  RUFUS  HATCH. 

Slander  — pleading  —  complaint — answer  —  demurrer. 

In  an  action  for  slander,  an  answer  which  merely  avers  as  a  defense  that 

all  the  statements  made  by  the  defendant  respecting  the  plaintiff  are 

true,  is  bad. 
Where  the  truth  of  the  slander  is  relied  upon  as  a  defense,  the  particulars 

must  be  alleged. 
Where  the  words  uttered  are  actionable  per  se,  no  allegation  of  malice  in 

the  complaint  is  necessary,  because  malice  will  be  presumed. 
In  such  a  case,  although  malice  is  alleged  in  the  complaint,  an  answer 

setting  up  by  way  of  a  defense  that  the  communications  were  privileged 

need  not  allege  that  they  were  made  without  malice. 

Special  Term,  January,  1875. 
Weeks  &  Forster,  for  plaintiff. 
Henry  8.  Bennett  and  Adolphus  D.  Pope,  for  defendant. 

VAN  BRUNT,  J. —  This  is  an  action  for  slander.  The  answer 
of  the  defendant  sets  up  by  way  of  a  second  defense  facts  tend- 
ing to  show  that  the  communications  which  constitute  the 
slander  complained  of  in  the  complaint  were  privileged  com- 
munications, but  does  not  allege  that  they  were  made  without 
malice ;  and,  for  a  third  defense,  the  defendant  avers  that  all 
the  statements  made  by  the  defendant  respecting  the  plaintiff 
are  true.  A  demurrer  was  interposed  upon  the  part  of  the 
plaintiff  to  these  two  defenses. 

The  case  of   Wachter  agt.  Quenzer  (29  N.  Y.,  547)  seems 
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to  hold  directly  that  the  third  defense  is  bad,  and  that  where 
the  truth  of  the  slander  is  relied  upon  as  a  defense  the  par- 
ticulars must  be  alleged.  The  ground  of  the  demurrer  to  the 
second  defense,  that  there  is  no  allegation  in  the  defense,  that 
the  communications,  although  privileged,  were  not  uttered 
maliciously,  and  that  as  malice  is  alleged  in  the  complaint, 
such  an  allegation  was  necessary  in  the  second  defense.  No 
case  has  been  cited  by  the  plaintiff's  attorney  to  sustain  this 
proposition.  "Where  the  words  uttered  are  actionable  per  se, 
as  in  this  case,  no  allegation  of  malice  in  the  complaint  is 
necessary,  because  malice  will  be  presumed ;  but  where  the 
communication  is  a  privileged  one,  there  is  no  presumption  of 
malice,  and  it  must  be  expressly  proved  to  the  satisfaction 
of  the  court  by  the  plaintiff.  The  defendant,  when  he  has 
established  that  the  communication  complained  of  was  a 
privileged  one,  has  made  out  a  perfect  defense,  and  must  suc- 
ceed unless  the  plaintiff  shows  that  it  was  made  with  malice 
( Van  Wyke  agt.  Aspinwall,  17  N.  Y.,  190 ;  Fowler  agt. 
Rowen,  30  id.,  20  ;  Ormsby  agt.  Douglas,  37  id.,  477). 

This  being  the  case,  it  is  apparent  that  the  defendant  need 
not  allege  that  which  he  is  not  called  upon  to  prove  in  the  first 
instance,  in  order  to  make  out  his  defense.  The  fact  that  the 
plaintiff  has  alleged  in  his  complaint  that  the  words  were 
uttered  maliciously  does  not  alter  the  question  of  pleading,  as 
that  allegation  adds  nothing  to  the  weight  of  the  complaint, 
the  words  themselves  being  actionable  per  se.  The  demurrer 
must  be  sustained  as  to  the  third  defense  and  overruled  as  to 
the  second. 


NEW  YORK  PRACTICE  REPORTS.  67 


Methodist  Episcopal  Church  at  Harlem  agt.  Mayor. 


SUPREME  COURT. 

THE  METHODIST    EPISCOPAL  CHURCH  AT  HARLEM  agt.  THE 
MAYOR,  &c.,  OF  THE  CITY  OF  NEW  YOKK. 

Assessment  of  the  expense  for  opening  and  extending  streets  under  the  act  of 
1813  —  The  act  of  1840  considered. 

The  proceedings  of  the  commissioners  under  the  act  of  1818,  regulating 
the  opening  of  streets,  are  judicial,  and  their  report,  when  confirmed 
by  the  supreme  court,  is  final  and  conclusive  and  cannot  be  reviewed  for 
irregularity,  mistake  or  error.  The  judgment  of  the  court  is  conclusive 
as  to  all  questions  litigated  or  which  might  have  been  litigated  in  the 
proceeding. 

An  action  in  equity  cannot  be  maintained  to  set  aside  or  reduce  assess- 
ments imposed  by  the  commissioners  in  such  proceedings,  upon  the 
ground  that  the  assessments  exceeded  one-half  of  the  valuation  of 
several  of  the  lots,  as  made  by  the  assessors  the  preceding  year,  or  that 
some  of  the  lots  had  not  been  valued  at  all  preceding  the  assessment. 

It  was  the  duty  of  the  persons  affected  to  have  appeared  before  the  com- 
missioners in  person  and  interposed  their  objections. 

First  Department,  Special  Term,  November,  1877. 

DEMURRER  to  complaint.     Action  to  set  aside  assessment 
for  extending  Madison  avenue. 

William  C.   Whitney,  counsel  to  the  corporation,  for  the 
demurrer. 

Thomas  Allison,  counsel  for  plaintiff,  opposed. 

YAN  YORST,  J.  —  This  action  is  brought  to  restrain  the  col- 
lection of  certain  assessments  laid  upon  the  plaintiff's  land  in 
proceedings  for  the  extension  of  Madison  avenue,  from  One 
VOL.  LY  8 
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Hundred  and  Twenty-fourth  street  to  the  Harlem  river,  to 
reduce  certain  of  the  assessments  in  amount,  and.  to  have  it 
adjudged  that  the  assessments  upon  two  of  the  lots  are  invalid. 
The  complaint  alleges  that  the  plaintiff  owns  the  lots  in  ques- 
tion ;  that  the  assessments  exceeded  one-half  of  the  valuation 
of  several  of  the  lots,  as  made  by  the  assessors  or  tax  commis- 
sioners last  preceding  the  assessment,  and  that  two  of  the  lots 
were  not  valued  at  all  preceding  the  assessment. 

The  proceedings  to  extend  Madison  avenue  were  taken 
under  and  in  pursuance  of  a  special  act  of  the  legislature, 
chapter  560,  Laws  of  1869,  amended  by  chapter  220,  Laws  of 
1872.  These  acts  applied  to  the  proceeding  for  the  extension 
of  Madison  avenue,  all  acts  in  force  at  the  time  of  the  passage 
of  the  principal  act,  relating  to  the  opening  of  streets  and 
avenues  in  the  city  of  New  York. 

The  comprehensive  act,  chapter  86  of  the  Laws  of  1813, 
regulating  proceedings  for  opening  streets,  is  thus  made  appli- 
cable to  the  proceedings  for  the  extension  of  Madison  avenue. 
That  statute  has  frequently  been  made  the  subject  of  adjudi- 
cation in  the  court  of  appeals.  The  proceedings  of  the  com- 
missioners are  held  to  be  judicial  in  their  character,  subject 
to  review  and  correction  in  the  supreme  court,  and  in  the  end 
become  a  part  of  its  judgment  (The  Mayor,  &c.,  of  New 
York  agt.  Erben,  38  _ZV.  Y.,  311).  The  act  expressly  states 
that  the  report,  when  confirmed,  "  shall  be  final  and  conclu- 
sive as  well  upon  the  mayor,  aldermen  and  commonalty,  as 
upon  the  owners,  lessees,  persons  and  parties  interested  therein, 
and  entitled  unto  the  lands,  '  *  *  *  and  also,  upon  all 
other  persons  whomsoever  "  (Sec.  178,  chap.  86,  2  R.  Z.,  1813). 
In  the  Matter  of  Commissioners  of  Central  Park  (50  N.  Y., 
49S),  per  ALLEN,  J.,  in  speaking  of  the  effect  of  the  order  of 
confirmation  of  the  report  of  the  commissioners  by  the  supreme 
court,  it  is  said  that  the  order  "  cannot  be  reviewed  upon  any 
suggestion  of  irregularity,  mistake  or  error,  either  of  law  or 
fact." 

In  the  Matter  of  Arnold  (50  N.  Y.,  26),  it  is  said  that  by 
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confirmation  by  the  court,  the  proceedings  became  the  judg- 
ment of  the  supreme  court,  conclusive  in  its  character.  Dolan 
agt.  The  Mayor,  &c.  (62  N.  Y.,  472),  holds  "  that  proceedings 
for  such  assessments  are  conducted  before  the  court,  and  its 
confirmation  of  the  report  of  the  commissioner  is  a  judgment 
pronounced  upon  a  full  hearing  of  the  parties,  and  conclusive 
in  its  character,  as  to  all  questions  litigated,  or  which  might 
have  been  litigated,  in  the  proceedings." 

It  is,  however,  claimed  by  the  learned  counsel  for  the  plain- 
tiff that  the  limitation  created  by  section  7,  chapter  326,  Laws 
of  1840,  applies  to  proceedings  for  opening  and  extending 
streets,  and  that  as  to  two  of  the  lots  which  had  not  been 
valued  by  the  assessors  or  tax  commissioner  the  commissioners 
had  no  power  to  assess  them  to  any  amount,  and  as  to  the 
other  lots  they  could  not  be  assessed  beyond  half  their  value 
as  valued  by  the  assessors.  It  is  contended  by  the  learned 
counsel  to  the  corporation  that  the  act  of  1840  does  not  apply 
to  proceedings  for  opening  streets,  but  that  it  is  limited  to 
proceedings  instituted  for  grading  and  paving  streets  and 
kindred  local  improvements.  I  do  not  consider  it  important 
to  decide  absolutely  whether  or  not  the  act  of  1840  applies  to 
assessments  of  the  expense  of  extending  Madison  avenue 
among  the  owners  of  land  benefited  by  that  improvement. 
Assuming,  however,  that  it  does,  the  answer  to  the  objection 
of  want  of  jurisdiction  to  assess  the  lots  of  the  plaintiff  is,  that 
these  lots  were  within  the  limits  fixed  by  law,  rendering  the 
property  of  adjacent  owners  liable  to  be  assessed  for  benefits. 
The  proceedings  of  the  commissioners,  duly  and  legally  initi- 
ated, were  a  notice  to  all  persons  owning  property  within  the 
prescribed  territorial  limits.  For  a  portion  of  these  expenses 
the  lots  in  question,  located  within  the  prescribed  limits,  were 
'liable  to  be  assessed  for  benefits. 

If  there  was  any  error  or  mistake  made  by  the  commission- 
ers with  respect  to  the  amounts  imposed  upon  the  plaintiff's 
lots,  or  if  for  any  special  cause  they  were  not  liable  to  be 
assessed,  it  was  their  duty  to  appear  in  the  proceeding  and 
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interpose  the  objections  so  that  the  error  might  be  corrected 
in  season  and  the  rights  of  all  protected. 

I  do  not  think  that  a  person  owning  land  within  the  limits 
liable  to  be  assessed  who  has  allowed  the  confirmation  of  the 
report  to  be  made  without  objection  should,  after  the  lapse  of 
years  and  when  it  is  too  late  to  make  any  readjustment  of  the 
expense,  be  allowed  by  action  to  question  it.  There  was  a 
fitting  time  for  his  intervention  before  the  judgment  of  the 
court  rendered  the  proceedings  of  the  commissioners  final  and 
conclusive.  To  give  favor  to  such  action  would,  in  effect, 
nullify  the  provisions  of  the  act  of  1813,  by  virtue  of  which 
the  judgment  is  conclusive  as  to  all  questions  litigated,  or 
which  might  have  been  litigated,  in  the  proceedings.  The 
report  of  the  commissioners  was  confirmed  on  the  8th  day  of 
March,  1873.  .  There  is  no  allegation  in  the  complaint  of  any 
surprise,  fraud  or  want  of  knowledge  of  the  proceeding  while 
pending.  The  case  of  In  re  the  Petition  of  Second  Avenue 
Methodist  Episcopal  Church,  and  In  the  Matter  of  the  Peti- 
tion of  Henry  A.  Grain,  the  opinions  in  which,  in  manuscript, 
have  been  handed  up,  are  relied  upon  by  the  plaintiffs 
counsel  in  opposition  to  the  demurrer.  But  those  decisions 
were  not  in  respect  to  proceedings  for  street  openings,  and 
the  same  effect  is  not  given  by  the  statutes  to  the  report  of 
the  commissioners  or  assessors  in  case  of  improvements  of  the 
nature  of  those  embraced  in  these  actions  as  prevails  with 
respect  to  street  opening  proceedings.  Those  proceedings  do 
not  end  in  a  judgment  of  the  court.  The  case  of  Dolan  agt. 
The  Mayor,  &c.  (supra),  holds  that  the  judgment  rendered 
upon  the  report  of  the  commissioners  can  be  questioned  for 
fraud  or  other  circumstances,  such  as  would  authorize  an  action 
to  set  aside  an  ordinary  judgment.  In  Dobson  agt.  Pearce 
(2  Kern.,  165)  it  is  said  that  "  any  fact  which  clearly  proves 
it  to  be  against  conscience  to  execute  a  judgment,  and  of 
which  the  injured  party  could  not  avail  himself  at  law  but 
has  been  prevented  by  fraud  or  accident,  unmixed  with  any 
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fanlt  or  negligence  in  himself  or  his  agent,  will  justify  an 
interference  by  a  court  of  equity. 

None  of  these  elements  exist  in  this  case.  The  question  of 
jurisdiction  of  the  commissioners,  and  the  court  which  con- 
firmed their  report,  may  be  inquired  into  (The  Chemung  Canal 
Bank  agt.  Judson,  4  Seld.,  255-259).  But  there  can  be  no 
question  of  the  power  of  the  commissioners  over  the  proceed- 
ings, nor  of  the  court  to  confirm  and  enforce  it.  There  was 
no  total  want  of  jurisdiction,  and  when  a  court  has  jurisdic- 
tion it  has  a  right  to  decide  every  question  which  occurs  in 
the  cause. 

The  very  question  raised  here,  and  about  which  there  is  a 
real  contention  as  to  whether  or  not  the  provisions  of  the  act 
of  1840  applied,  and  relieved  the  plaintiff  in  whole  or  in  part, 
might  well  have  been  disposed  of  by  the  supreme  court ;  and 
I  think  it  was  the  policy  of  the  statutes  referred  to  that  this 
question,  as  all  others  affecting  persons  and  interests,  brought 
into  the  proceeding  by  the  commissioners'  report,  should  have 
been  presented  and  disposed  of  before  the  proceeding  was 
finally  closed,  so  that  if  any  error  had  been  committed  there 
could  have  been  a  readjustment  that  justice  might  be  done  to 
all,  and  loss  to  the  defendant  and  others  prevented ;  and  it 
may  reasonably  be  presumed  in  favor  of  the  judgment  that 
"whatever  could  well  be  urged  against  it  was  seasonably  urged. 
Interest  reipublicae  ut  sit  finis  litium. 

I  think  the  demurrer  is  well  interposed,  and  that  there 
should  be  judgment  for  the  defendant  thereon. 
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Creditor's  action  can  only  be  sustained  after  having  exhausted  all  legal  reme- 
dies —  service  by  publication  —  wJien  allowed. 

A  court  of  equity  does  not  intervene  to  enforce  the  payment  of  debts.  It 
is  only  after  the  creditor  has  exhausted  all  the  means  in  his  power  at 
law  that  he  is  entitled  to  the  aid  of  a  court  of  equity  to  discover  and 
apply  the  debtor's  property  to  satisfy  his  claims. 

A  creditor  at  large  has  no  status  in  a  court  of  equity,  and  the  right  of  a 
judgment  creditor  depends  upon  the  fact  of  his  having  exhausted  his 
legal  remedies. 

An  allegation  in  the  complaint  that  the  plaintiffs  had  been  unable  to  effect 
service  of  a  summons  upon  Waring,  sr. ,  and  that  he  was  keeping  him- 
self concealed  out  of  the  state  to  avoid  service  of  summons,  fails  to 
show  that  he  was,  at  the  time  of  the  commencement  of  this  action,  a 
non-resident  of  this  state,  having  no  property  within  this  state,  and 
therefore  under  the  Code  and  the  rules  of  the  court,  not  liable  to  be 
served  by  publication  or  by  substituted  service. 

Such  an  allegation  brings  the  defendant  within  the  second  subdivision  of 
section  135  of  the  Code  of  Procedure,  which  provides  for  service  by 
publication. 

Special  Term,  February,  1878. 

EDMUND  WARING  and  wife  had  separated,  the  wife  living  in 
a  house  belonging  to  her  husband,  the  husband  living  else- 
where. The  Messrs.  Sloan  sold  carpets  to  Mrs.  Waring  and 
sent  a  bill  therefor  to  Mr.  Edmund  Waring.  The  Sloans 
made  inquiry  elsewhere  as  to  Waring's  responsibility,  but 
made  no  inquiry  of  Waring.  Waring  denied  that  he  was 
liable  for  the  purchase,  and  subsequent  to  this  sale  of  carpets 
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to  Mrs.  Waring,  Mr.  Waring  conveyed  several  houses  and  lots 
to  his  son,  William  E.  Waring.  The  Messrs.  Sloan  brought 
suit  against  Waring  and  his  son,  setting  forth  the  sale  and 
delivery  of  the  carpets,  alleging  that  they  had  been  unable  to 
effect  service  of  a  summons  upon  Waring,  Sen.,  and  that  he* 
was  keeping  himself  concealed  out  of  the  state  to  avoid  ser- 
vice of  summons,  and  prayed  to  have  judgment  for  the 
amount  of  goods  sold,  and  that  the  conveyance  to  Waring,  jr., 
be  set  aside  as  fraudulent  as  to  creditors.  On  the  trial  the 
plaintiffs  having  opened  their  case,  defendant's  counsel  moved 
to  dismiss  the  complaint  as  to  both  Waring,  junior  and  senior ; 
as  to  Waring,  jr.,  as  not  stating  facts  sufficient  to  constitute 
a  cause  of  action,  and  as  to  Waring,  sr.,  as  not  being  within 
equity  jurisdiction. 

Edmund  Coffin,  Jr.,  for  plaintiffs. 
Henry  If.  Anderson,  for  defendants. 

LAWRENCE,  J.  —  The  motion  to  dismiss  the  complaint  in 
this  action,  as  against  William  E.  Waring  and  wife,  must  be 
granted.  The  plaintiffs  are  only  creditors  at  large  of  the 
defendant  Edmund  Waring,  conceding  their  allegations  in 
respect  to  his  alleged  indebtedness  to  them  to  be  true. 

Nothing  is  better  settled  in  this  state  than  that  a  court  of 
equity  does  not  intervene  to  enforce  the  payment  of  debts, 
and  that  it  is  only  after  the  creditor  has  exhausted  all  the 
means  in  his  power,  at  law,  that  he  is  entitled  to  the  aid  of  a 
court  of  equity  to  discover  and  apply  the  debtor's  property  to 
satisfy  his  claims.  In  the  case  of  Dunlevy  agt.  Tallmadge  (32 
N.  Y.,  457)  the  court  held  that  a  creditor  at  large  has  no 
status  in  equity,  and  that  the  right  of  a  judgment  creditor  to 
relief  depends  upon  the  fact  of  his  having  exhausted  his  legal 
remedies  without  avail. 

Judge  WEIGHT,  in  delivering  the  opinion  of  the  court  says  : 
"  An  execution  must  have  issued  on  the  judgment,  and  been 
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returned  unsatisfied.  This  is  essential  to  the  jurisdiction  of 
the  court,  though  there  can  be  nothing  that  can  be  reached 
by  execution  at  law." 

The  case  of  McCartney  agt.  Bostwick  (32  N.  Y,  57),  upon 
which  the  plaintiff's  counsel  relies,  is  not  in  point,  and  the 
distinction  between  that  case  and  the  present  is  very  clearly 
shown  by  judge  PORTER,  in  his  opinion  in  the  former  case. 
After  stating  the  power  of  the  court  of  chancery  to  grant  relief 
in  cases  of  fraud  by  enforcing  the  rights  springing  from 
mere  trusts,  whether  created  by  will,  by  deed  or  by  operation 
of  law,  the  learned  judge  proceeds  to  state  that  "  the  right  of 
the  party  who  invokes  the  exercise  of  this  anterior  and  general 
jurisdiction,  depends  on  his  establishing  the  relation  of  trustee 
and  cestui  que  trust.  The  right  of  the  judgment  creditor  to 
the  ancillary  aid  of  a  court  of  equity  depends  on  his  compli- 
ance with  the  statutory  condition  which  requires  him  first  to 
exhaust  his  legal  remedy.  In  one  case  the  party  has  no 
remedy  at  law,  in  the  other  he  has  none  in  equity  until  his 
remedies  at  law  are  exhausted." 

Chief  justice  CHURCH,  in  the  case  of  The  Ocean  National 
Bank  agt.  Olcott  (46  N.  Y,  20),  in  commenting  upon  the 
case  of  McCartney  agt.  Bostwick,  after  stating  that  in  that 
case  the  "plaintiff  had  prosecuted  the  defendant  to  judgment 
and  execution  in  Minnesota,  where  he  resided,  and  then  com- 
menced an  action  in  this  state  to  reach  property  which  had  been 
paid  for  by  the  debtor  and  transferred  to  his  wife,  proceeds  to 
say  :  "  I  infer  from  the  opinions  that  the  court  declined  to  decide 
whether,  in  such  a  case,  it  was  necessary  to  exhaust  the  legal 
remedies.  At  all  events,  such  is  the  most  favorable  construction 
of  the  case  for  the  plaintiff.  Again  he  says  :  "The  case  was 
decided  upon  the  ground  that  the  plaintiffs  had  exhausted  all 
available  legal  remedies  and  that  the  court  would  entertain 
jurisdiction  by  virtue  of  its  inherent  equitable  powers."  The 
case  of  McCartney  agt.  Bostwick,  therefore,  instead  of  dis- 
turbing^ the  general  rule  which  is  laid  down  in  Dunlevy  agt. 
Tallinadge  (32  N.  Y,  461),  and  in  the  numerous  cases  which 
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that  case  followed  (see  cases  cited  at  pp.  460  and  461)  is, 
according  to  the  construction  placed  upon  it  by  the  learned 
chief  justice,  entirely  in  harmony  with  that  rule.  Nor  do  I 
think  that  the  plaintiffs  show  that  Edmund  Waring  was,  at 
the  time  this  action  was  commenced,  a  non-resident  of  this 
state,  having  no  property  within  this  state,  and  therefore, 
under  the  Code  and  the  rules  of  the  court,  not  liable  to  be 
served  by  publication  or  by  a  substituted  service.  Section 
135  of  the  Code  of  Procedure,  which  was  in  force  at  the  time 
this  action  was  commenced,  provides  "  that  where  the  defend- 
ant, being  a  resident  of  this  state,  has  departed  therefrom  with 
intent  to  defraud  his  creditors  or  to  avoid  the  service  of  a 
summons,  or  keeps  himself  concealed  therein  with  like  intent," 
he  may  be  served  by  publication.  The  allegation  in  the  corn- 
plaint  appears  to  me  to  bring  the  defendant  Waring  within 
this  subdivision  of  section  135.  It  amounts,  in  substance,  to 
an  averment  that  Waring  departed  from  this  state,  and  con- 
cealed himself  without  the  state,  for  the  purpose  of  avoiding 
the  service  of  a  summons  or  other  process.  If  I  am  right  in 
this  construction  of  the  complaint  the  argument  of  the  plain- 
tiff's counsel,  based  upon  the  theory  that  the  defendant  has  so 
acted  that  no  judgment  at  law  could  be  recovered  against  him, 
and  that,  therefore,  the  general  equitable  rale  before  adverted 
.  to  should  not  be  applied  to  this  case,  entirely  fails.  The  action 
cannot,  therefore,  be  sustained  so  far  as  it  is  to  be  regarded  as 
an  equitable  suit  to  set  aside  the  conveyances  made  by  Edmund 
to  William  E.  Waring,  and  as  to  the  latter  defendant  and  his 
wife  the  complaint  must  be  dismissed.  I  do  not  see,  however, 
how  I  can  dismiss  the  complaint  as  against  Edmund  Waring. 
It  certainly  states  a  good  cause  of  action  against  him  for  goods 
sold  and  delivered. 

This  motion  amounts  to  a  demurrer  on  the  ground  that  facts 
sufficient  to  constitute  a  cause  of  action  are  not  stated  in  the 
'complaint,  and  the  rule  in  determining  such  cases  is  that  if  all 
the  facts  set  forth  constitute  any  right  to  relief  the  demurrer 
must  be  overruled.  The  cause,  however,  should  not  be  tried 
VOL.  LV  9 
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at  special  term,  it  belongs  to  the  circuit.  The  complaint  is, 
therefore,  dismissed  as  to  William  E.  Waring  and  wife,  but 
the  motion  as  to  Edmund  Waring  is  denied,  and  the  issue 
raised  by  the  pleadings  as  to  his  indebtedness  to  the  plaintiffs 
is  directed  to  be  tried  at  the  circuit.  William  E.  Waring  and 
wife  are  entitled  to  their  costs. 
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SUPKEME  COUKT. 
IN  THE  MATTER  OF  THE  PETITION  OF  PHILIP  J.  JETTER. 

Coats  in  proceedings  to  vacate  assessments, 

Proceedings  to  vacate  assessments  are  not  special  proceedings,  within  the 
purview  of  chapter  270  of  the  Laws  of  1854,  for  the  purpose  of  allow- 
ing costs. 

It  seems  that  the  allowance  of  costs  in  proceedings  of  this  character  is 
contrary  to  the  established  practice  of  the  judges  of  this  district;  and, 
although  the  court  felt  compelled,  under  the  circumstances  of  this  case, 
to  allow  certain  costs  and  disbursements,  it  is  not  to  be  regarded  as  a 
precedent  in  reference  to  costs  to  any  amount  whatever. 

General  Term,  first  Department,  March,  1878. 

APPEAL  from  order  denying  motion  to  vacate  judgment  for 
costs  and  to  retax  costs. 

In  June,  1875,  the  petitioner  brought  a  proceeding,  under 
chapter  338  of  the  Laws  of  1858,  to  vacate  an  assessment  for 
paving  Spring  street,  from  Broadway  to  West  street,  alleging 
that  the  resolution  and  ordinance  of  the  common  council 
authorizing  the  improvement  were  not  published  prior  to  their 
adoption,  as  required  by  the  charter  of  1857,  and  that  a  pre- 
vious assessment  for  paving  the  same  street  had  been  laid  upon 
petitioner's  property,  which  was  duly  paid. 

The  matter  was  referred  to  a  referee  to  take  proof.  Upon 
the  proofs,  as  reported  by  the  referee,  an  order  was  granted 
December  22,  1875,  vacating  the  assessment,  with  costs  and 
disbursements ;  the  amount  of  the  assessment  vacated  was 
sixty-three  dollars  and  forty-five  cents. 

The  order  was  served  on  the  counsel  to  the  corporation 
July  19, 1876,  and  was  certified  to  the  comptroller  September 
19,  1876,  as  proper  to  be  carried  out.  On  the  21st  of  Sep- 
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tember  1876,  the  petitioner's  attorney  served  a  bill  of  costs, 
with  notice  of  taxation  for  the  twenty-third,  which  was  taxed 
on  the  27th  September,  1876,  at  the  sum  of  ninety -two  dollars 
and  fifty-one  cents  ($92.51). 

Counsel  to  the  corporation  objected  to  the  following  items 
of  costs  and  disbursements,  viz. : 

Costs  for  trial  issue  of  fact $30  00 

Costs  for  proceedings  before  notice  of  trial 15  00 

Costs  for  proceedings  after  notice  and  before  trial. .  15  00 

Eeferee'sfees..  25  00 


All  of  which  were,  notwithstanding  the  objections,  allowed 
by  the  clerk,  and  counsel  to  the  corporation  duly  excepted. 

On  the  16th  of  October,  1876,  the  petitioner's  attorney 
entered  judgment  against  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York  for  the  amount  of  the  costs 
and  disbursements  taxed  by  the  clerk. 

The  following  are  the  costs  and  disbursements  as  taxed  : 

PETITIONER'S  BILL  OF  COSTS. 

Exc.  By  statute  trial  of  issue  of  fact $30  00 

Exc.  Proceedings  before  notice  of  trial 15  00 

Exc.  Proceedings  after  and  before  trial 15  00 

DISBURSEMENTS. 

Entering  order  of  reference $0  32 

Witness'  fees,  asst.  list 3  00 

"Witness'  fees,  Kirby  record 1  50 

Entering  order  vacating  asst 25 

Two  certified  copies 50 

Entering  judgment -1  00 

Execution 69 

Satisfaction-piece 25 

Exc.  Keferee's  fees. .  .    , 25  00 

32  51 

$92  51 
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Adjusted  on  appearance  at  ninety-two  dollars  and  fifty-one 
cents. 

Wm.  G.  Whitney,  counsel  to  corporation.  J.  A.  Beall,  of 
counsel. 

I.  The  judgment  entered  for  the  costs  is  absolutely  without 
warrant  in  law  or  practice  and  should  be  set  aside.  The  whole 
power  of  the  court  in  these  matters  is  derived  from  the  statute 
of  1858  and  the  several  amendments  thereto.  Nowhere  is 
there  an  intimation  of  the  right  to  enter  a  judgment  for  any 
purpose.  The  word  "  judgment "  occurs  but  once,  i.  e.,  in 
section  3,  chapter  338,  of  the  Laws  of  1858,  and  it  is  evident, 
from  the  context,  that  it  is  there  used  in  the  sense  of  "  deci- 
sion "  or  "  determination  "  and  not  in  its  technical  sense.  The 
matter  comes  into  court  in  the  form  of  a  proceeding  in  rem. 
without  a  party  defendant,  and  if  the  petition  is  granted  the 
order,  which  is  the  conclusion  or  result  of  the  motion,  is  not 
addressed  to  the  mayor,  aldermen  and  commonalty  of  the  city 
of  New  York  and  does  not  impose  any  duty  upon  the  corpora- 
tion, but  is  addressed  to  certain  officers  of  the  city,  the  col- 
lector of  assessments  and  comptroller,  directing  them  to  cancel 
the  assessment.  This  is  the  substance  of  the  order,  yet  the 
clerk,  without  any  provision  to  that  effect  in  the  order,  at  the 
mere  request  of  the  petitioner's  attorney,  entered  a  judgment 
as  if  in  an  action  against  the  city.  Not  only  is  the  judgment 
entered  without  warrant  of  law  but  in  the  face  of  an  express 
prohibition.  "  No  costs,  fees,  disbursements  or  allowance  shall 
be  recovered  or  inserted  in  any  judgment  against  municipal 
corporations  unless  the  claim,  upon  which  such  judgment  is 
founded,  shall  have  been  presented  for  payment  to  the  chief 
fiscal  officer  of  said  corporation  before  the  commencement  of 
an  action  thereon  "  (Sec.  2,  chap.  262,  Laws  of  1859,  p.  570). 
In  this  case  as  in  all  cases  of  the  same  character  no  claim  or 
demand  was  made  upon  the  chief  fiscal  officer  of  the  city  of 
New  York,  but  the  county  clerk  gives  judgment  against  the 
city  for  costs  and  disbursements. 


70  NEW  YORK  PRACTICE  REPORTS. 

Matter  of  Jetter. 

II.  There  is  here  no  question  of  laches.     The  city  moved 
to  vacate  promptly  upon  notice  of  the  entry  of  judgment. 
No  notice  was  given  by  petitioner's  attorney  until  the  7th  of 
November,  1877,  and  the  motion  to  vacate  was  noticed  on  the 
twenty-first,  just  fourteen  days  after. 

III.  There  is  no  authority  in  law  for  the  allowance  of  costs 
against  the  city  in  proceedings  to  vacate  assessments.     The 
right  to  costs  is  created  by  statute  and  wholly  depends  upon 
it  (Parsons  on  Costs,  p.  1 ;  Waifs  Practice,  vol.  3,  453,  et 
seq.}.     It  is  not  claimed  that  the  right  to  costs  in  these  matters 
is  given  by  the  Code  but  by  act  of  1854  (chap.  270),  being  the 
statute  which  authorizes  appeals  in  special  proceedings  and 
which  provides,  at  section  3,  "  In  special  proceedings  and  on 
appeals  therefrom  costs  may  be  allowed  in  the  discretion  of 
the  court,  and  when  allowed  shall  be  at  the  rate  allowed  for 
similar  services  in  civil  actions  "  (Laws  of  1854,  p.  593).    And 
it  is  claimed  that  proceedings  to  vacate  assessments  are  spe- 
cial proceedings  within  the  meaning  of  the  statute ;  that  they 
are  proceedings  special  and  peculiar  in  their  character,  and  as 
such,  for  some  purposes  within  the  description  of  special  pro- 
ceedings contained  in  the  second  and  third  sections  of  the 
Code,  may  be  admitted  as  not  material  to  the  determination 
of  this,  but  it  is  a  question  by  no  means  free  from  doubt.     It 
certainly  has  not  been  held  that  they  are  special  proceedings 
for  all  purposes  within  the  meaning  of  the  act  of  1854,  and 
they  should  not  be  held  to  be  such  for  the  purpose  of  allowing 
costs.    In  the  first  place  costs  being  the  creature  of  the  statutes, 
and  the  right  to  them  existing  only  by  express  enactment,  all 
statutes  allowing  them  should  be  strictly  construed  and  so  as 
to  extend  only  to  such  cases  as  were  clearly  intended  by  the 
legislature.     The  statute  of  1854  was  passed  four  years  before 
proceedings  to  vacate  assessments  upon  petition  were  known ; 
they  were  first  authorized  by  chapter  338  of  the  Laws  of  1858. 
They  were  not  the  substitute  for,  and  did  not  take  the  place  of, 
any  other  proceeding  or  remedy,  and  they  were  not  among 
the  special  proceedings  intended  to  be  affected  by  that  act. 
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The  special  proceedings  to  which  the  act  was  meant  to  apply 
were  well  known ;  they  are  all  to  be  found  in  Crary  and  other 
works  upon  practice.  In  all  the  '*  special  proceedings  "  then 
known  there  were  two  parties  before  the  court,  or  if  not  two 
parties  one  party  and  an  estate  or  fund  upon  which  costs  could 
be  imposed.  In  these  proceedings  to  vacate  assessments  there 
is  but  one  party,  the  petitioner;  the  mayor,  aldermen  and 
commonalty  are  not  made  parties.  There  is  no  provision  for 
the  service  of  process  or  notice  upon  them.  The  only  notice 
required  to  be  given  to  any  one  is  to  the  counsel  to  the  cor- 
poration. It  is  not  to  the  mayor,  &c.,  by  service  upon  the 
counsel  to  the  corporation,  but  simply  that  a  party  aggrieved 
may  apply  by  petition  upon  notice  to  the  counsel  to  the  cor- 
poration, and  he  represents  Jthe  general  public,  the  tax-payers 
who  will  be  called  upon  to  pay  the  amount  of  the  assessment 
which  may  be  vacated  by  the  court  rather  than  the  corpora- 
tion, and  it  could  not  have  been  intended  to  charge  with  the 
costs  of  a  proceeding  one  who  was  not  made  a  party  to  it  and 
was  not  brought  into  court. 

IV.  If  any  costs  can  be  allowed  in  these  proceedings  they 
are  motion  costs  merely.  It  is  claimed  by  the  petitioner  that 
the  proceedings  upon  a  petition  to  vacate  an  assessment  are 
analogous  to  the  proceedings  in  an  action,  and  that  costs  should 
be  allowed  as  in  an  action.  In  this  view  the  clerk  and  the 
learned  judge  at  the  special  term  agreed,  and  accordingly  costs 
were  allowed  for  proceedings  before  notice  of  trial,  for  pro- 
ceedings after  notice  and  before  trial,  and  for  the  trial  of  an 
issue  of  fact.  The  first  and  most  obvious  answer  to  this  view 
of  the  subject  is  that  no  proceedings  at  all  analogous  to  those 
had  in  an  action  occur  in  a  proceeding  of  this  character.  It 
is  commenced  by  the  service  of  a  petition,  which  is  usually 
accompanied  by  a  notice  of  eight  days,  that  the  petitioner  will 
apply  at  a  special  term  at  chambers  for  the  relief  demanded 
in  the  petition.  The  matter  is  heard  in  a  summary  manner 
at  the  special  term  held  for  the  hearing  of  motions,  and  upon 
ex  parte  proofs  or  proofs  which  have  been  taken  de  bene. 
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There  are  no  proceedings  before  notice  of  trial,  and  none  after 
notice  and  before  trial  in  the  sense  in  which  those  terms  are 
used  in  the  Code.  No  answer,  demurrer  or  reply,  and  no 
trial  unless  the  hearing  of  every  motion  is  a  trial.  For  every 
purpose,  except  that  of  the  allowance  of  costs,  it  is  treated 
simply  as  a  motion.  The  decision  of  the  court  is  expressed 
in  the  form  of  an  order  not  of  a  judgment,  and  an  appeal 
from  such  decision  is  heard  as  a  non-enumerated  motion  or  an 
appeal  from  an  order.  The  only  particular  in  which  these 
proceedings  differ  from  ordinary  motions  in  civil  actions  is 
that  in  the  latter  an  interlocutory  question  is  disposed  of  on 
motion  and  in  the  former  the  whole  matter  is  determined,  but 
the  proceedings  and  the  services  (for  which  the  act  of  1854 
says  costs  are  to  be  allowed)  are  precisely  the  same  as  upon 
ordinary  motions.  The  amount  of  motion  costs  is  fixed  by 
section  315  of  the  Code,  and  the  same  amount  has  been 
adopted  by  the  courts  as  the  measure  of  allowance  upon 
appeals  from  orders;  and  no  other  or  greater  sum  was 
intended  to  be  allowed  by  the  order  of  vacation. 

Y.  Even  if  the  allowance  of  costs  in  these  proceedings  is  in 
the  discretion  of  the  court  public  policy  requires  that  they 
be  refused.  The  general  term  has  the  power  to  review  the 
action  of  the  special  term  in  allowing  costs.  In  The  People 
agt.  New  York  Central  Railroad  Company,  DENIO,  Ch.  J., 
said :  "An  order  which  peremptorily  and  finally  charges  a 
party  with  the  payment  of  a  sum  of  money,  great  or  small, 
which  he  ought  not  to  pay,  or  with  a  greater  amount  than  he 
ought  to  pay,  affects  his  rights,  not  in  a  matter  of  form  but  in 
substance "  (29  N.  Y.,  422).  In  that  case  it  was  held  that 
the  decision  of  the  judge  at  special  term  granting  an  extra 
allowance  was  reviewable  by  the  general  term.  Where  the 
matter  is  in  the  discretion  of  the  court  the  discretion  of  the 
entire  court,  as  declared  by  the  general  term,  is  intended 
(Matter  of  Duff,  10  All.  {_N.  £],  416). 
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E.  0.  Andrews,  for  respondent. 

1.  A  proceeding  to  vacate  an  assessment  under  the  special 
act  of  1858  (chap.  338,  Laws  of  1858)  is  a  special  proceeding 
(In  re  Bohm,  4  Hun,  558 ;  In  re  Moore,  67  N.  Y.,  555). 
Judge  DANIELS,  who  wrote  the  opinion  in  Bohm's  case,  in  dis- 
tinguishing cases  of  this  nature  from  an  action,  says  :  "  What 
the  law  provided  for  was,  therefore,  a  "  special  proceeding, 
as  distinguished  from  an  action."  A  proceeding  under  chap- 
ter 86  of  the  Laws  of  1813,  to  determine  what  compen- 
sation shall  be  made  as  damages  for  lands  taken  as  streets 
in  New  York  city  is  a  special  proceeding  (Matter  of  Canal 
and  Walker  Streets,  12  N.  Y.,  406 ;  King  agt.  The  Mayor, 
&c.,  36  id.,  182).  A  proceeding  taken  under  the  general 
railroad  act  (chap.  140,  Laws  of  1850)  for  the  appointment 
of  commissioners  to  appraise  the  value  of  land  taken  for  rail- 
road purposes  is  a  special  proceeding  (N.  Y.  Central  R.  R.  Co. 
agt.  Marvin,  11  N.Y.,  277  ;  see  4  Keyes,  59,  overruling  Mat- 
ter of  Dodd,  27  N.  Y.,  629  ;  Rensselaer  and  Saratoga  R.  R. 
Co.  agt.  Davis,  55  id.,  145).  Costs  were  allowed  in  the  last- 
named  case,  and  the  clerk  taxed  full  costs  as  in  an  action.  On 
appeal  the  clerk's  decision  was  affirmed.  Our  case  is  precisely 
like  this  one.  The  proceedings  taken  in  all  the  above  cases  were 
authorized  by  special  laws ;  and  it  must  follow  that  proceed- 
ings taken  to  vacate  an  assessment  under  the  special  act  of 
1858  is  a  special  proceeding  also.  Prior  to  the  amendment 
of  the  Code  in  1866,  no  appeal  could  lie  to  the  general  term 
of  the  supreme  court,  nor  to  the  court  of  appeals.  By  the 
act  of  1866  (sec.  11,  subdivision  3  of  Code)  appeals  from 
final  orders  in  a  special  proceeding  were  allowed  to  be  heard 
at  general  term,  and  apparently  in  the  court  of  appeals,  for 
by  the  amendment  of- the  Code  in  1869  (sec.  11,  subdivision  3) 
appeals  to  the  court  of  appeals  under  chapter  383  of  the  Laws 
of  1858  -were  expressly  prohibited.  Thus,  proceedings  under 
the  act  of  1858  must  of  necessity  be  "  special  proceedings," 
or  no  appeal  would  lie  either  to  the  general  term  or  to  the 
court  of  appeals. 

VOL.  LV  10 
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II.  Proceedings  under  the  act  of  1858  being  "  special  pro- 
ceedings," we  are  entitled  to  full  costs  and  disbursements,  if 
such  are  allowed  in  the  order.     By  section  3,  chapter  270, 
Laws  of  1854,  it  is  enacted : 

"  §  3.  In  special  proceedings,  and  on  appeals  therefrom, 
costs  may  be  allowed  in  the  discretion  of  the  court ;  and  when 
allowed  shall  be  at  the  rate  allowed  for  similar  services  in 
civil  actions." 

When,  therefore,  costs  and  disbursements  were  allowed  by 
the  judge,  in  his  discretion,  at  special  term,  we  are  entitled  to 
costs  to  the  amount  that  would  be  allowed  for  similar  services 
in  a  civil  action.  The  amount  that  would  be  allowed  in  an 
action  has  been  allowed  to  us,  and  no  more.  It  was  no  wish 
of  the  petitioner  or  his  attorney  that  a  referee  was  appointed 
by  the  court  to  take  proof,  but  the  contrary ;  and  it  would  be 
a  great  hardship  on  the  petitioner  —  who,  in  this  case,  was 
the  successful  party  —  to  have  to  pay  out  of  his  own  pocket 
the  referee's  fees  and  other  disbursements. 

III.  The  appellants  have  been  guilty  of  laches.     The  clerk 
taxed  the  costs  on  September  27,  1876  ;  judgment  was  entered 
on  October  16,  1876 ;  and  the  motion  made  to  ret-ax  the  costs 
on  November  21,  1877,  more  than  one  year  thereafter.     A 
motion  to  readjust  costs  should  be  made  promptly  at  the  first 
special  term  held  for  non-enumerated  motions,  or  some  reason- 
able excuse  must  be  shown  for  the  delay  (Pen field  agt.  James, 
4  Hun,  69  ;  Collomb  agt.  Caldwell,  5  How.,  336  ;  Dresser  &$,. 

Wickes,  2  Abb.,  460 ;  People  ex  rel.  Lumber  agt.  Lewis,  28 
How.  470).  It  is  begging  the  question  to  argue  that,  as  the 
notice  of  entry  of  judgment  was  not  given  until  a  year  after 
the  entry  of  judgment,  that  the  appellants  have  not  been 
guilty  of  laches.  The  notice  of  entry  of  judgment  limits  the 
time  to  appeal  from  the  judgment  only,  and  not  from  the 
clerk's  taxation  of  costs.  No  objections  were  taken  to  the  dis- 
bursements, except  to  the  referee's  fee.  Thus  the  corporation 
counsel  admits  that  it  is  proper  to  enter  judgment  in  cases  of 
this  nature. 
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IY.  By  section  3,  chapter  270  of  Laws  of  1854,  "  costs 
may  be  allowed,  in  the  discretion  of  the  court,"  in  special 
proceedings.  In  this  case  the  court  has,  in  its  discretion, 
allowed  costs,  and  there  is  nothing  before  the  court  on  this 
appeal  to  show  the  grounds  of  such  discretion,  and  it  cannot, 
therefore,  be  passed  upon. 

BRADY,  J.  —  The  petitioner  applied  at  special  term  to  vacate 
an  assessment  for  paving  Spring  street,  from  Broadway  to 
West  street,  alleging  that  the  resolution  and  ordinance  of  the 
common  council  authorizing  the  improvement  were  not  pub- 
,  lished  prior  to  their  adoption,  as  required  by  chapter  1  of  the 
Laws  of  1857  ;  and  that  a  previous  assessment  for  paving  the 
same  street  had  been  laid  upon  the  petitioner's  property,  which 
was  duly  paid. 

A  reference  was  ordered  to  take  proof  of  the  facts ;  and, 
on  the  coming  in  of  the  referee's  report,  an  order  was  granted 
vacating  the  assessment  mentioned,  with  costs  and  disburse 
ments.  The  amount  of  the  assessment  vacated  was  sixty-three 
dollars  and  forty-five  cents. 

The  petitioner  proceeded  to  tax  his  costs  and  disbursements, 
which  consisted  of  the  following  items,  amongst  others : 
Costs  of  trial  of  issue  of  fact,  thirty  dollars ;  proceedings 
before  notice  of  trial,  fifteen  dollars ;  costs  for  proceedings 
after  notice,  <  and  before  trial,  fifteen  dollars;  referee's  fees, 
twenty-five  dollars ;  all  of  which  were  allowed,  notwithstand- 
ing the  objections  of  the  counsel  to  the  corporation. 

It  is  claimed  that  the  application  of  the  petitioner  is  a 
special  proceeding  under  the  provisions  of  chapter  270  of 
the  Laws  of  1854,  the  third  section  of  which  declares  that  in 
special  proceedings,  and  on  appeals  therefrom,  costs  may  be 
allowed  in  the  discretion  of  the  court,  and  when  allowed  shall 
be  at  the  rates  allowed  for  similar  services  in  civil  actions. 
We  are  decidedly  of  the  opinion  that  this  is  not  a  special  pro- 
ceeding within  the  purview  of  that  statute. 

It  involves  no  issue  of  fact  to  be  determined  in  any  other 
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form  or  mode  than  upon  a  motion,  and,  under  provisions  of 
the  Code,  a  judge  sitting  at  special  term,  to  whom  the  motion 
is  presented,  may  make  a  reference  for  the  purpose  of  taking 
proof,  or  for  the  purpose  of  having  the  persons,  whose  affida- 
vits have  been  presented  to  him  for  consideration,  examined 
orally  in  regard  to  the  statements  there  made.  It  is  very 
clear,  therefore,  that  the  charge  of  thirty  dollars  for  trial  of 
issue  of  fact,  for  proceedings  before  notice  of  trial,  and  after 
notice  and  before  trial,  were  not  properly  allowed,  and  should 
have  been  stricken"  out  on  the  objection  of  the  corporation 
counsel.  A  discretion  having  been  exercised,  which  embraces 
the  other  items,  it  is  not  in  our  province  to  interfere  with  the  • 
allowance  secured  in  that  mode. 

We  regard  the  allowance  of  costs  in  proceedings  of  this 
character  as  contrary  to  the  established,  and  now  universal, 
practice  of  the  judges  of  this  district ;  and  while  we  feel 
compelled,  under  the  circumstances  of  this  case,  to  allow  the 
amount  of  the  costs  and  disbursements  already  mentioned,  we 
desire  it  to  be  understood  by  the  profession  that  this  is  not  to 
be  regarded  as  a  precedent  in  reference  to  costs  to  any  amount 
whatever. 

The  costs  thus  stricken  out  could  not  be  granted,  upon  the 
proposition  that  this  is  the  case  of  a  judgment,  or  resemblance 
to  a  judgment  in  an  action,  for  the  reason  that  no  presentation 
of  any  claim  was  made  to  the  chief  fiscal  officer  of  the  cor- 
poration. The  statute  of  1859  (chap.  262,  sec.  2)  declares,  in 
express  terms,  that  no  costs,  fees,  disbursements  or  allowances 
shall  be  recovered  or  inserted  in  any  judgment  against  the 
corporation  unless  the  claim  upon  which  the  same  is  founded 
was  presented  to  the  chief  fiscal  officer  of  the  corporation 
before  the  commencement  of  the  action. 

We  feel  constrained,  therefore,  with  the  modification  sug- 
gested, to  affirm  the  order,  without  costs  of  appeal  to  either 
party. 

DAVIS,  P.  J.,  and  INGALLS,  J.,  concurred. 


NEW  YORK  PRACTICE  REPORTS.  77 


Matter  of  the  Atlantic  Mutual  Life  Insurance  Company. 


SUPKEME  COURT. 

IN  THE  MATTER  OF  THE  ATLANTIC  MUTUAL  LIFE  INSURANCE 

COMPANY. 

Insolvent  life  insurance  company  —  appointment  of  receiver  —  application  by 
receiver  for  instructions — power  of  the  court  over  the  actuary's  report. 

By  the  eighth  section  of  the  act  of  1869,  entitled  "An  act  to  authorize  life 
insurance  companies  to  make  special  deposits  of  securities  in  the  insur- 
ance department  and  to  authorize  the  superintendent  to  require  special 
reports,  and  also  to  provide  for  the  appointment  of  receivers  of  such 
depositing  companies  in  certain  cases "  (Laws  of  1869,  chap,  902),  it  is 
provided  that  if  the  actuary  reports  the  corporation  solvent,  and  "the 
actuary's  report  shall  be  confirmed  by  the  court,"  the  receiver  may  con- 
tinue the  corporate  business  by  receiving  and  collecting  premiums, 
discharging  obligations,  &c. ,  &c.  When,  however,  the  actuary  reports 
the  company  insolvent  the  receiver  is  commanded  to  "  notify  the  superin- 
tendent thereof,  who  shall,  with  the  consent  and  advice  of  the  treasurer 
of  the  state,  and  in  such  manner  as  the  said  receiver,  superintendent 
and  treasurer,  or  a  majority  of  them,  shall  determine,  sell  and  convert 
such  securities  into  money,"  &c.  On  a  motion  by  receiver  for  instruc- 
tions upon  the  actuary's  report  showing  the  company  to  be  insolvent : 

Held,  that  in  such  case  the  court  has  no  power  over  the  actuary's  report. 

Although,  in  case  the  actuary's  report  sustains  the  solvency  of  the  com- 
pany, it  must  be  confirmed  by  the  court  before  the  business  can  be  con- 
tinued as  the  statute  directs;  such  confirmation  is  not  required  when 
the  actuary's  report  is  adverse  to  the  company's  solvency. 

Albany  Special  Term,  March,  1878. 

MOTION  by  the  receiver,  Mr.  Edward  Newcomb,  upon  the 
report  of  the  actuary,  Mr.  Charles  R.  Knowles,  for  instructions. 

Mr.  N.  C.  Moak,  for  receiver. 

Mr.  S.  W.  Rosendale,  for  attorney-general. 
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Mr.  Wm.  Barnes,  for  company. 
Mr.  George  L.  Stedmcvn,  for  policyholders. 

OPINION  No.  1. 

WESTBROOK,  J.  —  Pursuant  to  chapter  902  of  the  Laws  of 
1869,  upon  the  application  of  the  attorney-general  (to  whom 
a  report  had  been  made  by  the  superintendent  of  insurance 
as  required  by  said  act),  it  having,  on  such  application,  been 
made  to  "  appear  to  the  satisfaction  "  of  this  court  "  that  the 
assets  and  funds"  of  the  Atlantic  Mutual  Life  Insurance 
Company  were  "  not  sufficient  to  justify  the  further  continu- 
ance of  the  business  of  insuring  lives,  granting  annuities  and 
incurring  new  obligations  as  authorized  by  its  charter." 
Edward  Newcomb  was  appointed  the  receiver  "of  all  the 
assets  and  credits  of  said  company." 

In  conformity  also  with  said  act,  the  receiver,  after  duly 
qualifying  as  such,  appointed,  with  the  approval  of  the  super- 
intendent of  insurance,  an  actuary,  Charles  R.  Knowles,  who 
has  made  his  report  as  required  by  statute.  By  such  report 
the  liabilities  of  the  company  are  stated  at  $1,173,650.99,  and 
the  assets  $1,133,068.40.  The  capital  of  the  company  was 
$110,000,  and  according  to  the  actuary's  report  the  deficiency 
as  to  policyholders  is  $40,564.59,  and  as  to  stockholders 
$150,564.59. 

Upon  this  report  the  receiver  has  asked  the  instructions  of 
the  court.  Assuming  the  correctness  of  the  report  of  the 
actuary  there  can  only  be  one  direction  given,  and  that  is  that 
the  receiver  must  proceed  as  the  statute  directs.  The  eighth 
section  of  the  act  under  which  these  proceedings  are  con- 
ducted expressly  provides :  "And  in  case  the  said  report  of 
the  said  actuary  shall  show  that  the  said  securities,  assets, 
credits  and  premiums  are  not  sufficient  under  the  laws  of  this 
state  to  pay  all  the  policies,  annuities  and  other  obligations  of 
said  company  as  they  may  mature  by  the  terms  thereof,  and 
the  legal  costs  and  expenses  of  said  receivership,  the  said 
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receiver  shall  notify  the  said  superintendent  thereof,  and  the 
superintendent  shall,  with  the  advice  and  consent  of  the  trea- 
surer of  the  state,  and  in  such  manner  as  the  said  receiver, 
superintendent  and  treasurer,  or  a  majority  of  them,  shall 
determine,  sell  and  convert  said  securities  into  money,  and 
the  proceeds  of  such  sale  or  sales  shall  be  paid  to  the  said 
receiver,  on  his  giving  his  receipt  to  said  superintendent,  and 
shall  be  applied  by  said  receiver  as  follows :  To  the  payment 
of  the  registered  policyholders  of  said  company  in  proportion 
to  the  net  value  of  their  policies  respectively,  and  to  the  reg- 
istered annuities  of  said  company  in  proportion  to  the  then 
present  value  of  their  respective  annuities  as  estimated  by  the 
legal  standard  for  valuing  life  insurance  and  annuity  obliga- 
tions within  this  state.  The  surplus  derived  from  such  sale 
or  sales,  if  any  there  be  after  the  payments  last  above-men- 
tioned, with  all  the  other  assets  of  the  said  company,  shall  be 
then  applied  to  the  payment  of  all  the  just  debts  of  said  com- 
pany incurred  in  the  conducting  and  carrying  on  its  lawful' 
business." 

It  is  impossible  to  misunderstand  these  plain  words.  The 
court  conceding  the  correctness  of  the  actuary's  report  can 
give  to  its  officer  no  other  direction  than  that  prescribed  by 
the  statute  law.  If,  however,  it  is  claimed  that  the  actuary 
has  made  errors  in  his  report,  has  undervalued  assets,  or 
adopted,  in  the  making  of  his  report,  wrong  legal  principles, 
has  the  court  any  power  to  correct  or  amend  it  ?  This  is  cer- 
tainly a  very  grave  question,  for  whilst  on  the  one  hand  a 
very  plausible  argument  in  favor  of  the  power  so  to  do  can  be 
made,  based  upon  the  general  supervising  prerogative  of  the 
court,  another  and  very  cogent  one  against  it  can  be  urged 
founded  upon  the  language  of  the  statute.  When  and  how 
the  assets  of  a  corporation  in  the  hands  of  a  receiver  shall  be 
disposed  of  is  certainly  a  subject  within  the  legislative  control. 
Has  not  that  been  declared  in  the  provision  above  quoted  ? 
Action  for  the  conversion  of  assets  into  money  is  to  be  taken, 
not  when  the  court  orders  or  approves  but  upon  the  report  of 
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the  actuary  showing  the  inability  of  the  company  to  meet  its 
obligations  as  they  mature.  The  language  is  mandatory,  and, 
perhaps,  made  more  so  by  the  previous  part  of  the  same  sec- 
tion which  has  not  been  quoted.  That  portion  marks  out  the 
course  to  be  pursued  when  the  actuary's  report  shows  that 
the  assets  of  the  company  "are  sufficient,  under  the  laws 
of  this  state,  to  pay  all  the  policies,  annuities  and  other  obli- 
gations of  said  company  as  they  may  mature  by  the  terms 
thereof,  and  the  legal  costs  and  expenses  incident  to  the  busi- 
ness ; "  but  such  action  can  only  be  taken  "  if  said  actuary's 
report  shall  be  confirmed  by  the  court."  In  short,  the  language 
of  section  8  of  chapter  902  of  the  Laws  of  1869,  to  enable 
the  receiver  to  continue  the  business  of  the  company  as  in 
said  act  provided,  requires  the  actuary's  report  of  its  ability 
to  meet  its  engagement,  and  a  confirmation  thereof  by  the 
court ;  whilst  to  turn  its  assets  into  money  by  the  joint  action 
of  the  superintendent  of  insurance,  the  treasurer  and  the 
receiver,  requires  only  the  report  of  the  actuary  of  its  inabil- 
ity to  meet  its  obligations.  Can  it  be  safely  argued  that  when 
the  same  section  of  a  law  provides  for  one  course  of  action 
only  upon  the  concurring  judgment  of  the  actuary  and  of 
the  court,  and  also  for  another,  which  is  its  direct  opposite, 
upon  the  opinion  of  the  former  alone,  that  the  omission  to 
require  the  court  to  agree  with  him  in  the  second  case  means 
nothing  ?  What,  too,  it  may  with  propriety  be  asked,  shall 
be  done  when  the  actuary  pronounces  the  company's  assets 
unequal  to  the  legal  demands  upon  them,  and  the  court  differs 
in  its  conclusion  upon  the  same  point  ?  Can  the  receiver  pro- 
ceed to  collect  the  accruing  premiums  on  the  policies,  and  do 
what  the  first  part  of  the  section  requires,  when  such  par£ 
makes  the  right  of  the  receiver  so  to  act  dependent  upon  the  . 
agreement  of  actuary  and  court  as  to  the  sufficiency  of  assets 
to  extinguish  liabilities  ?  It  is  true,  that  under  the  same  sec- 
tion a  difficulty  may  arise  as  to  the  course  to  be  pursued  when 
the  report  of  the  actuary  declares  that  the  company  is  solvent 
as  to  its  policyholders,  and  the  court  differs  from  him  in  judg- 
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ment ;  but  should,  for  that  reason,  the  section  be  so  construed 
as  to  create  a  second  dilemma  in  a  certain  contingency,  when 
the  words  used  do  not  require  such  a  construction  thereof  ? 
Is  it  not,  upon  the  whole,  safer  and  better  to  follow  the  literal 
words,  and  hold  that  the  business  of  the  company  shall  be 
continued,  provided  the  actuary  reports  {hat  its  assets  are  suffi- 
cient for  that  purpose,  and  the  court  confirms  such  report, 
but  when  the  actuary  reports  them  insufficient,  that  then  their 
conversion  into  money  and  their  division  must  proceed  as  the 
law  directs?  Did  not  the  legislature  intend  primarily  the 
protection  of  policyholders  ?  To  that  end,  has  it  not  required 
the  concurring  judgment  of  actuary  and  court  before  they 
shall  be  compelled  to  pay  further  premiums,  whilst,  to  secure 
an  immediate  distribution  of  assets  among  policyholders  and 
creditors,  the  judgment  of  the  actuary  as  to  the  insufficiency 
of  the  assets  to  meet  obligations  is  alone  required  ?  This  view 
of  the  statute  is  not  obnoxious  to  the  objection  that  too  grave 
consequences  are  made  to  depend  upon  the  actuary's  report, 
because  at  a  prior  date  in  the  history  of  the  company  the 
superintendent  of  insurance  and  the  court  had  determined 
that  the  company  could  not  continue  business  with  safety ; 
and  when,  therefore,  the  assets  are  distributed  upon  the  actu- 
ary's report,  there  are,  in  addition,  the  judgments  of  the  super- 
intendent of  insurance  and  the  court  as  to  the  propriety  of 
the  course. 

It  is  very  apparent  that  the  true  construction  of  the  statute 
we  are  considering  is  very  doubtful.  Upon  the  present  argu- 
ment, the  right  of  the  court  to  review,  set  aside,  alter  or  cor- 
rect the  actuary's  report  seemed  to  be  conceded.  I  have  not 
felt  myself  at  liberty  to  reach  the  same  conclusion  without  a 
formal  argument  upon  the  difficult  questions  it  involves,  and 
which  have  been  herein  referred  to.  As,  however,  it  was 
earnestly  maintained  on  behalf  of  the  company,  and  some  of 
its  policyholders,  that  the  actuary's  report  is  in  many  respects 
erroneous,  and  grave  and  large  interests  are  confessedly  at 
stake,  I  deem  it  safer  to  send  the  report  back  to  the  actuary 
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for  revision,  and  correction  if  he  shall  find  any  errors.  It 
will  be  well  for  him  to  hear  all  parties  who  are  interested, 
and,  after  doing  so,  to  signify  to  the  court  his  final  conclusions 
by  a  supplementary  report.  When  this  shall  have  been  done, 

counsel  will  be  heard  further  upon  the  case  as  then  presented. 

• 

OPINION  No.  2. 

WESTBROOK,  J. —  The  actuary  appointed  under  chapter  902 
of  the  Laws  of  1869,  to  whom  his  own  report  had  been  sent 
for  revision  and  correction,  if  any,  in  his  judgment,  was 
needed,  has,  after  a  full  hearing  of  all  the  parties  interested, 
made  a  supplemental  report  in  which  he  adheres  to  his  con- 
clusion that  the  above-named  corporation  is  insolvent.  The 
questions  now  submitted  are,  1st.  What  power  has  the  court 
over  the  report ;  and,  2d.  Is  the  report  substantially  accurate  ? 

When  the  matter  came  before  the  court  upon  the  original 
report  the  views  which  were  then  entertained  were  fully 
stated,  without,  however,  irrevocably  expressing  a  conclusion. 
!No  argument  has  been  presented  which  has  in  any  degree 
shaken  the  reasoning  in  the  opinion  then  written,  and  to 
which  reference  is  now  made.  It  will  be  sufficient  for  the 
court  now  to  state  in  the  briefest  possible  manner  the  reasons 
for  concluding  that  upon  this  proceeding  it  has  no  power  over 
the  report. 

It  is  a  proceeding,  not  an  action,  founded  upon  a  statute 
which  marks  out  a  line  of  conduct  to  be  pursued.  By  the 
eighth  section  of  the  act  (chap.  902,  Laws  of  1869),  if  the 
actuary  reports  the  corporation  solvent,  and  "the  actuary's 
report  shall  be  confirmed  by  the  court,"  the  receiver  may 
continue  the  corporate  business  by  receiving  and  collecting 
premiums,  discharging  obligations,  and  doing  what  that  sec- 
tion provides.  When,  however  (see  same  section),  the  actuary 
reports  the  company  insolvent,  the  court  is  called  upon  to  do 
nothing,  but  the  receiver  is  commanded  ("  shall ")  to  "  notify 
the  superintendent  thereof,"  who  in  turn  is  commanded  (word 
"  shall "  is  again  used,  and  continued  through  the  whole  sec- 
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tion)  "  with  the  consent  and  advice  of  the  treasurer  of  the 
state,  and  in  such  manner  as  the  said  receiver,  superintendent 
and  treasurer  or  a  majority  of  them  shall  determine,  sell  and 
convert  such  securities  into  money,"  &c.  Why,  it  may  be 
asked,  does  the  statute  expressly  require,  in  case  the  actuary's 
report  sustains  the  solvency  of  the  company,  that  it  shall  be 
confirmed  by  the  court  before  future  premiums  upon  policies 
can  be  collected,  and  the  business  continued  as  the  statute 
directs ;  and  why  does  it  omit  to  require  such  confirmation 
when  the  actuary's  report  is  adverse  to  the  company's  sol- 
vency ?  Was  this  omission  undesigned  or  is  it  significant  of 
legislative  intent  ?  It  would  be  a  poor  compliment  to  the 
legislative  department  for  the  judicial  to  assume  that  it  was 
purposeless.  When  the  actuary  made  his  report,  the  condi- 
tion of  the  company  had  already  been  pronounced,  by  the 
superintendent  of  insurance  and  the  court,  unsafe.  Before 
policyholders  were  thereafter  to  be  subjected  to  further 
hazards  in  paying  premiums  upon  their  policies,  the  law 
required  the  concurring  judgments  of  actuary  and  court.  If, 
however,  the  actuary's  report  is  also  against  the  safety  and 
solvency  of  the  company,  then  without  any  further  judicial 
action  its  assets  must  be  administered  under  the  statute. 
Human  judgments  are,  of  course,  fallible ;  but  it  is  not  unrea- 
sonable to  say  that  a  company  should  cease  to  exist  and  its 
assets  be  distributed  when  these  public  functionaries — -the 
superintendent  of  insurance,  the  actuary  and  a  judge  of  the 
supreme  court  —  have  declared  the  un safety  of  its  longer  con- 
tinuance in  being. 

It  may  also  be  said  that  the  condition  of  the  association 
would  be  anomalous  if  the  court  refuses  to  confirm  the 
actuary's  report.  What  would  the  policyholders  be  com- 
pelled to  do  ?  Actuary  and  court  must  both  agree  by  the 
express  words  of  the  act  that  the  company  is  solvent  before 
they  can  be  compelled  to  pay  premiums,  and,  therefore,  if  this 
report  is  unconfirmed,  all  action  must  be  suspended.  The 
actuary  is  an  officer  independent  of  the  court.  He  acts  upon 
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his  own  judgment  and  oath,  and  it  would,  it  seems  to  me,  be 
against  the  whole  spirit  and  policy  of  the  law  for  the  court  to 
compel  him  to  report  against  his  own  clear  convictions,  and 
it  is  powerless  to  remove  him  and  to  appoint  another. 

For  these  reasons,  very  hastily  penned,  both  because  of  the 
great  pressure  of  official  duty  and  the  need  of  prompt  action, 
the  receiver  is  instructed  to  follow  the  statute  and  act  in  con- 
formity with  the  eighth  section  of  the  law  referred  to. 

We  have  not  deemed  it  necessary  to  go  over  the  detailed 
objections  made  to  the  actuary's  report,  and  have  already  inti- 
mated that  the  court  has  no  power  over  it.  Justice,  however, 
to  a  faithful,  honest  and  intelligent  officer  induces  us  to  state 
that  we  find  no  substantial  error  committed  by  him. 
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SUPKEME  COUKT. 

WILLIAM  SLOAN  et  al.  agt.  EDWARD  LIVERMORE. 
Order  of  arrest — motion  to  vacate  —  construction  of  section  558. 

To  justify  vacating  an  order  of  arrest  under  the  last  clause  of  section  558, 
it  must  affirmatively  appear  by  the  complaint  that  the  cause  of  action  is 
such  that  in  no  event  could  the  defendant  be  arrested  within  sections  449 
or  450.  (See,  to  same  effect,  WiUiams agt.  Norton,  54  How.,  509;  Thompson 
et  al.  agt.  Friedberg,  54  id.,  519;  Mather  agt.  Hannaur,  ante,  1;  contra, 
Bowery  National  Bank  agt.  Duryea,  54  How,  450.) 

General  Term,  First  Department,  March,  1878. 

THIS  is  an  appeal  from  an  order  of  the  special  term  refusing 
to  vacate  an  order  of  arrest. 

D.  N.  R&wan,  for  appellant. 
Edmund  Coffin,  Jr.,  for  respondent. 

INGALLS.  J.  —  The  complaint  in  the  above  action  contains 
a  canse  of  action  for  goods,  wares  and  merchandise  sold  and 
delivered  by  plaintiff  to  defendant,  and  for  work,  labor  and 
services  performed  by  plaintiff  for  defendant,  with  the 
demand  for  judgment,  in  favor  of  plaintiff,  of  $2,689.78. 
Upon  such  complaint,  a  summons  and  sundry  affidavits,  show- 
ing a  fraudulent  disposition  of  property  by  the  defendant, 
the  plaintiff  obtained  an  order  of  arrest,  which,  upon  motion, 
the  special  term  refused  to  vacate,  and  the  defendant  appeals 
to  this  court.  The  appellant  insists  that  as  the  complaint 
does  not  state  a  cause  of  action  which,  unsupported  by  affi- 
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davits,  would  justify  an  arrest,  the  order  was  improperly 
granted,  and  should  have  been  vacated  by  the  special  term. 
The  decision  of  this  appeal  involves  a  construction  of  section 
558  of  the  Code  of  Civil  Procedure,  which  is  as  follows: 
"  Subject  to  the  provisions  of  the  last  preceding  article,  the 
order  may  be  granted  at  any  time  after  the  commencement  of 
the  action.  It  may  also  be  granted  to  accompany  the  sum- 
mons ;  but  at  any  time  after  the  filing  or  service  of  the  com- 
plaint the  order  of  arrest  must  be  vacated  on  motion,  if  the 
complaint  shows  that  the  cause  is  not  one  of  those  mentioned 
in  section  549  or  550  of  this  act."  To  justify  vacating  the 
order  of  arrest  under  this  provision  of  the  Code,  the  com- 
plaint must  show  that  the  case  is  not  one  of  those  mentioned 
in  section  549  or  550.  The  second  subdivision  of  the  last- 
mentioned  section  states  as  follows  :  "  In  an  action  upon  con- 
tract, express  or  implied,  other  than  a  promise  to  marry." 
This  portion  of  said  subdivision  specifies  one  of  a  class  of 
actions  in  which  an  arrest  may  be  made.  The  cause  of  action, 
to  be  within  such  subdivision,  must  be  upon  contract,  not 
fraud ;  the  latter  is  specially  mentioned  as  ground  of  arrest 
in  section  549  ;  and  it  should  not  be  inferred  that  a  repetition 
was  intended.  A  cause  of  action  is  clearly  distinguishable 
from  cause  or  ground  of  arrest.  A  complete  cause  of  action 
is  stated  in  this  complaint,  but  not  a  cause  which  would  jus- 
tify an  arrest.  The  facts  upon  which  an  order  of  arrest  is 
granted  may  not  exist  when  the  contract  is  made,  nor  even 
when  the  action  is  commenced.  The  language  of  the  statute 
is :  "Or  has  since  the  making  of  the  contract,  or  in  contem- 
plation of  making  the  same,  removed  or  disposed  of  his 
property  with  intent  to  defraud  his  creditors,"  &c.  "We  can- 
not reasonably  infer  that  it  was  intended  by  this  provision  to 
compel  the  pleader  to  mingle  two  distinct  causes  of  action  in 
the  complaint,  one  upon  contract  and  the  other  for  fraud,, 
in  order  to  justify  an  arrest.  Section  557  provides  for  grant- 
ing an  order  of  arrest  upon  affidavits,  which  shows  that  it 
was  not  the  intention  to  rely  exclusively  upon  a  complaint  in 
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order  to  enable  the  defendant,  by  answer,  to  frame  an  issue, 
and  thereby  determine  the  right  to  arrest.  The  said  second 
Bubdi vision,  after  specifying  the  nature  of  the  action,  viz., 
contract,  proceeds  to  define  the  grounds  which  would  justify 
an  arrest  in  such  action,  namely,  fraud  in  contracting  the 
debt,  or  a  disposition  of  property  with  intent  to  defraud 
creditors,  &c. 

It  is  not  expressly  stated  that  the  facts  relied  on  to  cause 
the  arrest  must  be  alleged  in  a  complaint ;  and  we  are  disin- 
clined to  infer  that  so  important  and  radical  a  change  in  the 
law  in  regard  to  arrest  was  intended  to  depend  upon  mere 
inference.  We  are  of  opinion  that,  to  justify  vacating  an 
order  of  arrest  under  the  last  clause  of  section  558,  it  must 
affirmatively  appear  by  the  complaint  that  the  cause  of  action 
is  such  that  in  no  event  could  the  defendant  be  arrested  within 
said  sections  449  or  450.  *  We  have  seen  that  the  cause  of 
action  stated  in  the  complaint  herein  is  such  that,  under  cer- 
tain circumstances,  the  defendant  might  be  arrested,  and, 
therefore,  the  defendant  was  not  entitled  upon  that  ground 
to  have  the  order  of  arrest  discharged. 

The  facts  contained  in  the  affidavit  are  sufficient  to  uphold 
the  order  made  at  special  term,  and  the  same  should  be 
affirmed,  with  costs. 

DAVIS,  P.  J.,  and  BRADY,  J.,  concurred. 
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SUPREME  COURT. 

VV    ,.  V      >       THE  BOWERY  NATIONAL  BANK  agt.  ABRAM  DURYEA. 
^\       o 
\    <K/ 

Order  of  arrest —  Construction  of  section  558. 

Facts  upon  which  an  order  of  arrest  is  based,  which  are  extrinsic  to  the 
cause  of  action,  need  not  be  set  forth  in  the  complaint  (Reversing  S.  C., 
54  How.,  450). 

General  Term,  First  Department,  March,  1878. 

THIS  is  an  appeal  by  the  plaintiff  from  an  order  of  the  spe- 
cial term  vacating  an  order  of  arrest.  The  order  of  arrest 
was  issued  against  the  defendant  for  having  been  guilty  of 
fraud  in  contracting  his  liability,  for  which  the  action  was 
brought.  The  court  vacated  the  order  solely  on  the  ground 
that  the  extrinsic  facts  alleged  in  the  affidavits,  upon  which 
the  order  of  arrest  was  granted,  was  not  alleged  in  the  plain- 
tiff's complaint  (See  54  How.,  450). 

A.  R.  Dyett  and  Abram  Kling,  for  appellant. 
W.  M.  Ivins,  for  respondent. 

INGALLS,  J.  —  The  special  term  decided  this  motion  upon 
the  ground  that  the  complaint  did  not  contain  a  cause  of 
action  which  justified  an  arrest,  and  therefore,  by  section  558 
of  the  Code  of  Civil  Procedure,  the  defendant  was  entitled  to 
have  the  order  of  arrest  vacated  without  regard  to  the  facts 
contained  in  the  affidavits. 

Although  much  impressed  by  the  cogent  reasoning  of  the 
learned  justice  who  decided  this  motion  at  special  term,  a 
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careful  examination  of  the  question  has  led  me  to  a  different 
conclusion,  the  reasons  for  which  are  contained  in  an  opinion 
in  the  case  of  William  Sloan  et  al.  agt.  Edward  Jbivermore, 
which  was  argued  at  the  same  term  of  this  court  and  involved 
the  same  question  (See  ante,  p.  85). 

We  deem  it  unnecessary  to  repeat  the  reasoning  in  this  case 
and  refer  to  the  opinion  in  the  case  above  mentioned. 

The  order  of  the  special  term  must  be  reversed,  but  with- 
out costs  of  this  appeal  as  the  question  is  new. 

DAVIS,  P.  J.,  and  BBADY,  J.,  concurred. 

NOTE. —  We  understand  that  an  appeal  has  been  taken  in  the  above 
cause  to  the  court  of  appeals,  where  the  question  as  to  the  true  construc- 
tion of  section  558  will  be  finally  settled.  Should  this  court  concur  in  the 
views  expressed  in  the  two  foregoing  opinions  of  the  general  term  we  think 
the  section  should  be  stricken  from  the  statute  book  as  meaningless.  [Eo. 
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SUPEEME  COURT. 
J.  WATTS  DE  PEYSTER  agt.  HENEY  R.  BEEKMAN  and  others. 

Trustee  of  personal  property  —  who  succeeds  on  his  death  —  application  for 
appointment  of  new  trustee. 

The  purposes  of  a  trust  of  personal  property  stand  as  at  common  law, 
and  are  not  limited  by  statute,  subject  nevertheless  to  the  rule  against 
the  suspension  of  ownership  for  more  than  two  lives  (Oilman  agt.  Red- 
dington,  24  _ZV.  Y. ,  13 ;  vide  note  at  end  of  this  case}. 

The  fact  that  more  than  two  cestuis  que  trust  might  enjoy  the  benefit  of 
the  trust  for  life,  and  that  one  of  the  designated  beneficiaries  was  not  in 
being  at  the  time  of  the  creation  of  the  trust,  does  not  invalidate  it, 
when  the  duration  of  the  trust  could  in  no  event  extend  beyond  the 
life  of  the  creator  of  the  trust. 

The  executors,  &c. ,  of  a  deceased  trustee  of  personal  property  succeed  to 
the  trust,  and  in  case  an  application  be  made  to  appoint  a  new  trustee, 
they  are  the  proper  persons  to  initiate  the  proceedings.  It  is  not  neces- 
sary that  the  creator  of  the  trust  should  be  notified  of  the  application. 

/Special  Term,  November,  1877. 

DEMUEEEK  to  complaint. 

This  action  was  brought  for  the  purpose  of  obtaining  an 
adjudication  that  a  trust  created  by  the  plaintiff  for  the  benefit 
of  the  plaintiff's  son  and  his  wife,  and  their  issue,  was  termin- 
ated and  ended,  or  for  the  appointment  of  a  new  trustee  in 
the  place  of  the  one  originally  named,  who  had  died.  The 
plaintiff's  son  and  wife  had  also  died,  leaving  a  son  them 
surviving.  It  appeared  that  a  new  trustee  had  been  appointed 
by  the  court  upon  the  application  of  the  executors,  &c.,  of  the 
deceased  trustee,  of  which  application  no  notice  had  been  given 
plaintiff. 
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Henry  R.  Beekma/n,  in  person,  and  Da/vid  B.  Ogden,  for 
defendants  Livingston  and  another,  in  support  of  the 
demurrer. 

George  H.  Brewster,  of  counsel  for  plaintiff,  opposed. 

VAN  YOKST,  J. —  The  trust  created  by  the  agreement  and 
settlement  between  the  plaintiff  of  the  first  part,  James  F. 
De  Peyster,  as  trustee  for  Frederic  De  Peyster,  Jr.,  of  the 
second  part,  and  Frederic  De  Peyster,  Jr.,  of  the  third  part, 
by  which  a  certain  sum  annually  was  provided  and  settled  by 
the  plaintiff  for  the  support  and  maintenance  of  Frederic 
De  Peyster,  Jr.,  and  his  wife  Mary,  and  of  any  issue  born  of 
the  marriage,  has  not  expired  by  force  of  any  limitation  con- 
tained in  the  instrument  itself,  for  by  the  terms  of  the  trust  it 
can  only  terminate  upon  the  death  of  the  plaintiff. 

The  provision  in  favor  of  Frederic  De  Peyster,  Jr.,  was 
to  continue  during  the  lives  of  the  parties  of  the  first  and 
third  parts,  and  in  favor  of  Mary,  the  wife  of  Frederic,  and  the 
issue  of  the  marriage,  if  such  issue  should  survive  Frederic, 
during  the  lifetime  of  the  party  of  the  first  part. 

The  result  is,  that,  although  Frederic  De  Peyster,  Jr.,  and 
his  wife  are  both  dead,  the  trust  must  continue  in  favor  of  the 
defendant,  Clement  L.  De  Peyster,  the  son  of  Frederic  and 
Mary,  the  last  surviving  cestui  que  trust,  during  his  life,  if  he 
should  survive  the  plaintiff. 

The  provisions  of  the  trust  do  not  violate  any  statutory  or 
other  rule  of  law.  It  is  a  trust  of  personal  property,  and  as 
such  its  purposes  are  not  limited  by  statutes  (Gilman  agt. 
Reddington,  24  N.  Y.,  13). 

Such  trusts  stand  as  at  common  law,  but  subject  neverthe- 
less to  the  rule  against  the  suspension  of  ownership  for  more 
than  two  lives.  But  there  is  no  transgression  of  the  rule  in 
this  case. 

The  trust  does  not  violate  the  statute  against  perpetuities, 
for  under  no  circumstances  could  it  survive  the  plaintiff,  who 
created  it. 
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The  fact  that  more  than  two  cestuis  que  trust  might  enjoy 
its  benefits  for  life,  and  that  one  of  the  designated  beneficia- 
ries was  not  in  being  at  the  time  of  the  creation  of  the  trust, 
does  not  invalidate  it,  as  the  duration  of  the  trust  in  no  event 
could  extend  beyond  the  life  of  the  creator  of  the  trust 
( Woodgate  agt.  Fleet,  64  N.  I7".,  566 ;  Mannice  agt.  Mannice, 
43  id.,  303  ;  Oilman  agt.  Rzddington,  supra).  But  the  regu- 
larity and  validity  of  the  appointment  of  a  new  trustee  by  the 
order  of  the  court,  upon  the  death  of  James  F.  De  Peyster, 
the  trustee  originally  constituted,  is  called  in  question. 

The  complaint  shows  that  the  defendant  Beekman  was 
appointed  trustee  by  the  order  of  the  court,  made  npon  the 
petition  of  the  executors  of  the  last  will,  &c.,  of  the  original 
trustee,  and  without  notice  to  the  plaintiff. 

The  application  by  the  executors  was  doubtless  made  upon 
the  idea  that  the  executors  of  the  former  trustee  succeeded  to 
the  trust  and  were  the  proper  persons  to  initiate  the  proceed- 
ings for  a  new  trustee. 

They  were  correct  in  this  conclusion,  the  trust  having  rela- 
tion to  personal  .property  (Sunn  agt.  Vaughan,  5  Abb.  Pr. 
E.  [N.  £],  269  ;  Bucklin  agt.  BucTdin,  \  Keyes,  141).  But 
the  result  would  be  the  same  if  it  should  be  held  that  the 
trust,  upon  the  death  of  James  F.  De  Peyster,  devolved  upon 
the  court.  No  provision  is  made  by  statute  as  to  who  shall 
initiate  the  proceeding  for  the  appointment  of  a  new  trustee. 
The  court  must  be  put  in  motion  upon  the  application  of 
some  person  having  relation  to  the  subject.  The  executors  of 
the  former  trustee  were,  in  such  case,  proper  persons  to  bring 
the  matter  by  petition  before  the  court.  The  appointment, 
after  all,  must  be  made  by  the  court. 

An  appointment  made  on  the  petition  of  the  executors  of 
a  deceased  trustee  of  real  estate  was  sustained  in  Clark  agt. 
Crego  (47  Barb.,  599) ;  Clark  agt.  Crego  (51  N.  T.,  646). 
Although  it  was  highly  proper  to  have  given  the  plaintiff 
notice  of  the  application,  still  the  omission  to  do  so  does  not 
render  the  appointment  of  the  new  trustee  either  void  or 
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irregular.  It  is  a  matter  within  the  discretion  of  the  court  as 
to  who  shall  be  brought  into  the  proceeding. 

It  cannot  be  said  that  the  plaintiff  was  absolutely  entitled 
to  notice  of  the  proceeding  (The  Matter  of  ^Livingston,  34 
N.  Y.,  555).  In  such  proceeding  the  requiring  the  presence 
of  all  parties  interested  is  one  of  convenience  subject  to  modi- 
fication and  discretion  (In  the  Matter  of  Geo.  W.  Robinson, 
37  N.  Y.,  261).  The  plaintiff  was  the  creator  of  the  trust ;  as 
such  he  has  no  interest  in  its  administration,  that  concerns  the 
cestui  que  trust,  and  the  trust  deed  must  control. 

I  do  not  see  how  the  plaintiff  can  be  at  all  injured  by  any 
action  of  the  trustee.  He  is  obliged,  during  his  lifetime,  to 
pay  the  amount  provided  for  annually  if  the  cestui  que 
trust  should  live  so  long.  Upon  the  death  of  either  the  trust 
terminates. 

I  must  conclude  that  no  cause  of  action  is  disclosed  by  the 
complaint,  and  that  there  should  be  judgment  for  the  defend- 
ant on  the  demurrer.  The  question  of  costs  will  be  determined 
upon  the  settlement  of  the  order. 

NOTE.  —  At  the  April  special  term,  1878,  in  the  case  of  Charles  Tracy 
and  others  agt.  Louisa  Susan  Wright  and  others,  in  an  application  made  to 
the  court  upon  a  complaint  for  instructions  in  regard  to  the  administration 
of  a  trust,  and  the  succession  in,  the  case  of  a  trust  of  personal  property, 
the  surviving  trustee  having  died,  the  following  opinion  was  delivered : 

"VAN  VORST,  J. —  This  being  by  force  of  the  will  under  consideration  a 
trust  of  personal  property,  and  the  trust  fund  being  wholly,  in  law  and 
equity,  personal  property,  the  provisions  of  the  Revised  Statutes  regulat- 
ing the  disposition  of  trust  estates  on  the  death  of  the  trustee  do  not  apply 
(1  Rev.  Stat. ,  pp.  730,  731).  The  trust,  under  the  circumstances,  does  not 
fall  upon  this  court  (Bucldin  agt.  Bucklin,  1  Abbott's  Appeal  Cases,  242; 
Sunn  agt.  Vaughan,  idem,  253;  Emerson  agt.  Bleakley,  2  Abbott's  Appeal 
Cases,  22).  The  functions  of  a  trustee  of  personal  estate  devolve  upon 
the  executors  of  the  last  trustee.  They  execute  the  office  of  trustee  by 
succession. 

It  must,  therefore,  be  adjudged  that  the  plaintiffs  are  the  true  and  law- 
ful trustees  of  the  trust  in  succession  to  John  Butler  Wright,  deceased, 
and  hold  and  are  to  exercise  all  the  rights,  powers  and  duties  of  trustees 
under  the  will  of  James  Bogart,  deceased." 


94  NEW  YORK  PRACTICE  REPORTS. 


Quackenbush  agt.  Johnson. 


SUPREME  COURT. 

JOHN   QUACKENBUSH  and  HENBY  QUACKENBUBH  agt.  DAVID 

JOHNSON. 

Referee  —  Report  to  be  filed  within  sixty  days  after  submission  —  what  is  a 
sufficient  compliance  with  section  1019  of  Code  of  Civil  Procedure. 

The  submission  to  the  referee  was  December  26,  1877.  On  February  22, 
1878,  the  referee  prepared,  finished  and  signed  his  report,  and  on  the 
twenty-third  notified  the  attorney  for  the  defendant  that  he  had  made 
his  report  for  defendant  and  had  left  the  same  on  his  (the  referee's)  table 
for  the  defendant's  attorney,  and  at  the  same  time  he  stated  to  defend- 
ant's attorney  the  amount  of  his  fees.  On  the  twenty-third  or  twenty- 
fifth  of  February  the  defendant's  attorney  informed  the  plaintiffs' 
attorney  that  the  referee  had  made  his  report  for  defendant  and  that 
the  referee  was  about  to  prepare  an  opinion  which  he  would  serve  with 
a  copy  of  the  report : 

Held,  that  the  facts  shown  in  the  case  and  the  notification  made  by  the 
referee  to  defendant's  attorney  was,  in  substance  and  effect,  a  delivery 
of  the  report  to  the  attorney  within  the  provisions  of  section  1019  of  the 
Code  of  Civil  Procedure. 

Oneida  Special  Term,  April,  1878. 
Link,  (&  McEvoy,  plaintiffs'  attorneys. 
H.  Clay  Hall,  defendant's  attorney. 

NOXON,  J.  —  The  motion  in  this  case  is  made  by  plaintiffs' 
attorneys  to  set  aside  the  report  of  the  referee  on  file  in  Her- 
kimer  county,  the  costs  adjusted  by  the  clerk,  the  judgment 
entered  upon  the  report  and  all  subsequent  proceedings  by 
defendant  as  irregular,  null  and  void,  upon  the  ground  that 
the  referee  had  not  filed  his  report  with  the  clerk,  and  had 
not  delivered  the  report  to  either  of  the  attorneys  within  sixty 
days  from  the  time  when  the  cause  was  finally  submitted  to 
the  referee,  and  on  the  ground  that  before  the  report  was 
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filed  or  delivered  the  plaintiffs'  attorneys  served  notice  upon 
defendant's  attorney  that  they  elected  to  end  the  reference, 
and  on  the  ground  that  neither  report  or  judgment  was  against 
the  plaintiff  Henry  Quackenbush  but  against  John  Quacken- 
bush alone. 

The  important  question  in  the  case  as  disclosed  by  the  affi- 
davits arises  upon  the  language  and  construction  of  section 
1019  of  the  Code  of  Civil  Procedure.  By  this  section  it  is 
provided  that  the  written  report  of  a  referee  "  must  be  either 
filed  with  the  clerk  or  delivered  to  the  attorney  for  one  of  the 
parties  within  sixty  days  from  the  time  when  the  cause  is 
finally  submitted."  From  the  facts  disclosed  by  the  affidavits 
it  clearly  appears  that  the  report  was  not  filed  with  the  clerk 
within  sixty  days.  The  only  question  left  for  construction  is, 
was  the  report  of  the  referee  delivered  to  the  defendant's 
attorney  within  sixty  days  from  the  time  the  cause  was  finally 
submitted  to  him  ?  The  submission  to  the  referee  was  Decem- 
ber 26,  1877.  On  February  22,  1878,  the  referee  prepared, 
finished  and  signed  his  report,  and  on  the  twenty-third  notified 
the  attorney  for  the  defendant  that  he  had  made  his  report  for 
defendant  and  that  he  had  left  the  same  on  his  (the  referee's) 
table  for  the  defendant's  attorney,  and  at  the  same  time  he 
told  the  defendant's  attorney  that  if  the  parties  desired  an 
opinion  in  the  case  he  would  write  one,  and  at  the  same  time 
he  stated  to  defendant's  attorney  the  amount  of  his  fees.  The 
report  of  the  referee,  as  filed  in  the  clerk's  office  on  February 
28,  1878,  is  stated  by  the  referee  in  his  affidavit  to  be,  in  all 
respects,  complete  as  made  and  signed  by  him.  The  defend- 
ant's attorney  in  his  affidavit  states  that  on  the  twenty-third  or 
twenty-fifth  of  February  he  informed  Mr.  McEvoy,  one  of 
plaintiffs'  attorneys  that  the  referee  had  made  his  report  for 
defendant  and  that  the  referee  was  about  to  prepare  an  opinion 
which  he  would  serve  with  a  copy  of  the  report,  and  which 
statement  is  not  denied  by  Mr.  McEvoy.  The  statute  does 
not  require  the  referee  to  file  his  report.  The  same  is  to  be 
delivered  to  the  attorney,  and  if  delivered  the  reference  can- 
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not  be  ended  in  the  manner  prescribed  in  the  section.  The 
object  and  aim  of  section  1019  was  to  enable  the  parties  to  an 
action  to  compel  a  speedy  decision  in  case  of  reference.  "With- 
out some  such  provision  parties  in  actions  pending  in  courts 
with  crowded  calendars  were  inclined  to  be  averse  to  refer- 
ences, but  with  a  provision  calculated  to  enforce  promptness 
upon  the  referee  the  objection  of  litigants  is,  in  great  part, 
overcome.  In  this  case  the  referee  has  fully  discharged  his 
duty  within  the  time  fixed  by  statute.  He  has  examined  the 
case,  reached  his  conclusion,  made  and  signed  his  report  and 
notified  the  party  entitled  to  it  and  informed  him  of  his  fees. 
This  ended  his  duty  as  referee.  He  had  no  power  thereafter 
to  amend  or  alter  his  report.  He  was  entitled  to  his  fees ; 
and  the  rule  has,  in  some  cases,  been  laid  down  that  he  is 
entitled  to  retain  the  report  until  his  fees  are  paid.  The  facts 
shown  in  the  case  and  the  notification  made  by  the  referee  to 
defendant's  attorney  was,  in  substance  and  effect,  a  delivery  of 
the  report  to  the  attorney  and  should  be  sustained  as  such  by 
the  courts.  Three  days  before  notice  was  served  by  plaintiffs' 
attorneys  to  end  the  reference  they  were  notified  that  the 
referee  had  made  his  report,  and  the  notice  given  by  them 
was  hardly  in  good  faith,  upon  and  under  a  just  and  liberal 
construction  of  the  statute,  to  expedite  such  cases  instead  of 
continuing  them  in  the  courts  after  a  decision  had  been  made 
and  from  which  the  plaintiff's  right  of  appeal  was  perfect. 
The  ground  is  also  taken  that  the  report  and  judgment  is 
against  John  Quackenbush  alone.  This  ground  is  one  which 
is  not  available  to  plaintiff.  On  the  trial  the  plaintiff  moved 
to  amend  by  striking  out  the  name  of  Henry  Quackenbush 
from  the  complaint  as  a  party  plaintiff.  The  leave  was  granted 
and  thereafter  the  cause  proceeded  in  the  name  of  John 
Quackenbush,  and  he  was  the  only  party  plaintiff  at  the  time 
of  the  submission  and  there  was  no  irregularity  in  the  report 
or  judgment  in  that  respect. 

The  motion  should  be  denied,  with  ten  dollars  costs  to  be 
paid  by  the  plaintiff  John  Quackenbush  to  the  defendant. 
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SUPKEME  COURT. 
OKEN  F.  BROWNING  agt.  FERNANDO  DE  C.  YANDEKHOVEN  et  al. 

Costs —  Administrator's  bond  —  Liability  of  surety  for  costs  awarded  by  sur- 
rogate to  counsel,  on  application  by  a  creditor  of  the  estate  for  an  accounting 
by  administrator,  and  also  payment  of  creditor's  claim. 

The  defendants  are  sureties  on  an  administrator's  bond,  conditioned  for 
the  faithful  execution  of  the  trusts  reposed  in  the  administrators,  and 
their  obedience  to  all  orders  of  the  surrogate  touching  such  administra- 
tion. A  creditor,  represented  by  plaintiff  as  her  counsel,  filed  her 
petition  with  the  surrogate  for  an  accounting  by  the  administrators 
of  all  the  effects  received  by  them,  and  also  for  the  payment  of  her 
claim.  The  administrators  were  required  to  account,  and  such  account 
embraced  their  entire  transactions  in  the  estate,  which  was  shown  to  be 
of  the  value  of  $1,495.  The  surrogate  directed  payment,  among  other 
things,  out  of  the  moneys  so  shown  to  be  in  their  hands,  the  sum  of 
seventy  dollars  to  the  plaintiff,  which  was  allowed  him  as  a  reasonable 
counsel  fee  in  the  proceedings,  and  which  was  less  than  five  per  cent 
upon  the  value  of  the  property  involved  in  the  account. 

Held,  that  in  such  a  case  the  creditor  is  only  entitled  to  an  allowance  upon 
his  judgment,  not  upon  the  value  of  the  property  sought  to  be  reached. 

Held,  further,  that  the  decree  of  the  surrogate  was  not  conclusive  upon 
the  sureties,  as  the  surrogate  exceeded  his  jurisdiction  in  making  the 
allowance. 

Special  Term,  May,  1878. 

ALL  the  material  allegations  of  fact  are  undisputed.  It  is 
admitted  that,  on  the  25th  day  of  May,  1875,  the  defendants 
executed  the  bond  set  forth  in  the  complaint,  conditioned  for 
the  faithful  execution  of  the  trusts  reposed  in  the  administra- 
tors of  William  R.  Hazlett,  deceased,  and  their  obedience  to 
all  orders  of  the  surrogate  touching  such  administration. 
VOL.  LV  13 
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That,  on  the  29th  May,  18T5,  letters  of  administration  were 
duly  issued  to  such  administrators,  who  thereupon  duly  entered 
upon  the  duties  of  their  office. 

That  Emily  Kelly,  a  creditor  of  the  estate  of  the  deceased, 
subsequently  filed  her  petition  with  the  surrogate  for  an 
accounting  by  said  administrators  of  all  the  effects  received 
by  them,  and  also  for  the  payment  of  her  claim. 

That  thereupon  the  administrators  were  required  to  account, 
and  such  account  embraced  their  entire  transactions  in  such 
estate,  which  included  the  filing  of  an  inventory  of  all  the 
property  they  had  received  and  an  account  of  all  their  dis- 
bursements, whereby  it  appeared  that  the  value  of  the  estate 
thus  accounted  for  was  $1,495. 

Upon  this  showing,  the  surrogate  directed  payment,  among 
other  things,  out  of  the  moneys  so  shown  to  be  in  their  hands, 
the  sum  of  seventy  dollars  to  the  plaintiff  in  this  suit,  which 
was  allowed  him  as  a  reasonable  counsel  fee  in  the  proceed- 
ings, and  which  was  less  than  five  per  cent  upon  the  value  of 
the  property  involved  in  the  account. 

That  a  certificate  of  said  decree  was  thereupon  duly  filed 
in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York,  and  an  execution  thereupon  duly  issued  as  of  a  judg- 
ment of  the  court  of  common  pleas,  which  was  returned 
wholly  unsatisfied ;  and  that  thereupon  the  surrogate,  on  or 
about  the  12th  day  of  November,  1877,  by  an  order  under  his 
hand  and  seal,  duly  assigned  to  the  plaintiff  the  bond  of  the 
defendants  for  the  purpose  of  prosecuting  the  same  in  his 
behalf,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided. In  other  words,  no  question  was  made  as  to  the 
regularity  and  correctness,  in  point  of  form,  of  all  the  pro- 
ceedings set  forth  in  the  complaint  as  constituting  the  basis 
of  the  action. 

0.  F.  Browning,  in  person.      Charles   H.  Munday,  of 
counsel. 

1.  The  decree  of  the  surrogate,  that  the  administrators  pay 
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to  the  plaintiff  the  sum  of  seventy  dollars  as  a  reasonable 
counsel  fee  allowed  him  in  the  proceedings,  whether  it  run 
against  the  administrators  personally  or  against  the  estate, 
was  an  order  touching  the  administration  of  the  estate,  and 
came  within  the  condition  of. the  bond.  In  point  of  fact, 
however,  it  only  required  the  administrators  to  pay  the  same 
out  of  the  funds  in  their  hands  belonging  to  the  estate.  This 
is  apparent  from  the  language  of  the  decree.  After  reciting 
the  accounting  proceedings,  and  that  so  much  money  was 
found  in  their  hands  "  properly  applicable  thereto,"  it  then 
goes  on  to  provide  for  the  payment,  first,  of  the  debt  of 
Emily  Kelly,  and,  second,  the  sum  awarded  to  the  plaintiff 
herein  as  his  counsel  fee.  No  presumption  will  be  indulged 
to  the  effect  that  the  administrators  shall  personally  be  liable 
therefor.  To  have  such  an  effect,  the  language  of  the  decree 
must  admit  of  no  other  construction. 

II.  The  position  assumed  by  the  defendants'  counsel  upon 
the  trial,  that  the  allowance  of  the  surrogate  to  counsel 
belonged  to  the  client  and  not  to  the  counsel,  is  not  tenable. 
The  case  of  Noyeset  al  agt.  The  Children's  Aid  Society  (10 
Hun,  289  ;  53  How.,  10),  subsequently  affirmed  in  the  court 
of  appeals  (5  Weekly  Digest,  130),  which  was  cited  and  relied 
upon  in  support  of  that  position,  does  not  warrant  such  con- 
struction. It  simply  decides  that,  in  granting  such  allow- 
ances to  counsel  in  any  proceedings  before  him,  his  power  is 
confined  to  the  manner  prescribed  in  sections  308  and  309  of 
the  Code  of  Procedure.  Indeed,  this  follows  necessarily  from 
the  very  language  of  the  statute  (Laws  of  1870,  chap.  359, 
sec.  9).  This  statute  differs  very  materially  from  the  Code 
of  Procedure  as  to  the  person  to  whom  the  allowance  can  be 
made.  The  latter  expressly  provides  that  the  costs  and  allow- 
ances shall  be  made  and  belong  to  the  party  to  the  action, 
leaving  him  to  settle  with  his  counsel  as  he  may  see  fit.  It  is 
in  the  nature  of  an  indemnity  to  the  client  for  the  expenses 
incurred  by  him  for  counsel.  At  common  law,  the  costs  or 
fees  incident  to  actions  belonged  to  the  attorney,  and  not  to  the 
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party.  The  Code  of  Procedure  modified  the  common  law  in 
this  respect ;  not  so,  however,  with  that  section  of  the  statute 
which  empowers  the  surrrogate  to  grant  allowances;  by  its 
express  terms,  such  allowances  are  to  be  granted  to  counsel, 
and  not  to  the  party.  All  that  is  decided,  therefore,  by  the 
case  cited  is  that,  in  making  such  allowance  to  counsel,  the 
surrogate  shall  be  limited  as  to  the  amount,  for  example,  by 
the  provisions  of  the  Code  of  Procedure. 

III.  The  surrogate,  by  the  provisions  of  the  Code  of  Pro- 
cedure, was  authorized  to  award  the  plaintiff  five  per  cent 
of  the  amount  of  the  subject-matter  involved,  and  was  not 
limited,  as  was  contended  by  the  defendants'  counsel,  to  five 
per  cent  of  the  amount  of  the  creditor's  claim.  If  the  peti- 
tion to  the  surrogate  had  been  simply  for  the  payment  of  the 
petitioner's  claim,  and  the  proceedings  had  thereon  involved 
only  the  payment  of  such  claim,  the  defendants'  position 
would  perhaps  be  sound.  But  in  this  case  the  administrators 
had  never  filed  an  inventory  or  rendered  an  account  of  their 
proceedings,  and  it  was  an  essential  prerequisite  to  the  obtain- 
ing of  the  relief  asked  for  that  such  an  account  should  be  ren- 
dered. This  accounting,  which  was  had  under  the  supervision 
of  the  petitioner's  attorney,  involved  for  its  subject-matter 
the  entire  estate,  amounting  to  about  $1,500.  Such  account- 
ing took  the  usual  course  of  reference  to  an  auditor,  the 
taking  of  testimony,  objections  to  the  account,  filing  the 
report  of  the  auditor,  the  motion  to  confirm  the  same,  and 
the  decrees  for  the  settlement  thereof.  This  was  not  simply 
for  the  benefit  of  the  petitioning  creditor,  but  on  behalf  of, 
and  inured  to  the  advantage  of,  all  other  creditors  and  per- 
sons interested  in  the  estate,  and  saves  to  them  the  necessity 
and  expense  of  such  a  proceeding  on  any  other  application. 
It  is  in  this  respect  analogous  to  an  action  in  this  court  for  a 
partition  of  real  estate  wherein,  although  the  plaintiff's  claim 
or  interest  may  bear  a  small  proportion  to  the  entire  estate, 
there  is  necessarily  involved  the  value  of  the  whole  property, 
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and  the  courts  have  uniformly  felt  authorized  to  grant  to  the 
attorney  an  allowance  limited  only  by  the  total  value. 

IY.  The  plaintiff  is  entitled  to  judgment  against  the 
defendant,  for  the  full  amount  claimed,  and  costs. 

D.  M.  Porter,  for  defendant  Cummings.  The  defendant, 
George  F.  Cummings,  is  the  sole  defendant  served,  and  con- 
sequently all  inquiries  relate  to  him. 

I.  The  defendant  Cummings  gave  his  bond,  i.  e.,  became 
surety,  that  the  administrators,  &c.,  would  obey  all  orders, 
&c.,  but  only  such  orders  as  authorized  payments  out  of  the 
estate;   in   other  words,  they   were  sureties   that  the  fund 
should  not  be  dissipated.     Consequently  this  defendant  is  not 
responsible  for  costs  which  are  not  expressly  charged  upon 
the  fund  or  payable  out  of  it  by  force  of  law.     Now,  if  the 
defendant  Cummings  pays  these  costs,  the  other  creditors  or 
the  heirs  can  successfully  compel  payment  to  them  of  all  the 
estate  except  the  amount  of  principal  and  interest  paid  to 
Kelly,  exclusive  of  the  costs  and  counsel  fee.     The  adminis- 
trators cannot  pay  this  counsel  fee  out  of  the  estate  (Farrin 
agt.  Myrick,  41  N.  IT.,  315 ;  Austin  agt.  Monroe,  4  Lans., 
67;   S.  C.,  47  N.    Y.,  360).     Consequently  the  defendant 
Cummings  is  not  liable,  as  it  is  an  act  between  others,  and  not 
for  what  he  became  surety. 

II.  The  costs  and  allowance  belong  to  Kelly,  and  not  to 
the  plaintiff  (Code,  309  ;  Noyes  agt.  Children's  Aid  Society, 
10  Hun,  289 ;  8.  C,,  53  How.,  10).     Laws  1870,  page  828, 
provides  that  the  allowance  shall  be  "  in  lieu  of  costs,"  and 
shall  be  allowed  in  the  same  manner  as  are  now  prescribed 
by  the  Code  of  Procedure,  and  under  the  Code  the  costs 
belong  to  the  client.     The  authorities  are  uniform  to  this. 

III.  The  surrogate  had  no  jurisdiction  to  allow  more  than 
five  per  cent  on  $137.50  principal  and  the  interest  at  the 
date  of  the  surrogate's  order,  some  eleven  or  twelve  dollars. 
By  the  act  of  1870  the  surrogate  can  only  allow  the  parties  on 
the  amount  of  their  claim.     When  the  other  creditors  come 
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in,  they  will  ask  an  allowance.  The  subject-matter  of  the 
allowance  is  the  amount  involved  in  the  controversy,  i.  e., 
Kelly's  claim,  which  she  asks  to  recover.  Neither  what  is 
left  by  her  nor  the  value  of  what  is  left  authorizes  an  allow- 
ance upon  that  (The  People  agt.  N.  Y.  and  S.  J.  F.  Co.,  68 
N.  Y.,  71 ;  see  bottom  of  page  82  and  top  of  page  83). 
By  the  law  it  can  only  be  five  per  cent  on  the  amount  recov- 
ered by  Kelly.  The  recovery  of  the  judgment  by  Mrs. 
Kelly  concludes  the  plaintiff.  Judgment  should  be  for  the 
defendant. 

BARRETT,  J.  —  It  was  the  creditor's  demand,  and  not  the 
estate  itself,  which  was  the  subject-matter  involved  in  the 
proceeding  before  the  surrogate.  The  accounting  was  but 
an  incident.  It  is  not  analogous  to  a  partition  suit,  as  claimed 
by  the  plaintiff,  nor  to  an  action  to  restrain  the  erection  of  a 
structure  (68  JV.  Y.,  71),  as  the  defendants  insist,  but  rather 
to  a  creditor's  bill. 

In  such  a  case  the  creditor  would  only  be  entitled  to  an 
allowance  upon  his  judgment,  not  upon  the  value  of  the  prop- 
erty sought  to  be  reached. 

This  is  well  settled  in  Struthers  agt.  Pearce  (51  N.  Y., 
365).  The  plaintiff  claimed  as  a  copartner  and  recovered  one- 
fourth  interest  in  a  lease  taken  by  the  defendants  in  their  own 
name.  It  was  held  that  he  was  entitled  to  an  extra  allowance 
only  upon  the  one-fourth.  The  claim  of  an  allowance  upon 
the  value  of  the  lease  was  repudiated,  LOTT,  Ch.  J.,  remark- 
ing :  "  It  might,  as  it  seems  to  me,  be  claimed  with  equal 
propriety  that  a  plaintiff  who  commenced  an  action  for  the 
settlement  of  partnership  matters  and  accounts,  and  the  pay- 
ment of  his  share  as  a  partner,  could  have  an  allowance  made 
to  him  based  on  the  entire  amount  of  assets  involved  in  the 
settlement." 

Further,  this  construction  is  the  only  reasonable  one  ;  other- 
wise a  number  of  small  creditors  applying  for  payment  at  the 
same  time  might  consume  the  estate  in  allowances. 
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Then  look  at  the  converse.  Will  it  be  contended  that,  if 
the  surrogate  had  dismissed  the  creditor's  proceeding,  she 
could  have  been  mulcted  in  five  per  cent  upon  the  entire 
estate  ?  Both  on  principle  and  authority  it  seems  clear  that 
the  allowance  in  question  was  without  jurisdiction. 

The  question  remains  as  to  whether  these  sureties  can  take 
the  objection. 

The  object  of  the  statute  (Laws  of  1870,  chap.  359,  sec.  1) 
appears  to  be  to  place  the  surrogate's  court,  in  this  matter  of 
jurisdiction,  upon  the  same  plane  as  courts  of  general  juris- 
diction. Under  this  section,  the  remedy  of  the  administrator 
was  probably  limited  to  an  appeal.  The  sureties,  however, 
were  not  parties  to  the  record,  and  could  take  no  appeal.  It 
is  doubtful  whether  they  could  move  the  surrogate  and,  in 
case  of  his  adherence  to  the  original  judgment,  obtain  a 
review  by  appeal  from  the  denial  of  their  motion. 

Be  that  as  it  may,  the  legislature  never  intended,  as  to  the 
parties  dehors  the  record,  to  overturn  the  general  policy  of 
the  law,  which  allows  the  fullest  inquiry  into  jurisdiction. 
Schofield  agt.  Churchill  (reported  in  the  N.  Y.  Weekly  Digest 
of  April  29,  1878,  vol.  6,  No.  9)  is  not  in  point. 

In  that  case  there  was  no  question  of  jurisdiction.  The 
bond  was  executed  to  save  the  executor  from  removal  on  a 
charge,  substantially,  of  misappropriation ;  and  the  defense  of 
this  very  misappropriation  was,  therefore,  clearly  frivolous. 
The  decree  in  that  case  was,  of  course,  conclusive  upon  the 
sureties.  The  court  said  it  was  conclusive  in  the  absence  of 
fraud  and  collusion ;  we  may  add,  in  the  absence  of  an  excess 
of  jurisdiction. 

There  must  be  judgment  for  the  defendants,  with  costs. 
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K  Y.  SUPERIOR  COURT. 

JOSEPHINE   S.   DOUGLAS  and   JENNIE   S.    TWEED   agt.    THE 
KNICKERBOCKER  LIFE  INSURANCE  COMPANY. 

Life  insurance  —  Action+in  equity  to  compel  issuance  of  paid-up  policy  — 
Defense  violation  of  condition  that  party  insured  should  not  travel  upon  the 
seas  or  pass  beyond  the  civilized  settlements  of  the  United  States. 

The  policy  was  issued  and  accepted  upon  the  express  condition  enumer- 
ated therein,  that  if  the  party  whose  life  was  thereby  insured  should, 
without  the  written  consent  of  the  company  previously  obtained,  travel 
upon  the  seas  or  pass  beyond  the  civilized  settlements  within  the  United 
States,  &c.,  &c.,  the  policy  should  be  void,  null  and  of  no  effect.  The 
insured,  after  having  on  the  4th  of  December,  1875,  escaped  from  the 
custody  of  the  sheriff  of  the  city  and  county  of  New  York,  was,  during 
the  year  1876,  found  in  the  port  of  Vigo,  in  Spain,  where  he  had  gone 
without  defendant's  consent,  from  whence  he  was  subsequently  brought 
back  to  New  York  as  a  prisoner : 

Held,  that  upon  this  state  of  facts  an  important  condition  upon  which  the 
policy  had  been  issued  and  accepted  was  violated,  and  that  in  conse- 
quence thereof  the  contract  between  the  parties  came  to  an  end  by  its 
own  limitation,  unless  continued  in  force  by  some  other  provision  or  by 
defendant's  waiver  of  the  violation. 

Equity  will  not  relieve  against  such  violation,  because  the  policy  states 
that  written  permits  will  be  granted  on  reasonable  terms  for  persons 
insured  in  said  company  to  make  voyages  to  any  foreign  country.  The 
granting  of  such  a  permit  upon  terms  to  be  prescribed  by  the  company 
involves  a  new  bargain  to  be  entered  into  by  the  parties  to  the  original 
contract,  which  the  court  cannot  make  for  them.  The  company  has  a 
right  to  determine  each  application  for  a  permit  upon  its  own  facts, 
and  with  special  reference  to  the  additional  risk  to  be  incurred. 

Upon  the  back  of  the  policy  the  following  further  stipulation  appears : 
"  It  being  understood  and  agreed  that  if,  after  the  receipt  by  this  com- 
pany of  not  less  than  three  or  more  annual  premiums  this  policy  should 
cease  in  consequence  of  the  non-payment  of  premiums,  then,  upon  a 
surrender  of  the  same,  the  company  will  issue  a  new  policy  for  the  full 
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value  acquired  under  the  old  one,  subject  to  any  notes  that  may  have 
been  received  on  account  of  premiums,  &c.,  &c."  This  stipulation 
appears  at  the  foot  of  all  the  conditions,  and  was  indorsed  upon  the 
policy  in  red  ink,  and  separately  signed  by  the  president  and  secretary 
of  the  company : 

Held,  that  this  clause  is  available  to  the  person  whose  life  is  insured,  as 
well  as  to  the  beneficiaries.  It  is  not  a  separate  contract,  because 
standing  by  itself,  nor  is  it  capable  of  separate  execution  or  enforce- 
ment. There  was  no  contract  with  the  beneficiaries  separate  and  apart 
from  that  made  with  the  person  whose  life  was  insured,  nor  did  they 
acquire  any  vested  rights  after  the  payment  of  the  third  annual  pre- 
mium, which  could  not  be  divested  by  a  subsequent  breach  of  a  condi- 
tion not  covered  by  the  saving  clause,  nor  were  they  entitled  to  notice 
of  the  election  of  the  company  to  treat  the  policy  as  at  an  end  in  case 
of  a  violation  of  any  of  its  conditions  not  embraced  in  the  clause  last 
referred  to. 

Held,  further,  that,  regarding  the  plaintiffs  exclusively  in  the  light  of 
beneficiaries,  they  having  chosen  the  insured  as  the  subject  of  risk 
under  certain  conditions  which  they  agreed  to  accept,  he  having  vio- 
lated them,  his  breach  is  their  breach,  and  by  such  breach  the  policy, 
by  its  express  terms,  became  null  and  void. 

Held,  also,  that  the  policy  ceased  to  exist  by  the  insured's  travels  upon 
the  ocean  to  reach  Spain;  and  hence,  on  the  first  day  of  October,  1876, 
there  was  no  policy  in  force  on  which  the  premium  could  be  paid.  It 
had  become  null  and  void,  and  it  could  only  be  revived  by  the  mutual 
agreement  of  the  parties.  No  such  agreement  having  been  made,  and 
there  being  no  waiver  of  the  violation,  the  plaintiffs  could  not,  by 
electing  on  the  1st  of  October,  1876,  to  omit  to  pay  the  premium  due  on 
that  day,  impose  upon  the  defendants  the  liability  to  issue  a  new  policy 
for  eight-tenths  of  the  sum  originally  insured. 

Special  Term,  May,  1878. 

ACTION  in  equity  to  compel  defendant  to  issue  to  plaintiffs 
a  paid-up  policy  for  $8,000  as  for  eight-tenths  of  sum  insured 
by  policy  issued  by  defendant  on  the  1st  day  of  October,  1868, 
in  the  sum  of  $10,000. 

Sewell  &  Pierce,  attorneys,  and  Robert  Sewell  and  A.  B. 
Conger,  of  counsel,  for  plaintiffs. 

Johnson,  Cantine  &  Deming,  attorneys,  and  A.  J.  Vander- 
poel,  of  counsel,  for  defendant. 
VOL.  LV  14 
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FKEEDMAN,  J.  —  By  the  terms  of  the  policy,  and  in  consid- 
eration of  the  premium  of  $1,180.90  paid,  and  of  the  annual 
payment  of  a  like  sum,  to  be  paid  on  or  before  the  first  day 
of  October,  at  noon,  in  every  year  during  the  continuance  of 
the  policy,  the  defendant  assured  the  life  of  "William  M. 
Tweed,  of  New  York,  in  the  amount  of  $10,000,  for  the 
benefit  of  the  plaintiffs,  his  daughters,  share  and  share  alike  ; 
and,  in  case  of  the  death  of  either  or  both,  the  portion  belong- 
ing to  the  deceased  child  or  children  to  pass  to  Mary  J.  Tweed, 
the  wife  of  said  William  M.  Tweed.  In  case  of  the  death 
of  William  M.  Tweed  before  the  3d  day  of  April,  1878,  the 
defendant  stipulated  to  pay  the  amount  insured  to  the  bene- 
ficiaries as  stated,  but  in  case  he  should  be  alive  on  that  day, 
the  amount  was  to  be  paid  to  him,  whereupon  the  policy  should 
be  void. 

This  policy  was  issued  and  accepted  upon  the  express  con- 
dition enumerated  therein,  that  if  the  party  whose  life  was 
thereby  insured  should,  without  the  written  consent  of  the 
company  previously  obtained,  travel  upon  the  seas  (except  in 
voyages  between  coastwise  ports  of  the  United  States)  or 
should  pass  beyond  the  civilized  settlements  in  the  United 
States  (excepting  into  the  settled  limits  of  the  British 
Provinces  of  the  two  Canadas,  Nova  Scotia  or  New  Bruns- 
wick), the  policy  should  be  void,  null,  and  of  no  effect. 

It  is  upon  an  alleged  violation  of  this  clause  that  the  defense 
mainly  rests,  for  the  defendant  has  shown  by  testimony  which 
was  not  controverted,  that  William  M.  Tweed,  after  having 
on  the  4th  of  December,  1875.  escaped  from  the  custody  of 
the  sheriff  of  the  city  and  county  of  New  York,  was  during 
the  year  1876  found  in  the  port  of  "Vigo,  in  Spain,  a  distance 
of  about  3,500  miles  from  New  York,  where  he  had  gone 
without  defendant's  consent,  and  that  on  the  26th  of  Septem- 
ber, 1876,  he  was,  at  said  port,  placed  on  board  the  United 
States  man-of-war  Franklin,  and  subsequently  brought  back 
to  New  York  on  said  vessel  as  a  prisoner. 

Upon  this  state  of  facts  there  can  be  no  doubt  that  an 
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important  condition  upon  which  the  policy  had  been  issued 
and  accepted,  was  violated  and  that  in  consequence  thereof 
the  contract  between  the  parties  came  to  an  end  by  its  own 
limitation,  unless  continued  in  force  by  some  other  provision 
or  by  defendant's  waiver  of  the  violation. 

There  is  no  evidence  of  any  waiver.  It  has  been  argued, 
however,  that  because  the  policy  states  that  written  permits 
signed  by  the  president  or  secretary  of  the  company  will  be 
granted  on  reasonable  terms  for  persons  insured  in  said  com- 
pany to  make  voyages  to  any  foreign  country,  equity  will 
relieve  against  the  violation.  The  answer  to  this  proposition 
is  that  the  granting  of  such  a  permit  upon  terms  to  be  pre- 
scribed by  the  company  involves  a  new  bargain  to  be  entered 
into  by  the  parties  to  the  original  contract,  which  the  court 
cannot  make  for  them.  As  matter  of  law  the  company  has  a 
right  to  determine  each  application  for  a  permit  upon  its  own 
facts  and  with  special  reference  to  the  additional  risk  to  be 
incurred  (Rainsford  agt.  The  Royal  Ins.  Co.,  1  Jones  & 
Sp.,  453  ;  affirmed,  52  N.  Y.,  626). 

Nor  is  there  any  evidence  showing  upon  what  terms  Tweed 
would  or  could  have  obtained  a  permit  if  he  had  applied  for 
one,  or  that  the  company  had  or  has  a  uniform  rule  upon  the 
subject.  Under  these  circumstances  the  company  cannot  at 
this  late  day  be  adjudged  liable  to  execute  a  permit  nunc  pro 
tune  upon  such  terms  as  to  the  court  may  seem  reasonable. 

Thus,  in  Hathaway  agt.  Trenton  Mutual  Life  and  Fire 
Insurance  Company  (11  Cush.  [Mass.],  448)  the  condition 
of  the  policy  was  that  it  should  be  void  and  of  no  effect,  if 
the  assured,  without  defendant's  consent  previously  obtained 
and  indorsed  upon  it,  should  pass  beyond  the  settled  limits  of 
the  United  States.  In  returning  from  California  he  did  go 
beyond  those  limits,  and  the  court  held  that  the  policy  was 
thereby  rendered  invalid  and  the  defendant  discharged  from 
all  liability  upon  it,  unless  the  company  did  give  its  consent 
that  he  might  do  so.  It  then  appeared  that  the  assured  had 
permission  to  make  one  voyage  to  California  and  home  in  a 
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first-rate  vessel  round  Cape  Horn  or  by  Yera  Cruz ;  but  it 
also  appearing  that  the  assured  had  returned  home  by  way  of 
Panama  and  Chagres,  the  court  held,  that  the  consent  given 
was  not  a  general  license,  but  a  carefully  defined  and  restricted 
permission ;  that  in  giving  it,  the  company  had  a  right  to  fix 
its  own  terms  and  to  circumscribe  it  within  such  limitations 
as  it  deemed  expedient ;  that,  as  given,  it  restricted  the  assured 
to  the  two  routes  named  ;  and  that  having  chosen  to  return  by 
neither,  but  by  a  third,  not  embraced  in  the  consent,  there  wa& 
a  breach  of  the  condition  of  the  policy  which  rendered  the 
policy  void,  although  there  was  then  no  usually  traveled  route 
by  way  of  Vera  Cruz,  and  although  he  may  have  returned  the 
shortest  and  safest  way. 

In  Nightingale  agt.  The  State  Mutual  Life  Insurance 
Company  of  Worcester  (5  R.  I.  [2  Ames],  38)  the  policy 
fixed  the  limits  of  constant  residence  of  the  assured  within 
certain  states  of  the  United  States,  with  the  privilege  to  travel 
or  be  in  others  upon  certain  conditions.  One  of  these  condi- 
tions was  that  if  the  assured  should,  without  the  consent  of 
the  company  first  had  and  indorsed  upon  the  policy,  go  into 
any  of  the  states  prohibited  between  the  first  day  of  July 
and  the  fifteenth  day  of  October  of  any  year  and  remain 
therein  more  than  five  days,  the  policy  should  become  void 
and  all  payments  thereon  should  be  forfeited  to  the  company. 
The  policy  further  provided  that  "  in  case  of  forfeiture  from 
the  above  or  any  other  cause  the  party  interested  shall  have 
the  benefit  of  such  equitable  adjustment  as  may  from  time  to 
time  be  provided  by  the  board  of  directors."  The  assured 
went  into  one  of  the  prohibited  states,  in  violation  of  the  pro- 
visions stated,  and  after  remaining  therein  ten  days,  was 
attacked  by  apoplexy  and  died.  The  proof  showed  that  such 
violation  did  not  contribute  to  the  death,  and  it  was  claimed 
that  the  policy  upon  its  face  held  out  an  express  promise  of 
an  equitable  adjustment  in  case  of  forfeiture  from  the  alleged 
or  any  other  cause.  But  the  court  held  that  it  had  no  power 
to  interfere  with  the  action  of  the  directors  or  to  dispense 
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with  or  qualify  the  forfeiture  of  the  policy  according  to  its 
own  notions  of  what  would  be  an  equitable  adjustment  under 
the  circumstances. 

The  policy  in  the  case  at  bar  also  provides  that  the  omission 
to  pay  the  annual  premium  on  or  before  12  o'clock,  at  noon, 
on  the  day  or  days  mentioned  therein  for  the  payment  thereof, 
shall  then  and  thereafter  cause  said  policy  to  be  void,  without 
notice  to  any  party  or  parties  interested  therein.  One  of  the 
conditions  printed  upon  the  back  of  the  policy  reiterates  this 
requirement,  and  by  still  another  clause  contained  in  the  body 
of  the  policy  it  is  provided,  that  if  it  shall  be  found  that  the 
conditions  printed  on  the  back  thereof  have  been  violated, 
the  policy  shall  be  void  and  of  no  effect,  either  to  the  insured, 
insurer,  or  any  party  to  whom  this  policy  may  be  assigned, 
and  all  the  premiums  paid  thereon  shall  be  forfeited  to  the 
company. 

But,  upon  the  back  of  the  policy,  the  following  further 
stipulation  appears : 

"  It  being  understood  and  agreed,  that  if,  after  the  receipt 
by  this  company  of  not  less  than  three  or  more  annual  pre- 
miums, this  policy  should  cease  in  consequence  of  the  non- 
payment of  premiums,  then,  upon  a  surrender  of  the  same, 
the  company  will  issue  a  new  policy  for  the  full  value  acquired 
under  the  old  one,  subject  to  any  notes  that  may  have  been 
received  on  account  of  premiums,  that  is  to  say,  if  payments 
for  three  years  have  been  made,  it  will  issue  a  policy  for 
three-tenths  of  the  sum  originally  insured,  if  for  four  years, 
four-tenths,  and  in  the  same  proportion  for  any  number  of 
payments,  without  subjecting  the  assured  to  any  subsequent 
charge,  except  the  interest  annually  on  all  premium  notes 
remaining  unpaid  on  this  policy." 

From  the  fact  that  this  stipulation  appears  at  the  foot  of 
all  the  conditions,  and  that  it  was  indorsed  upon  the  policy 
in  red  ink  and  separately  signed  by  the  president  and  secre- 
tary of  the  defendant,  the  learned  counsel  for  the  plaintiffs 
very  ingeniously  argued  that  the  contract  of  life  insurance 
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under  consideration  was  in  part  with  the  person  whose  life 
was  insured  and  in  part  with  the  beneficiaries  named  in  the 
policy ;  and  that,  as  between  them  and  the  company,  it  was 
divisible  so  that,  after  the  payment  of  the  third  annual  pre- 
mium, the  contract  could  not  be  terminated  by  the  company 
for  a  violation,  by  the  person  whose  life  was  insured,  of  any 
of  the  conditions,  except  on  notice  to  the  beneficiaries.  No 
such  notice  having  been  given,  it  was  further  argued  that  the 
policy  continued  in  force  up  to  the  1st  day  of  October,  1876  ; 
and  that  on  that  day  the  beneficiaries  were  in  a  position  to 
elect  to  omit  the  payment  of  the  premium  falling  due  upon 
that  day,  and  to  demand  a  new  policy  for  the  full  value 
acquired  under  the  old  one,  without  further  charge,  there 
being  no  outstanding  notes  for  premiums  given  by  them  or 
the  insured. 

To  test  the  soundness  of  this  argument,  I  have  made  quite 
an  extensive  and  critical  examination  of  all  the  conditions  of 
the  contract  of  insurance  and  their  bearing  upon  one  another, 
as  well  as  their  collective  force  and  effect.  Some,  as  already 
stated,  are  contained  in  the  body  of  the  policy,  and  the 
remainder,  partly  by  way  of  reiteration  and  partly  by  way  of 
explanation  and  qualification,  are  printed  under  the  general 
title  of  "  conditions  of  insurance  "  upon  the  back  of  the  instru- ' 
ment.  But  the  latter  are  referred  to  in  the  body  of  the  policy 
as  constituting  part  of  the  same,  and  hence  all  the  conditions 
are  to  be  treated  as  if  they  appeared  in  their  appropriate  places 
in  the  body  of  the  instrument.  Considered  with  reference  to 
their  general  legal  effect,  some  bear  the  character  of  condi- 
tions precedent,  or  active  conditions,  the  performance  of  which 
is  essential  to  give  a  right  of  action,  while  others,  being  of  a 
restrictive  character,  declare  the  instances  on  the  occurrence 
of  which  the  policy  was  to  become  void.  The  breach  of  the 
latter  discharges  the  liability  when  once  created  by  the  per- 
formance of  the  active  conditions.  Upon  the  foot  of  all  is 
the  saving  clause  in  favor  of  the  continuance  of  the  policy 
after  the  receipt  of  at  least  three  annual  premiums. 
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But  this  clause  is  available  to  the  person  whose  life  is  insured, 
as  well  as  to  the  beneficiaries.  It  is  not  a  separate  contract, 
because,  standing  by  itself,  it  has  not  sufficient  meaning,  nor 
is  it  capable  of  separate  execution  or  enforcement.  It  was 
manifestly  designed  to  be  a  part  of  the  original  contract  since 
it  refers  to  the  policy  in  express  language,  and  by  its  express 
language  it  was  to  bind  the  company  only  in  case  the  policy 
ceased  in  consequence  of  the  non-payment  of  premiums. 

Time  and  space  do  not  permit  me  to  discuss  the  other  con- 
ditions more  fully  than  I  have  done.  It  is  sufficient  to  say 
that  nothing  can  be  found  in  them,  or  any  of  them,  which 
warrants  the  conclusion  that  there  was  a  contract  with  the 
beneficiaries  separate  and  apart  from  that  made  with  the  per- 
son whose  life  was  insured,  or  that  they  acquired  any  vested 
rights  after  the  payment  of  the  third  annual  premium,  which 
could  not  be  divested  by  a  subsequent  breach  of  a  condition 
not  covered  by  the  saving  clause,  or  that  they  were  entitled 
to  notice  of  the  election  of  the  company  to  treat  the  policy 
as  at  an  end  in  case  of  a  violation  of  any  of  its  conditions  not 
embraced  in  the  clause  last  referred  to.  The  policy  and  all 
the  conditions  contained  in  and  upon  it,  together  constitute 
the  contract,  and  only  one  contract,  upon  which  the  rights 
and  liabilities  of  all  parties  depend. 

Taken  as  a  whole,  therefore,  and  the  only  safe  rule  after  all 
is  to  always  take  the  whole  contract  as  written,  subtracting 
nothing  therefrom,  adding  nothing  thereto,  the  general  plan 
and  scheme  of  the  policy  and  the  plain  intent  of  the  contract- 
ing parties  was,  that  if,  after  three  annual  payments  had  been 
made,  the  policy  should  lapse  in  consequence  of  the  non-pay- 
ment of  premiums  falling  due,  the  company  should  not  be  in 
a  position  to  enforce  the  absolute  forfeiture  of  all  the  pre- 
miums received,  provided  all  the  other  conditions,  upon  the 
observance  of  which  the  life  of  the  policy  depended,  had 
been  complied  with.  But  in  case  any  of  these  other  condi- 
tions had  been  violated,  the  policy  should  become  null  and 
void  without  notice  to  any  of  the  parties  interested.  The  lia- 
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bility  of  the  company  could  become  absolute  only  on  the  hap- 
pening of  a  certain  event,  and  not  even  then,  unless  the 
assured  had  done  certain  acts  and  had  refrained  from  doing 
certain  others.  "What  he  was  required  to  do  and  what  he  was 
prohibited  from  doing  were  conditions  of  liability  agreed  to 
by  all  parties  in  interest,  and  no  court  has  the  right  to  impose 
other  or  additional  ones.  Such  conditions  are  essential  parts 
of  the  contract.  They  qualify  the  entire  contract,  and  upon  a 
violation  of  any  of  the  prohibitory  clauses,  the  contract,  by  its 
terms,  becomes  ipso  facto  void  (Evans  agt.  United  States 
Life  Ins.  Co.,  6  N.  Y.  Supreme  Ct.  R.  \T.  &  <7.],  331 ; 
Rainsford  agt.  The  Royal  Ins.  Co.,  33  N.  Y.  Superior  Ct. 
R.\L\J.&  &],  453 ;  affirmed,  52  N.  Y.,  626 ;  Ritzier  agt. 
The  World  Mut.  Life  Ins.  Co.,  42  N.  Y.  Superior  Ct.  R. 
[10  J.  &  &],  409  ;  Foot  agt.  The  JStna  Life  Ins.  Co.,  61 
N.  Y.,  571). 

Plaintiffs  sue  as  assignees  of  Tweed,  and  as  beneficiaries 
named  in  the  policy.  According  to  the  proofs,  the  eight 
annual  premiums  that  were  paid,  were  paid  by  them.  It  may 
be  a  great  hardship  for  them  to  find  that  the  whole  of  these 
payments  were  made  in  vain,  and  that  the  policy  which  is 
labeled  as  an  endowment  policy  wholly  failed  to  secure  for 
them  any  endowment  whatever.  Indeed,  to  call  a  policy  like 
the  one  in  question  an  endowment  policy  is  a  misnomer.  But 
the  court  can  only  carry  into  effect  the  contract  as  they  made 
it,  and  as  thus  made  they  stand  in  no  better  position  than 
Tweed  would  have  stood  if  he  had  brought  the  action.  The 
courts  cannot  make  contracts  for  the  parties,  nor  alter  or  vary 
those  made  by  them.  The  law,  it  is  true,  frequently  supplies, 
by  its  implications,  the  want  of  express  agreements  between 
the  parties.  But  it  never  overcomes,  by  its  implications,  the 
express  provisions  of  the  parties.  If  these  are  illegal,  the  law 
avoids  them.  If  they  are  legal,  it  yields  to  them,  and  does 
not  put  in  their  stead  what  it  would  have  put  if  they  had 
been  silent.  The  plaintiffs,  even  if  they  be  regarded  exclu- 
sively in  the  light  of  beneficiaries,  chose  Tweed  as  the  subject 
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of  risk  under  certain  conditions  which  they  agreed  to  accept. 
He  violated  them,  and  his  breach  is  their  breach.  By  such 
breach  the  policy  by  its  express  terms  became  null  and  void. 

The  policy  having  come  to  an  end  in  consequence  of 
Tweed's  flight  to  Spain  without  the  consent  of  the  company, 
it  is  not  necessary  to  examine  whether  or  not  his  return  to 
New  York  on  board  the  Franklin,  which  made  the  journey 
by  a  circuitous  route  partly  by  steam  and  partly  under  sail, 
violated  another  provision  of  the  policy  which  required  that 
the  party  whose  life  was  insured  when  traveling  should  pro- 
ceed by  the  usual  mode  of  conveyance  for  travelers. 

In  any  aspect  of  the  case  the  policy  ceased  to  exist  by 
Tweed's  travels  upon  the  ocean  to  reach  Spain,  and  hence  on 
the  first  day  of  October,  1876,  there  was  no  policy  in  force  on 
which  the  premium  could  be  paid.  It  had  become  null  and 
void,  and  it  could  only  be  revived  by  the  mutual  agreement 
of  the  parties.  No  such  agreement  having  been  made,  and 
there  being  no  waiver  of  the  violation,  the  plaintiffs  could 
not,  by  electing  on  the  1st  of  October,  1876,  to  omit  to  pay 
the  premium  due  on  that  day,  impose  upon  the  defendant  the 
liability  to  issue  a  new  policy  for  eight-tenths  of  the  sum 
originally  insured.  Even  if  it  could  be  done,  the  new  policy 
would  be  in  the  same  form  as  the  old  one,  and  consequently 
it  would  be  broken  the  moment  it  was  given. 

The  defendant  is  entitled  to  judgment,  dismissing  the  com- 
plaint with  costs. 

VOL.  LV  15 
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N.  Y.  COMMON  PLEAS. 

JOSEPH  GUILLOTEL  agt.  THE  MAYOR,  &c.,  OF  NEW  YORK. 
Action  for  an  injury  to  tTie  person  —  Statute  of  limitation. 

Though  the  legislature  may  not  pass  a  law  impairing  the  obligation  of  con- 
tracts, it  unquestionably  has  power  to  pass  a  statute  which  shall  operate 
retrospectively,  and  sweep  away  any  right  of  action  that  arose  from  a  tort. 

The  injury  alleged  occurred  on  the  13th  day  of  March,  1873.  At  that 
time  sections  74  and  91  of  the  Code  of  Procedure  provided  that  an 
action  for  an  injury  to  the  person  might  be  brought  within  six  years 
after  the  cause  of  action  accrued.  This  action  was  not  commenced 
until  the  7th  of  April,  1877.  Before  the  action  was  begun,  and  on  the 
26th  day  of  May,  1876,  the  legislature  amended  the  Code  by  enacting 
that  an  action  for  an  injury  to  the  person  should  be  brought  within  one 
year.  The  defendant  pleaded  the  one-year  statute  of  limitations. 

Held,  to  be  a  good  defense. 

The  statute  of  limitations  acts  retrospectively,  for  the  rule  is  that  that  stat- 
ute of  limitations  which  is  in  force  at  the  commencement  of  the  action 
governs  the  rights  of  parties  therein. 

It  seems  that,  if  the  effect  of  the  statute  impairs  the  obligation  of  con- 
tracts, the  statute  is  void;  but  if  the  statute  destroys  a  cause  of  action 
founded  upon  a  tort,  it  is  not  for  that  reason  invalid. 

Trial  Term,  April,  1878. 

YAN  HOESEN,  </.  —  The  jury  found  in  favor  of  the  plain- 
tiff, and  awarded  him  $500  damages.  The  injury,  which  the 
plaintiff  alleges  was  occasioned  by  the  negligence  of  the 
defendant  in  permitting  a  nuisance  to  exist  in  the  streets  of 
this  city  —  an  allegation  which  the  jury  have  found  to  be 
true  —  occurred  on  the  13th  day  of  March,  1873.  At  that 
time  sections  74  and  91  of  the  Code  provided  that  an  action 
for  an  injury  to  the  person  might  be  brought  within  six  years 
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after  the  cause  of  action  accrued.  The  plaintiff  did  not  begin 
his  action  until  the  7th  day  of  April,  1877,  more  than  four 
years  after  the  cause  of  action  accrued  Before  the  action  was 
begun,  and  on  the  26th  day  of  May,  1876,  the  legislature 
amended  the  Code  by  enacting  (see  sec.  7,  chap,  431,  Laws  of 
1876)  that  an  action  for  an  injury  to  the  person  should  be 
brought  within  one  year  after  the  cause  of  action  accrued. 
One  year  was  the  period  of  limitation,  therefore,  when  this 
suit  was  commenced.  On  the  22d  of  May,  1877,  the  period 
of  limitation  for  the  bringing  of  an  action  for  injury  to  the 
person  was  changed  to  three  years,  but  that  change  has  no 
bearing  on  this  action.  The  defendants  pleaded  the  one-year 
statute  of  limitations,  which  was  in  force,  as  I  have  already 
said,  at  the  time  this  action  was  begun,  as  it  was  at  the  time 
the  answer  was  interposed. 

The  sole  question  is,  is  the  action  barred  by  virtue  of  the 
one-year  limitation  enacted  in  1876?  The  counsel  for  the 
plaintiff  contends  that  the  amendment  of  1876  is  not  to  have 
a  retrospective  operation,  so  as  to  act  upon  causes  of  action 
which  existed  prior  to  its  passage ;  and  he  cites  the  cases  of 
Dash  agt.  Van  Kleeck  (7  Johns.,  477)  and  Sackett  agt.  Andross 
(5  Sill,  334-337),  which  declare  the  general  rule  that  a  stat- 
ute subsequently  passed  shall  not  take  away  a  right  of  action 
already  vested.  With  respect  to  causes  of  action  not  founded 
upon  contract,  the  rule  referred  to  is  simply  one  of  construc- 
tion. There  is  no  inhibition  in  the  Constitution  against 
depriving  a  person  of  a  cause  of  action  originating  in  a  naked 
tort.  Though  the  legislature  may  not  pass  a  law  impairing 
the  obligation  of  contracts,  it  unquestionably  has  power  to 
pass  a  statute  which  shall  operate  retrospectively,  and  sweep 
away  any  right  of  action  that  arose  from  a  tort  (1  Kent  Com., 
mar.  p.  409  ;  Satterlee  agt.  Matthewson,  2  Peters,  380 ;  Bal- 
timore E.  R.  Co.  agt.  Nesbit,  10  How.  [  U.  £],  395).  But 
the  rule  enounced  in  Dash  agt.  Van  Kleeck  and  Sackett  agt. 
Andrews  is  undoubtedly  correct,  that  unless  it  is  plain  that 
the  legislature  intended  that  an  act  should  have  a  retroactive 
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effect,  the  courts  will  so  construe  it  that  it  shall  not  destroy  or 
impair  existing  rights  of  action,  whether  they  be  ex  contractu 
or  ex  delicto.  It  is  now  well  settled  that  a  change  in  the 
statute  of  limitations  does  not  impair  the  obligations  of  a  con- 
tract where  it  merely  affects  the  remedy.  But  if,  under  pre- 
tense of  amending  the  statute  of  limitations,  the  legislature 
really  deprives  a  party  of  his  right  of  action  for  the  breach 
of  a  contract,  it  then  becomes  the  duty  of  the  courts  to  pro- 
nounce the  statute  unconstitutional  and  void.  If,  for  instance, 
the  legislature  should  enact  that  no  action  upon  a  past  due 
bond  and  mortgage  should  be  maintained  unless  brought 
within  one  week  or  two  weeks  from  the  time  of  the  passage 
of  the  act,  the  courts  would  declare  such  legislation  to  be 
invalid  (Berry  agt.  Ramsdell,  4  Mete.  [jSy.],  296 ;  \_U.  S. 
Sup.  (?£],  Edwards  agt.  Kearzy,  17  Albomy  Law  Jour.,  347). 
Now,  the  effect  of  the  amendment  of  1876  was,  in  this 
case,  virtually  to  destroy  the  plaintiff's  right  of  action.  That 
amendment  was  passed  May  26,  1876,  and  it  went  into  effect 
on  the  first  of  July  following.  It  gave  the  plaintiff  one 
month  and  four  days  within  which  to  bring  his  action,  a  time 
which  seems  to  me  unreasonably  short.  In  the  case  of  Berry 
agt.  Ramsdell,  cited  above,  the  court  of  appeals  of  Kentucky 
held  thirty  days  too  short  a  time  for  the  people  of  that  state 
to  learn  that  a  new  statute  of  limitations,  the  effect  of  which 
would  be  to  bar  many  existing  claims,  was  then  to  go  into 
operation.  Although  the  intelligence  of  the  people  of  New 
York,  and  the  enterprise  of  the  journalists  of  this  city,  makes 
it  probable  that  the  bar  and  the  public  learn  of  the  changes 
in  the  law  more  promptly  than  any  other  community,  I  think 
one  month  is  too  little  time  to  give  for  discovering  of  amend- 
ments to  the  Code,  and  for  the  bringing  of  actions  to  evade 
their  operation ;  and  if  this  were  an  action  on  contract,  I 
should  upon  that  ground  overrule  the  plea  of  the  statute  of 
limitations.  But  this  is  an  action  ex  delicto.  It  was  compe- 
tent for  the  legislature,  therefore,  to  take  away  the  plaintiff's 
cause  of  action.  An  amendment  of  the  statute  of  limitations 
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always  operates  on  pre-existing  causes  of  action.  The  statute 
of  limitations  acts  retrospectively,  for  the  rule  is,  that  that 
statute  of  limitations  which  is  in  force  at  the  commencement 
of  the  action  governs  the  rights  of  parties  therein  (6  How. 
[  U.  /&],  550).  If  the  effect  of  the  statute  impairs  the  obliga- 
tion of  contracts,  the  statute  is  void.  If  the  statute  destroys 
a  cause  of  action  founded  upon  a  tort,  it  is  not,  for  that 
reason,  invalid.  As  the  statute  of  limitations  always  acts  upon 
existing  causes  of  action,  the  legislature  must  be  deemed  to 
have  contemplated  and  intended  that  result,  if  the  effect  of 
an  amendment  to  the  statute  is  the  absolute  destruction  and 
taking  away  of  a  right  of  action  for  a  tort.  The  statute  of 
limitations  appears  to  me  to  be  a  good  defense  to  this  action, 
and  there  must  be  judgment  for  the  defendant. 
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SUPKEME  COUKT. 

THE  PEOPLE  ex  rel.  GEOEGE  MARTIN  agt.  WILLIAM  DOE- 
SHEIMEE  and  others,  commissioners  of  the  new  capitol,  and 
JAMES  W.  EATON,  superintendent. 

New  state  capitol —  Contracts — Meaning  of  lowest  responsible  bidder. 

It  is  provided  by  chapter  684  of  Laws  of  1875  (pages  809,  810)  that  all 
contracts  for  work  to  be  done  upon  the  new  capitol  shall  be  awarded 
to  the  lowest  bona  fide  responsible  bidder  or  bidders. 

Held,  that  the  statute  requires  the  successful  bidder  to  be  a  responsible 
one,  that  is  "able  to  respond  or  to  answer  in  accordance  with  what  is 
expected  or  demanded,"  in  addition  to  the  giving  of  the  bond  for  the 
faithful  performance  of  the  contract. 

He  is  not  to  be  deemed  a  responsible  bidder  because  he  offers  adequate 
security  for  the  performance  of  the  contract. 

Where  the  contracting  board  has  passed  upon  the  pecuniary  responsibility 
of  a  bidder,  and  rejected  his  bid  because  their  conclusion  was  unfavor- 
able to  him  in  that  particular,  the  court  will  not  interfere  so  long  as 
there  has  been  no  abuse  of  discretion. 

Special  Term,  April,  1878. 

MOTION  for  a  peremptory  maiidamus  to  compel  respondents 
to  award  a  contract  to  the  relator. 

Miller,  Parker  dc  Newcomh,  for  relator. 

A.  Schoonmaker,  Jr.,  attorney-general,  for  respondents. 

Matthew  Hale,  for  parties  to  whom  contract  was  awarded. 

WESTBBOOK,  J.  —  The  papers  show  that  the  respondents 
advertised  for  sealed  proposals  to  do  certain  carpenter  work 
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upon  the  new  state  capitol,  reserving,  among  other  things,  the 
right  to  reject  any  bid.  The  relator's  bid  was  the  lowest  sent 
in,  but  was  rejected  upon  the  ground  of  his  pecuniary  irre- 
sponsibility, though  it  is  conceded  that  the  security,  which  he 
offered  in  the  form  of  a  bond  for  the  faithful  performance  of 
the  work,  was  ample. 

The  application  for  a  mandamus  is  resisted  upon  several 
affidavits  showing  the  pecuniary  condition  of  the  relator,  and 
establishing  the  fact  that  in  rejecting  the  bid  the  respondents 
passed  upon  the  question  of  the  relator's  pecuniary  responsi- 
bility, and  rejected  it  because  their  conclusions  was  unfavor- 
able to  him  in  that  particular.  The  relator  insists  that  his  bid 
was  bona  fide,  and  that  he  is  to  be  deemed  a  responsible 
bidder  because  he  offered  adequate  security  for  the  perform- 
ance of  the  contract.  This  claim  is  resisted  by  the  respond- 
ents. Its  validity  depends  upon  chapter  634  of  Laws  of  1875 
(pages  809,  810),  which  declares :  "  All  contracts  shall  be 
awarded  to  the  lowest  bonafide  responsible  bidder  or  bidders, 
after  being  advertised  by  the  superintendent  in  the  state 
paper  once  in  each  week  for  four  weeks  consecutively,  imme- 
diately preceding  the  letting  of  the  contract.  The  notice  of 
letting  to  be  signed  by  the  superintendent,  who  shall  state 
the  work  to  be  let,  the  quality,  quantity  and  kind  of  material 
to  be  bid  for,  and  the  length  of  time  which  will  be  given  for 
the  completion  of  the  work  or  the  delivery  of  materials,  the 
amount  of  security  required,  the  bonds  to  be  furnished  for 
the  faithful  performance  of  the  contract." 

Without  elaborating  the  argument,  it  seems  to  be  clear  that 
the  statute  intended  that  the  contractor  should  be  a  party  of 
pecuniary  responsibility,  and  that,  in  addition,  he  should  give 
a  bond  for  the  faithful  performance  of  his  contract.  The 
good  sense  of  this  (and  it  involves  no  reflection  upon  the 
poorer  mechanics)  is  obvious.  Though  a  person  may  be  able 
to  give  security  to  his  employer,  yet  his  ability  to  do  and  per- 
form with  promptness  a  heavy  contract,  involving  large  expen- 
ditures, must  depend  greatly  upon  his  own  resources.  For  this 
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reason,  it  is  assumed  that  the  statute  required  the  successful 
bidder  to  be  a  "  responsible"  one,  that  is  to  say,  "  able  to  respond 
or  to  answer  in  accordance  with  what  is  expected  or  demanded  " 
(see  Webster's  Dictionary),  in  addition  to  the  giving  of  the 
bond  for  the  faithful  performance  of  the  contract.  Of  that 
responsibility  the  contracting  board  must  judge,  "While  it  is 
not  held  that  in  a  clear  case  the  court  would  not  interfere 
with  its  action,  yet  it  is  manifest,  upon  a  perusal  of  the  affi- 
davits which  have  been  submitted,  that  there  has  been  no  such 
abuse  of  official  discretion  and  judgment  in  this  case  as  will 
justify  such  interference. 

For  the  reason  above  stated,  the  peremptory  mandamus 
must  be  refused.  There  is,  however,  another  point  worthy 
of  consideration.  Section  2  of  chapter  7  of  Laws  of  1878 
provides :  "  The  said  new  capitol  commissioners  are  hereby 
directed  to  take  such  measures  as  shall  insure  the  completion 
and  finishing  of  that  portion  of  the  new  capitol  containing 
the  assembly  chamber  for  occupation  on  the  1st  day  of  Janu- 
ary, 1879,  by  the  senate  and  assembly."  It  was  for  the  work 
to  be  done  upon  that  portion  of  the  new  capitol  containing 
the  assembly  chamber  for  which  bids  were  made.  Manifestly, 
the  section  gives  a  large  discretion,  for  they  are  "  directed  to 
take  such  measures  as  shall  insure  the  completion  and  finish- 
ing "  of  the  work  by  a  given  time.  To  secure  that  end,  the 
board  has  deemed  it  wise  to  discriminate  as  to  the  men  to  be 
employed.  As  efficiency  and  promptness  in  doing  any  work 
must  depend  largely  upon  the  man  who  does  it,  having  refer- 
ence to  his  integrity,  ability  and  responsibility,  the  board  was 
authorized  to  discriminate  between  bidders.  So  long  as  there 
has  been  no  abuse  of  discretion,  but  only  honest  action  to 
carry  out  legislative  will,  the  court  will  not  interfere. 

The  motion  for  a  peremptory  mandamus  is  denied,  with 
ten  dollars  costs,  to  be  paid  by  the  relator. 
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K.  Y.  COMMON  PLEAS. 

PHILIP  DUGAN  and  another  agt.  MARY  C.  BROPHY,  MICHAEL 
T.  BROPHY,  JAMES  CROW,  EDWIN  TERRY  and  others. 

Form  of  notice  under  mechanic' &  lien  law. 

The  statutory  lien  afforded  by  the  mechanic's  lien  law  of  1875  is  strictis- 
simi  juris,  and  can  only  be  made  effectual  upon  substantial  compliance 
with  its  provisions  in  all  matters  in  respect  to  which  it  had  in  express 
terms  exacted  positive  and  direct  statements  as  to  the  particulars  spe- 
cially mentioned,  as  opposed  to  mere  legal  inferences  from  other  mat- 
ters more  or  less  distinctly  or  indistinctly  asserted,  or  directly  or  infer- 
entially  inferable  from  such  as  are  stated.  The  statute  must  be  strictly 
construed. 

The  vendor  under  contract  to  sell  and  make  advances  to  aid  the  vendee 
to  erect  a  building  upon  the  premises  is  not  liable  as  owner  under  the 
act  of  1875. 

The  notice  under  this  act  is  defective  where  it  fails  to  state  "  the  terms, 
time  given  and  conditions  of  the  contract "  of  the  plaintiff,  made  with 
the  contractor,  against  whom,  by  the  notice  filed,  claim  is  made  for  the 
alleged  debt  due  the  plaintiffs. 

The  statute  in  these  special  enactments  as  to  the  particulars  required  by 
the  fifth  section  of  the  act  of  1875  is  not  content  with  such  legal  infer- 
ences as  might  be  drawn  from  facts  stated  in  general  terms,  but  exacts 
a  direct,  precise  and  positive  statement  of  the  following  particulars,  to  wit: 
"  That  the  demand  made  is  in  exclusion  of  all  just  credits  and  offsets;" 
"of  the  name  of  the  person  (as  principal)  by  whom  the  lienor  was 
employed  or  to  whom  he  furnished  the  materials;"  "of  the  terms,  time 
given  and  conditions  of  the  contract;"  "and  whether  all  the  work  or 
materials  for  which  the  claim  is  made  has  been  actually  performed  or 
furnished,  and  if  not,  how  much  of  it." 

A  notice  under  the  mechanic's  lien  law,  which  does  not  conform  strictly 
to  the  foregoing  requirements,  is  defective,  and  renders  any  lien  sought 
to  be  established,  ineffectual  and  void. 

Special  Term,  March,  1878. 
VOL.  LV  16 


122  NEW  YORK  PRACTICE  REPORTS. 

Dugan  agt.  Brophy. 

D.  M.  Carpenter,  for  plaintiff. 

Kneeland  &  Carter,  for  defendants  Crow  and  Brophy. 

Daniel  T.  Robertson,  for  defendant  Edwin  Terry.  8.  F. 
Kneeland  of  counsel. 

ROBINSON,  J.  —  This  action  is  predicated  upon  an  alleged 
mechanic's  lien  claimed  to  have  been  imposed  under  the  act 
of  1875  (chap.  379).  The  demurrer  of  the  defendant  Mary 
C.  Brophy  (the  admitted  owner  of  the  premises  upon  which 
the  lien  is  claimed)  to  the  complaint  must  be  sustained.  As 
owner  her  interest  could  only  be  made  subject  to  such  lien, 
when  she  stood  in  the  position  of  a  person  whose  property 
could  be  affected  thereby,  and  a  notice  of  lien  had  been  filed 
with  the  county  clerk  which  substantially  complied  with  the 
provisions  of  the  act.  That  which  was  filed  by  and  in  behalf 
of  these  plaintiffs  was  defective  in  failing  to  state,  as  required 
by  section  5  of  the  act,  "  the  terms,  time  given  and  conditions 
of  the  contract  "  of  the  plaintiff  made  with  Michael  T.  Brophy 
and  James  Crow,  composing  the  firm  of  Brophy  &  Crow, 
against  whom,  by  the  notice  filed,  claim  is  made  for  the  alleged 
debt  due  the  plaintiffs.  It  also  asserts  that  the  work  and  labor 
and  materials  for  which  the  claim  is  made  were  done  and  fur- 
nished by  them  to  the  said  firm  of  Brophy  &  Crow,  at  the 
instance  of  said  Mary  C.  Brophy,  but  in  what  relation  or  con- 
nection or  how  she  promoted  and  instigated  the  transaction 
in  any  legal  relation  of  owner  contracting  with  them  for  the 
erection  of  the  building,  or  as  vendor,  contracting  with  them 
to  sell  them  the  premises  on  a  building  loan,  or  how  other- 
wise, is  in  no  way  suggested. 

In  the  recent  case  of  Burbridge  agt.  Maroy  (54  How.,  466), 
decided  by  me  in  February,  1878,  I  had  occasion  to  examine 
the  relation  of  such  a  vendor,  under  contract  to  sell  and  make 
advances  to  aid  the  vendee  to  erect  a  building  upon  the  prem- 
ises, and  held  him  and  his  estate  exempt  from  any  lien 
created  under  the  act  of  1875. 
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Nothing  in  the  notice  of  lien  in  question  indicated  how  or 
to  what,  if  any,  extent  the  estate  or  interest  of  Mary  C.  Brophy 
in  the  land  was  or  could  be  affected  by  or  under  any  of  the 
provisions  of  this  statute.  So,  too,  the  notice  stated  that 
"such  work,  labor  and  materials  was  done  and  furnished 
under  and  in  pursuance  of  the  terms  of  the  following  con- 
tract, viz. :  To  do  all  work  and  furnish  materials  for  all  the 
cornices,  gutter  leaders  and  roof,  in  and  upon  the  construction 
of  a  certain  building  hereinafter  described,  for  the  sum  of 
one  hundred  and  ninety  dollars ;  that  the  sum  of  seventy 
dollars  has  been  paid  thereon  and  that  the  sum  of  one  hun- 
dred and  twenty  dollars  is  now  justly  due  thereon,  over  and 
above  all  offsets  and  claims  and  deductions."  I  am  of  the 
opinion  this  notice  does  not  comply  with  the  requirements  of 
the  act  in  failing  to  state  whether  it  was  made  with  or  by 
Brophy  &  Crow,  as  principals,  or  as  agents  of  Mary  C.  Brophy, 
so  that  she  was  their  debtor,  or  as  contractors  under  her,  or 
what  were  the  terms,  time  given  or  conditions  of  the  contract, 
or  whether  all  the  work,  labor  and  materials  contracted  for 
had  been  actually  performed  or  furnished.  In  this  latter 
respect  no  such  allegation  is  contained  in,  or  necessarily  results 
from,  the  general  averment  that  the  amount  payable  to  plain- 
tiffs under  the  contract  was  due,  or  what  was  done  and  fur- 
nished was,  in  pursuance  of  the  terms  of  the  contract,  non 
constat,  payment  might  have  been  exacted,  by  the  terms  of 
the  contract,  before  complete  delivery  or  some  special  contin- 
gency, or  on  delivery  of  each  item,  as  on  a  severable  contract 
for  the  payment  of  each  delivery  thereof.  How  the  payments 
were  to  be  made,  what  terms  of  credit  were  given  and  what 
were  the  conditions  of  the  contract  are  not  set  forth.  The 
statute  in  these  special  enactments  as  to  the  particulars  required 
by  the  said  fifth  section  is  not  content  with  such  legal  infer- 
ences as  might  be  drawn  from  facts  stated  in  general  terms, 
but  in  the  foregoing  particulars  exacts  a  direct,  precise  and 
positive  statement  of  these  particulars,  to  wit,  that  the  demand 
made  is  in  exclusion  of  all  just  credits  and  offsets,  "  of  the 
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name  of  the  person  (as  principal)  by  whom  the  lienor  was 
employed  or  to  whom  he  furnished  the  materials,"  "  of  the 
terms,  time  given  and  conditions  of  the  contract,"  "and 
whether  all  the  work  or  materials,  for  which  the  claim  is 
made,  has  been  actually  performed  or  furnished,  and  if  not, 
how  much  of  it." 

In  the  case  of  Diossy  agt.  Martin  (reported  in  the  Daily 
Register,  March  16,  1876)  I  had  occasion  to  consider  the 
mechanic's  lien  law  of  1875,  and  then  held  that  the  statutory 
lien  thereby  afforded  was  "  strictissimi  juris  "  and  could  only 
be  made  effectual  upon  substantial  compliance  with  its  provi- 
sions in  all  matters  in  respect  to  which  it  had,  in  express 
terms,  exacted  positive  and  direct  statements  as  to  the  particu- 
lars specially  mentioned  as  opposed  to  mere  legal  inferences 
from  other  matters  more  or  less  distinctly  or  indistinctly 
asserted,  or  directly  or  inferentially  inferable  from  such  as 
were  stated.  The  proceeding  to  establish  such  a  lien  is  not 
one  within  the  general  province  of  remedial  justice,  but  being, 
i/n  invitum,  interposed  by  force  or  virtue  of  a  special  statute 
infringing  upon  the  common-law  right  of  the  owner  of  real 
estate,  and  must,  therefore,  be  strictly  construed.  The  notice 
of  lien  under  consideration  being,  in  these  views,  wholly 
ineffectual  to  impose  any  lien  upon  the  estate  of  Mary  C. 
Brophy  in  the  land,  or  of  any  interest  Brophy  &  Crow  had 
in  it  in  any  relation  to  it  as  purchasers,  lessees  or  otherwise, 
no  right  to  the  enforcement  of  any  lien  in  the  land  is  sug- 
gested in  any  such  terms  of  legal  efficacy,  that  they  could  be 
enforced  by  a  court  of  equity  by  way  of  foreclosure  of  a  lien 
thereon.  Nor  can  any  obligation  for  the  alleged  debt,  as 
against  Mary  C.  Brophy  or  Brophy  &  Crow,  be  enforced 
upon  the  uncertain  and  ambiguous  allegations  that  Brophy  & 
Crow  acted  either  as  the  agent  of  Mary  C.  Brophy  (upon  any 
unknown  agency)  or  as  contractors.  No  such  contract  is  sug- 
gested or  disclosed ;  no  legal  obligation  as  debtors  claimed, 
as  against  either  of  these  parties,  upon  any  valid  legal  obliga- 
tion asserted  in  the  pleading.  As  to  them,  therefore,  the 
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demurrers  must  be  sustained ;  so  as  to  the  defendant  Terry 
brought  into  the  controversy  as  having  claim  upon  or  interest 
in  the  lot  upon  which  the  lien  is  sought  to  be  established. 
Such  lien  being  held  ineffectual  and  void  no  cause  of  action 
exists  as  against  him. 

The  several  demurrers  of  Mary  C.  Brophy,  of  Brophy  & 
Crow,  and  of  Edwin  Terry  sustained  with  leave  to  amend  the 
complaint  on  payment  of  costs  within  ten  days  after  the  ser- 
vice of  notice  of  order  herein  ;  otherwise  judgment  absolute. 
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SUPKEME  COUKT. 
HENKY  D.    BICKETT  agt.  WILLIAM  L.  TAYLOR  and  another. 

Stock  brokers  —  agreement  to  carry  stock  on  margin  —  right  to  sell  when 
margin  not  kept  good — evidence  as  to  circumstances  under  which  written 
instrument  was  executed —  nonsuit. 

It  is  competent  for  a  party  to  show  any  facts  and  circumstances  surround- 
ing the  making  of  a  contract,  which  would  enable  the  jury  to  determine 
the  subject-matter  to  which  the  contract  was  in  fact  applicable. 

It  is  an  elementary  rule  of  construction  that  every  written  instrument 
should  be  interpreted  in  the  light  of  the  circumstances  surrounding  its 
execution,  and  it  is  error  for  the  court  to  exclude  evidence  of  the  cir- 
cumstances under  which  the  instrument  was  executed. 

It  is  only  where  there  is  no  evidence  in  law,  which,  if  believed,  will  sus- 
tain a  verdict,  that  the  court  is  called  upon  to  nonsuit. 

General  Term,  First  Department,  March,  1877. 

APPEAL  from  judgment  entered  upon  dismissal  of  the  com- 
plaint at  circuit.  The  facts  fully  appear  in  the  opinion. 

Freling  H.  Smith,  for  plaintiff,  appellant. 

I.  The  court  erred  in  excluding  evidence  of  the  circum- 
stances under  which  the  contract  was  executed,  and  that  it 
was  intended  by  the  parties  only  to  apply  to  the  stock  which 
defendants  were  carrying  for  plaintiff  at  the  time  of  its  exe- 
cution. It  is  an  elementary  rule  of  construction  that  every 
written  instrument  should  be  interpreted  in  the  light  of  the 
circumstances  surrounding  its  execution,  which  may  always 
be  proved  to  place  the  court  in  the  situation  of  the  parties 
and  enable  it  to  apply  the  instrument  to  its  subject-matter 
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(Bancroft  agt.  Winspear,  44  Barb.,  209 ;  Blossom  agt.  Grif- 
fon, 3  Kern.,  569 ;  Hanck  agt.  Craighead,  <&c.,  8  Hun,  237 ; 
Griffiths  agt.  Hardenburgh,  41  JT.  Z".,  464 ;  J/a^r  N.  T. 
C.  R.  R.  Co.,  49  id.,  414  [419] ;  The  Western  N.  T.  L.  I. 
Co.  agt.  Clinton  et  al.,  Ct.  App.,  June,  18T6;  2  Phil.  EV., 
531 ;  Parsons  on  Contracts,  vol.  2.  p.  499  [5th  ed.J). 

II.  The  court  erred  in  holding  as  matter  of  law  that  the 
contract  of  February  24,  1870,  applied  to  and  governed  the 
transactions  in  question.     The  contract  by  its  terms  relates 
solely  to  the  account  existing  between  the  parties  at  the  time 
of  its  execution.     It  authorizes  defendants,  if  plaintiff  fails  to 
comply  with  its  terms,  "  to  close  his  account,"  to  discontinue 
the  transaction,  &c.     Plaintiff  closed  the   "account"  with 
defendants,  to  which  this  contract  applied,  in  the  spring  of 
1870,  and  had  no  transactions  or  dealing,  or  account  of  any 
kind  whatever,  with  them,  for  two  or  three  years  prior  to  pur- 
chasing the  stocks  in  question. 

III.  Unless  the  contract  was  controlling  on  the  plaintiff  the 
defendants  were  bound  to  give  him  reasonable  notice  of  the 
time  and  place  of  sale  of  the  stocks,  and  such  sale  should  have 
been  held  in  a  public  place,  and  not  in  the  stock  exchange 
(Brass  agt.  Worth,  40  Barb.,  648 ;  Markham  agt.  Jaudon, 
41  N.  Y.,  235). 

IV.  "It  is  only  where  there  is  no  evidence  in  law,  which, 
if  believed,  will  sustain  a  verdict,  that  the  court  is  called  upon 
to  nonsuit"  (Colt  agt.  The  Sixth  Ave.  R.  R.  Co.,  49  N.  Y., 
671 ;  Lubrim  agt.  Kopling,  4  id.,  547 ;  Fish  agt.  Dams,  62 
Barb.,  122  [126] ;  Heyne  agt.  Blair,  62  id,,  19  [22] ;  Thur- 
ler  agt.  Harlem,  &c.,  Co.,  60  id.,  326  [331] ;  Schenck  agt. 
Morris,  2  Sweeney,  464 ;  Breton  agt.  Baxter,  2  id.,  339). 

Robert  Sewell,  for  defendants  and  respondents. 

I.  The  exception  to  the  admission  of  the  contract  of  Febru- 
ary 24,  1870,  on  the  ground  that  it  is  not  shown  to  relate  to 
the  transactions  in  suit,  cannot  be  sustained.  It  is  a  contract 
for  all  future  purchases  of  stocks  and  all  future  dealings 
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between  the  parties ;  and  unless  there  is  clear  evidence  of  its 
abrogation,  it  must  be  held  to  govern  all  after  transactions 
between  the  parties  (Greenleaf  on  Ev.,  sec.  75.). 

II.  The  offer  to  prove  that  the  contract  was  executed  for  a 
special  and  particular  purpose  was  properly  excluded.     The 
intention  of  the  parties  can  best  be  seen   by  the  contract 
itself.     They  express  themselves  in  it  as  intending  to  cover, 
not  only  the  stocks  then  on  hand,  but  all  which  should  be 
thereafter  purchased.     To  attempt,  as  the  offer  does,  to  con- 
tradict this  by  oral  testimony,  is  to  subvert  the  most  element- 
ary principle  of  the  law  of  evidence.     It  might  have  been 
abrogated  subsequently,  but  that  would  be  another  question 
(Bayard  agt.  Malcolm,  1  Johns.,  467 ;   2  Phil.  Evid.,  350 ; 
2  Stark  Evid.,  544 ;  Boorman  agt.  Johnston,  12  Wend.,  573). 

III.  At  the  time  of  the  sale  of  the  stock  by  defendants, 
there  was  only  four  dollars  and  eighty-seven  cents  margin  left. 
There  was  not  a  ten  per  cent  margin.    The  defendants,  there- 
fore, had  a  right  under  the  contract  to  close  plaintiff's  account 
by  sale  of  all  stocks  at  the  brokers'  board  or  elsewhere,  in 
their  discretion.     They  exercised  their  right  on  November 
first,  and  sold  the  stock  at  the  brokers'  board.     The  court 
could  give  no  other  direction  than  to  dismiss.     There  can  be 
no  cause  of  action  predicated  on  an  act  done  under  a  contract, 
which  contract  is  in  full  force.     If  the  contract  was  not  abro- 
gated,  then   the  motion   to   dismiss  was  properly  granted, 
because,  being  proven  to  have  existed,  it  is  presumed  to  con- 
tinue in  existence  until  it  is  shown  to  have  been  abrogated 
(Wilkens  agt.   Earle,   44  N.  Y.,   172;  4  M.  &    G.,  898; 
Meyer  agt.  Hallock,  2  Eobt.,  284;  Cooper  agt.  Dedrick,  22 
Barb.,  516). 

IY.  As  to  the  sale  of  the  stock  not  being  made  in  the 
proper  manner,  all  that  need  be  said  is,  that  it  was  made  under 
the  written  contract,  and  might  have  been  made  anywhere 
defendants  pleased.  It  was  made  at  the  brokers'  board,  but 
it  might  have  been  made  in  the  street,  or  at  the  counter  of 


NEW  YORK  PRACTICE  REPORTS.         129 

Bickett  agt.  Taylor. 

defendants,  or  anywhere  else  they  pleased   (Ma/rkham  agt 
Jaudon,  41  N.  Y.,  258  ;  Stewart  agt.  Drake,  46  id.,  449). 

DAVIS,  P.  J.  —  This  action  was  brought  by  the  plaintiffs 
against  the  defendants,  who  were  stockbrokers,  for  an  alleged 
sale,  without  authority,  of  certain  stocks  which  they,  as  brokers, 
had  purchased  and  were  carrying  for  him. 

It  appeared  in  the  case  that,  on  the  24th  of  November, 
1870,  a  written  agreement  was  signed  by  the  plaintiff  in 
respect  to  certain  stock  transactions  between  him  and  the 
defendants.  This  agreement  clothed  the  defendants  with  the 
greatest  possible  power  with  respect  to  the  use  and  sale  of 
the  stock,  and  subjected  the  plaintiff  to  stringent  obligations 
to  keep  his  margin  at  all  times  at  ten  per  cent.  The  transac- 
tions existing  when  that  agreement  was  made,  and  the  accounts 
in  respect  to  them,  were  fully  closed  more  than  two  years 
before  the  purchase  of  the  stock  in  question.  At  the  time 
the  stock  in  question  was  bought,  nothing  seems  to  have  been 
said  with  reference  to  the  contract  of  18TO.  After  that  con- 
tract had  been  introduced  in  evidence,  the  plaintiff  offered  to 
show  under  what  circumstances  it  was  made,  and,  in  substance, 
that  it  only  applied  to  the  stocks  which  the  defendant  was 
then  carrying,  or  might  purchase  while  he  was  absent  at  the 
south,  in  case  of  a  decline  in  the  market  below  ten  per  cent. 
The  court  excluded  this  offer,  and  the  plaintiff's  counsel 
excepted.  At  the  close  of  all  the  evidence  in  the  case,  the 
court  ruled  that  the  contract  of  1870  covered  all  the  dealings 
between  the  parties. 

Counsel  for  plaintiff  then  requested  the  court  to  submit  to 
the  jury  the  question  as  to  whether  the  contract  was  contem- 
plated by  the  parties  when  the  transaction  in  question  was 
entered  into ;  also,  if  they  found  that  it  was  so  contemplated 
as  to  apply  to  the  present  transaction  in  its  inception,  whether 
there  was  not  a  new  agreement  entered  into  by  the  parties  on 
the  19th  and  20th  of  September,  1873,  when  the  additional 
margin  was  deposited  by  the  plaintiff,  which  was  thereafter 
VOL.  LV  17 
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applicable  to  this  transaction,  and  controlling  upon  the  par- 
ties ;  also,  whether  the  defendant,  on  the  first  of  November, 
sold  the  stock  in  the  proper  manner,  and  at  the  fair  market- 
price  at  the  time  of  the  sale. 

The  court  declined  to  grant  any  of  the  above  requests  or 
to  submit  any  question  to  the  jury,  on  the  ground  that  the 
rights  of  the  parties  were  governed  by  the  contract,  and  that 
there  is  no  evidence  in  the  case  which  would  sustain  a  finding 
of  the  jury  that  it  was  rescinded  or  rendered  nugatory,  and 
plaintiff's  counsel  duly  excepted. 

We  think  the  court  erred  in  these  rulings.  It  appeared  by 
evidence  that  all  the  transactions  existing  at  the  time  that 
contract  was  made,  or  which  constituted  continuous  dealings 
under  the  then  current  account,  had  terminated,  and  the 
account  was  closed  between  the  parties  some  two  years  before 
the  transactions  out  of  which  this  action  arises  took  place. 
By  the  purchase  of  the  stock  in  question  the  plaintiff  opened 
a  new  account  with  the  defendants ;  and  if  there  be  any  legal 
presumptions  (which  we  much  doubt)  that  the  former  con- 
tract existing  between  the  parties  was  thereby  revived,  so  as 
to  apply  to  and  cover  the  new  account,  yet  the  facts  and  cir- 
cumstances proved  in  the  case  very  clearly,  as  it  seems  to  us, 
make  that  question  an  open  one  of  fact  for  the  jury  to 
determine. 

It  was  entirely  competent  for  the  plaintiff  to  show  any 
facts  and  circumstances  surrounding  the  making  of  that  con- 
tract, which  would  enable  the  jury  to  determine  the  subject- 
matter  to  which  the  contract  was  in  fact  applicable ;  that  is  to 
say,  whether  it  was  intended  to  apply  to  transactions  then  cur- 
rent between  the  parties  and  those  which  should  grow  out  of 
their  then  present  dealings  and  form  a  continuous  account,  or 
whether  it  was  intended  to  cover  any  and  all  other  transac- 
tions which  might,  through  any  indefinite  period,  take  place 
between  the  same  parties  after  that  account  had  been  com- 
pletely closed.  Besides,  there  was  evidence  sufficient  to  go  to 
the  jury  upon  the  question  whether  or  not  the  parties  them- 
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selves  did  not  treat  the  transaction  of  1873  as  an  entirely  new 
and  independent  one,  not  governed  or  affected  by  the  old  con- 
tract, and  this  evidence  ought  to  have  been  submitted  to  the 
jury.  There  was  evidence,  also,  on  the  part  of  the  plaintiff, 
tending  to  show  that  on  the  19th  and  20th  of  September, 
1873,  a  new  agreement  was  entered  into  between  the  parties, 
which  thereafter  controlled  and  limited  the  authority  of  the 
defendants  in  disposing  of  the  plaintiff's  stock.  This  question 
should  properly  have  been  submitted  to  the  jury,  for,  if  the 
jury  had  found  upon  it  favorably  to  the  plaintiff,  there  is  no 
reason  why  it  should  not  be  held  to  have  abrogated  the  con- 
tract of  1870,  and  placed  the  parties  in  respect  to  the  stock 
held,  after  the  twentieth  of  September,  upon  an  entirely  dif- 
ferent footing.  The  evidence  upon  this  question  was  conflict- 
ing, but  that  fact  had  no  effect  upon  the  right  of  the  plaintiff 
to  have  the  question  passed  upon  by  the  jury.  It  is  at  least 
doubtful  whether  the  court,  upon  all  the  evidence,  ought  not 
to  have  held,  as  a  question  of  law,  that  the  contract  of  1870 
had  no  application  to  the  stock  purchases  in  1873.  The  pre- 
sumption of  the  continuance  of  that  contract  was  certainly 
not  a  strong  one,  under  the  evidence  in  this  case,  and  there 
was  sufficient  testimony  tending  to  rebut  the  presumption  to 
render  the  ruling  of  the  court  as  matter  of  law,  that  that  con- 
tract covered  all  dealings  between  the  parties,  one  that  can- 
not be  sustained. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

BRADY  and  DANIELS,  JJ.,  concurred. 
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K  Y.  SUPEKIOK  COUET. 

VICTOR  E.  MAUGER  agt.  DUNDAS  DICK. 
Trade-mark  —  Injunction  not  granted  to  restrain  publication  of  circular. 

An  equitable  action  will  not  lie  to  restrain  the  defendant  from  interfering 
with  the  business  of  plaintiff  by  the  publication  of  a  circular  alleged  to 
contain  false  and  fraudulent  representations  that  certain  parties  are 
infringing  his  trade-mark  rights  by  placing  on  the  market  imitations  of 
his  soft  capsules  and  warning  the  trade  that  the  defendant  had  the 
exclusive  right  to  use  the  trade-mark,  "  soft  capsules,"  according  to  law, 
and  that  he  would  promptly  punish,  to  the  full  extent  of  the  law,  any 
encroachments  on  his  rights. 

The  jurisdiction  of  a  court  of  equity  does  not  extend  to  false  representa- 
tions as  to  the  character  or  quality  of  the  plaintiff's  property,  or  to  his 
title  thereto,  when  it  involves  no  breach  of  trust  or  contract,  nor  does 
it  extend  to  cases  of  libel  or  slander. 

Equitable  jurisdiction  to  restrain  the  use  of  a  name,  or  a  trade-mark  or 
letters,  rests  upon  the  ground  of  plaintiff's  property  in  his  name,  trade- 
mark or  letters  and  of  the  unlawful  use  thereof. 

Even  admitting  that  the  contents  of  the  circular  was  false,  that  fact  does 
not  confer  jurisdiction. 

Special  Term,  Jcmuary,  1878. 

THE  action  is  brought  to  restrain  the  defendant  from  inter- 
fering with  the  plaintiff's  business  by  threats,  circulars  and 
suits. 

It  appears,  from  the  pleadings  and  the  testimony,  that  the 
defendant,  under  the  name  of  Dundas  Dick  &  Company,  in 
the  year  1865,  began  the  business  of  preparing  and  offering 
to  the  drug  trade  soft  capsules,  and  that  the  plaintiff,  from 
that  time  up  to  January,  1877,  acted  as  general  agent  for  the 
defendant  for  the  sale  of  the  said  goods. 
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Capsules,  hard  and  soft,  are  known  as  a  device  in  pharmacy 
by  which  disagreeable  medicines  are  enclosed  in  some  jujube 
paste,  or  other  gelatinous  substance,  and  thereby  rendered 
palatable  when  administered. 

In  the  month  of  February,  187T,  the  plaintiff  dissolved  his 
connection  with  the  defendant,  and,  under  the  name  of 
"American  Soft  Capsule  Co.,  Victor  E.  Mauger,  agent,"  set 
up  for  himself  in  the  same  line  of  business ;  and,  in  May, 
1877,  the  defendant,  as  alleged,  falsely,  fraudulently  and 
maliciously  contriving  to  injure  the  plaintiff  in  his  business 
and  to  prevent  competition,  issued  the  following  circular : 

"  To  the  wholesale  and  retail  druggists  of  the  United  States  : 

"  35  AND  37  WOOSTER    STREET,  NEW  YORK, 

May  15,  1877. 

"  GENTLEMEN.  —  We  have  been  advised  that  certain  parties 
are  infringing  our  trade-mark  rights  by  seeking  to  place  in 
the  market  imitations  of  our  soft  capsules.  We  would  there- 
fore warn  the  trade  of  such  goods,  and  state  that  since  intro- 
ducing our  soft  capsules,  in  1865,  we  have  advertised  and 
characterized  our  medicines  under  that  name,  and  that  we 
have  the  exclusive  right  to  use  the  trade-mark  '  soft  capsules,' 
according  to  law.  Therefore,  we  hereby  give  notice  that  we 
shall  punish  promptly,  and  to  the  full  extent  of  the  law,  any 
encroachments  on  our  rights,  whether  such  be  of  a  direct  or 
indirect  nature,  and  whether  by  selling  or  offering  for  sale  any 
goods  of  that  description  bearing  that  name  and  not  of  our 
manufacture. 

"  No  soft  capsules  are  genuine  unless  bearing  the  signature 
of  Dundas  Dick  &  Co.  on  each  box. 

"  Yours,  very  respectfully. 

"  DUNDAS  DICK  &  CO." 

The  prayer  of  the  complaint  demands  judgment  enjoining 
and  perpetually  restraining  the  defendant  and  his  agents, 
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<fec.,  from  further  publishing  or  sending  to  persons  or  firms 
engaged  in  the  drug  trade  in  the  United  States  the  said  false 
and  threatening  circular,  or  any  other  similar  circular. 

Edward  S.  Babcock,  for  plaintiff. 
Duett,  Sett  &  Duett,  for  defendants. 

SPEIE,  J.  —  I  am  unable  to  perceive  how  the  plaintiff  can 
maintain  this  action  on  any  principle  of  equitable  jurisdiction. 
He  does  not  claim  to  restrain  the  use  of  a  name  or  a  trade- 
mark or  the  publication  of  letters,  but  the  publication  of  a 
circular  containing  false  and  fraudulent  representations  that 
certain  parties  are  infringing  his  trade-mark  rights  by  placing 
on  the  market  imitations  of  his  soft  capsules,  and  warning  the 
trade  that  the  defendant  had  the  exclusive  right  to  use  the 
trade-mark  "  soft  capsules,"  according  to  law,  and  that  he 
would  promptly  punish  to  the  full  extent  of  the  law  any 
encroachments  on  his  rights.  The  circular  is  not  addressed 
to  the  plaintiff,  but  to  the  trade.  It  is  true  the  complaint  sets 
forth  specific  instances  in  which  the  persons  therein  named, 
who  had  intended  to  make  purchases  of  him,  had  been 
deterred  therefrom  by  written  representations  of  the  purport 
set  forth  in  the  circular,  and  who  had  been  induced  thereby 
to  withdraw  their  custom  from  the  plaintiff.  There  is  no 
reference  therein  to  the  plaintiff  or  his  business,  except  as  the 
facts  might  apply  to  him.  It  does  not  appear  that  the  plain- 
tiff was  under  any  obligation  or  duty  to  protect  the  persons 
or  public  threatened  by  the  circular,  if  they  should  do  the 
acts  therein  denounced.  The  plaintiff's  goods  were  not  pre- 
sented to  the  public  by  labels  or  boxes  in  which  they  were 
inclosed  at  all  resembling  the  goods  prepared  and  put  upon 
the  market  by  the  defendant.  The  jurisdiction  of  a  court  of 
equity  does  not  extend  to  false  representations  as  to  the  char- 
acter or  quality  of  the  plaintiff's  property,  or  to  his  title 
thereto,  when  it  involves  no  breach  of  trust  or  contract,  nor 
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does  it  extend  to  cases  of  libel  or  slander.  Equitable  juris- 
diction to  restrain  the  use  of  a  name  or  a  trade-mark  or  letters, 
rests  upon  the  ground  of  plaintiffs  property  in  his  name, 
trade-mark  or  letters,  and  of  the  unlawful  use  thereof. 

*T;he  complaint  alleges  no  trust  or  contract  between  the 
parties,  and  no  use  of  the  plaintiff's  name,  but  only  that  the 
defendant  made  false  and  fraudulent  representations  that 
the  articles  manufactured  by  certain  persons  in  the  trade  were 
infringements  of  letters-patent  to  which  the  defendant  has  a 
legal  and  exclusive  right.  If  it  be  admitted,  as  claimed  by 
the  plaintiff,  that  the  contents  of  the  circular  were  false,  that 
fact  does  not  confer  jurisdiction. 

If  the  plaintiff  has  any  remedy,  it  is  by  action  at  law 
( Wolfe  et  al.  agt.  Burke  et  al,  56  N.  Y.,  115  ;  Boston  Diatete 
Co.  agt.  Florence  Martfg  Co.  114  Mass.,  169.) 

The  complaint  must  be  dismissed. 
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K  Y.  MAKINE  COUKT. 
ABRAHAM  LEVY  et  al.  agt.  ABRAHAM  KAIM  et  al. 

Arrest —  when  party  may  be  admitted  to  jail  liberties. 

Defendants  arrested  in  an  action  to  recover  chattels  wrongfully  concealed 
or  disposed  of,  may,  under  the  new  Code,  either  give  an  undertaking  to 
pay  any  judgment  finally  recovered,  or  be  admitted  to  the  liberties  of 
the  jail  upon  the  ordinary  limit  bond. 

Special  Term,  March,  1878. 

It.  Sampter,  for  motion. 

Vanderpoel,  Green  &  Cuming,  opposed. 

McAoAM,  J. —  In  this  action,  which  is  to  recover  chattels 
wrongfully  concealed  and  disposed  of  by  the  defendants,  an 
order  of  arrest  was  granted  bailable  in  $1,500.  The  defend- 
ants, who  are  in  actual  custody,  seek  to  obtain  their  liberty 
upon  executing  the  ordinary  limit  bond.  The  sheriff  opposes 
their  application  upon  the  ground  that,  under  subdivision  2 
of  section  575  of  the  Code  of  Civil  Procedure,  the  defendants 
are  required  to  give  an  undertaking  to  pay  any  judgment 
that  may  be  recovered  in  the  action,  and  the  sheriff's  counsel 
insists  that  the  defendants  are  entitled  to  no  other  relief. 
This  is  an  error.  The  provision  cited  applies  only  to  cases 
where  the  defendants  ask  to  be  discharged  upon  bail.  Sec- 
tion 149  of  said  Code  provides  that  "  a  person  in  the  custody 
of  a  sheriff,  by  virtue  of  an  order  of  arrest,  or  of  an  execution 
in  a  civil  action,  or  in  consequence  of  a  surrender  in  exonera- 
tion of  his  bail,  is  entitled  to  be  admitted  to  the  liberties  of 
the  jail  upon  executing  a  bond  to  the  sheriff,  as  therein  pre- 
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scribed."  This  section,  which  is  new,  extends  the  liberties  of 
the  jail  to  defendants  in  custody  under  orders  of  arrest  as 
well  as  under  final  process.  The  next  section  (150)  provides 
the  form  of  the  bond,  which  must  be  "  conditioned  that  the 
person  so  in  custody  shall  remain  a  prisoner,  and  shall  not,  at 
any  time  or  in  any  manner,  escape  or  go  without  the  liberties 
of  the  jail  until  discharged  by  due  course  of  law."  Sections 
149  and  575  are  not  in  conflict.  The  distinction  between 
them  is  that,  under  the  bail  bond  required  by  section  575,  the 
defendants  are  discharged  from  the  arrest  (see  sec.  573), 
while  under  the  limit  bond  the  defendants  remain  under 
arrest  and  are  merely  admitted  to  the  liberties  of  the  jail  (sec. 
149),  which  in  the  city  and  county  of  New  York  embrace  the 
whole  of  that  city  and  county  (sec.  145).  The  sheriff  will, 
therefore,  be  directed  to  discharge  the  defendants  upon 
receiving  the  undertaking  required  by  section  575,  subdi- 
vision 2,  or  to  admit  them  to  the  liberties  of  the  jail  upon  the 
limit  bond  provided  for  in  sections  149  and  150  (supra). 
Ordered  accordingly. 
VOL.  LV  18 
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A  SUPKEME  COUKT. 

jt 

THE   MAYOR,  <fec.,  OF   THE   CITY  OF  NEW   YORK   agt.  THE 
UNION  FERRY  COMPANY. 


Officers  of  municipal  corporation  —  their  duties  —  action  in  equity  to 
conveyances  —  remedy  at  law  —  cloud  upon  title  —  Ferry  franchise  —  action 
by  municipal  corporation  for  —  relief  against  acts  of  municipal  officers  — 
Pleading. 

Persons  appointed  by  statute  to  hold  official  relations  to  a  municipal  cor- 
poration and  charged  with  specific  trusts  and  duties  in  respect  to  its 
property  and  its  application,  must  act  in  conformity  with  the  law  which 
appoints  them.  When  they  act  otherwise  it  is  a  breach  of  trust  and 
abandonment  of  duty. 

Hence,  field,  that  a  lease  of  ferries  for  a  term  of  years,  made  by  the  com- 
missioners of  the  sinking  fund  of  the  city  of  New  York,  at  a  nominal 
rent  of  one  dollar  per  annum,  the  annual  rent  of  which  was  of  the  value 
of  more  than  $100,000,  was  void;  the  rents  being  pledged  by  law  to  the 
sinking  fund  for  the  payment  of  interest  on  the  funded  city  debt,  it  was 
the  duty  of  the  commissioners  to  obtain  the  rental  value  of  the  ferries. 

An  application  to  a  court  of  equity  for  the  cancellation  of  a  deed  is  not  a 
matter  of  right.  It  rests  with  the  sound  discretion  of  the  court,  accord- 
ing to  what  is  reasonable  under  the  circumstances  of  the  particular  case, 
whether  the  relief  shall  be  granted  or  refused.  The  jurisdiction  of  the 
court  is  protective,  preventive  and  remedial. 

Where  the  law  affords  an  adequate  remedy  equity  will  not  interfere.  But 
where  adequate  remedial  justice  is  not  complete  at  law,  or  is  in  doubt, 
equity  will  interfere  and  grant  relief  (  Vide,  Mayor,  &c.  ,  of  N.  T.  agt. 
North  Shore  Staten  Island  Ferry  Co,  post  p.  154).  Ejectment  will  not 
lie  for  the  recovery  of  a  ferry  franchise. 

Where,  in  an  action  to  set  aside  a  deed  as  invalid,  the  relief  depends  upon 
facts  extrinsic  thereto  such  facts  must  be  set  up  in  the  complaint. 

An  action  in  equity  will  lie  to  set  aside  a  lease  of  ferries,  illegally  made,  as 
&  cloud  upon  the  title  (Smith  agt.  The  Mayor  of  N.  Y.,  Q8N.  T.,  552; 
Town  of  Venice  agt.  Woodruff,  62  id.,  470;  N.  T.  and  N.  H.  R.  R.  Co.  agt. 
Schiiyler,  Hid.,  592). 

The  municipal  corporation  stands  in  such  relation  to  the  ferry  franchises 
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that  it  may  properly  ask  a  court  of  equity  to  examine  into  the  validity 
of  conveyances  thereof  made  by  its  officers  and  seek  to  have  deeds 
which  convey  away  such  property  to  the  injury  of  tax-payers  and  cred- 
itors, and  which  are  void  or  voidable,  canceled  and  delivered  up  so  that 
the  property  may  be  applied  to  the  purposes  to  which  it  has  by  law 
been  pledged. 

Special  Term,  New  York,  June,  1877. 

MOTION  at  the  trial  to  dismiss  the  plaintiff's  complaint. 

George  Ticknor  Curtis,  for  plaintiff. 

Charles  E.  Miller  and  Benjamin  D.  Silliman,  for 
defendants. 

VAN  VORST,  J.  —  After  a  careful  consideration  of  the  com- 
plaint and  the  argument  of  the  learned  counsel  for  the  defend- 
ant in  support  of  their  motion  to  dismiss  the  same,  I  am  of 
the  opinion  that  the  motion  ought  not  to  be  granted. 

The  action  is  brought  for  the  purpose  of  obtaining  an  adju- 
dication that  a  lease  from  the  plaintiff  "  by  the  commissioners 
of  the  sinking  fund"  to  the  defendant,  made  May  1,  1871, 
by  which  certain  ferries  and  their  appurtenances  were  leased 
to  the  defendant  for  a  period  of  ten  years  at  the  nominal  rent 
of  one  dollar  per  annum,  upon  the  condition  of  a  concession 
in  the  way  of  fares  to  persons  using  the  ferries  during  certain 
hours  of  the  day,  should  be  canceled  a-nd  the  ferries  and  their 
appurtenances  delivered  up. 

It  appears  from  the  complaint  that  the  plaintiff  is  the  owner 
of  the  ferries ;  that  at  the  time  of  the  making  of  the  lease  the 
rents  of  the  same  were  pledged  to  the  "  sinking  fund  "  to  be 
applied  to  the  payment  of  the  principal  and  interest  of  the 
city  stocks  for  the  benefit  and  relief  of  the  inhabitants  and 
tax-payers  of  the  city  of  New  York ;  that  the  defendants,  from 
May  1,  1861,  to  May  1,  1871,  held  a  lease  from  the  plaintiff 
of  these  ferries,  paying  therefor  an  aggregate  rent  of  $103,000 
per  annum,  which  rent  was  paid  and  received  for  the  use  of 
the  commissioners  of  the  sinking  fund. 
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That  at  the  time  the  lease  complained  of  was  made  the 
ferries  and  appurtenances  were  worth  for  a  term  of  ten  years 
from  May  1,  1871,  and  ought  to  have  produced  to  the  city, 
a  rent  of  $150,000  per  annum  for  the  use  of  the  commission- 
ers of  the  sinking  fund. 

That  by  force  of  ordinances  of  the  city,  confirmed  and  rati- 
fied by  laws  of  the  state,  it  was  the  duty  of  the  commissioners 
of  the  sinking  fund,  officers  appointed  and  designated  by  law, 
to  collect,  receive  and  apply  the  rents  of  the  ferries  to  the 
payment  of  the  interest  accruing  and  to  accrue  on  numerous 
funded  debts  and  stocks  of  the  city  of  New  York  outstanding 
and  held  by  numerous  persons,  creditors  of  the  city. 

It  cannot  be  otherwise  than  that  the  commissioners  of  the 
sinking  fund  were  under  a  duty  to  the  city  of  New  York,  its 
inhabitants  and  its  creditors,  to  obtain  the  rental  value  of  the 
premises. 

It  cannot  be  claimed,  in  reason,  that  they  could  give  away 
a  valuable  franchise  which  had  in  the  past  yielded  as  rent  over 
$100,000  per  annum,  and  which  was  in  fact  worth  over 
$150,000  per  annum  at  the  time  of  making  of  the  lease. 

If  they  could  make  such  gratuitous  disposition  of  the  ferry 
franchise  there  is  no  reason  why  they  might  not  do  the  same 
with  respect  to  other  property  of  the  city.  If  they  could 
make  this  lease  at  a  nominal  rent  upon  a  condition  that  per- 
sons using  the  ferries  during  certain  hours  of  the  day  should 
be  favored  in  the  way  of  fares  I  do  not  see  but  that  they 
could  lease  valuable  lands  and  buildings  owned  by  the  city  at 
a  dollar  a  year  upon  the  condition  that  their  lessees  should  let 
the  same  to  under-tenants  at  low  rents. 

It  is  manifest  that  the  commissioners  of  the  sinking  fund 
stood  in  no  such  relation  to  these  ferries  as  to  be  justified  in 
disposing  of  them  at  a  nominal  rent,  in  order  that  they  might 
secure  advantages  to  persons  using  the  same  during  certain 
periods.  They  were  under  no  duty  and  had  no  power  to 
sacrifice  the  interests  of  the  inhabitants  of  New  York  and  its 
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creditors  to  secure  advantages  and  concessions  of  this  nature 
to  limited  numbers  of  persons  traveling  over  the  ferries. 

Persons  appointed  or  designated  by  statute  to  hold  official 
relations  to  a  municipal  corporation  and  charged  with  specific 
trusts  and  duties  in  respect  to  its  property  and  its  appropria- 
tion, must  act  in  conformity  with  the  law  which  appoints  or 
designates  them. 

They  can  legally  perform  no  duty  other  than  that  enjoined 
or  reasonably  implied  from  the  terms  of  the  statute  appoint- 
ing them. 

The  corporation  is  bound  only  by  the  authorized  acts  of  its 
officers  and  agents  (Brown  agt.  The  Mayor,  dkc.,  63  N.  Y., 
243 ;  Weismer  agt.  Village  of  Douglas •,  64  id.,  105).  When 
they  act  otherwise  it  is  a  breach  of  trust  and  abandonment  of 
duty,  and  the  action  itself  is  a  violation  of  public  policy. 

It  cannot  but  be  considered  that  the  disposition  of  these 
ferries  at  a  nominal  rent,  upon  the  conditions  imposed  and 
above  referred  to,  are  an  unlawful  withdrawal  of  the  revenues 
which  belong  to,  and  should  be  collected  for  the  use  of,  the 
sinking  fund  created  for  the  discharge  of  the  city  debt. 

But  it  is  urged  by  the  learned  counsel  for  the  defendant 
that  the  invalidity  complained  of  appears  upon  the  face  of 
the  lease  and  that  a  court  of  equity  will  not  order  an  instru- 
ment to  be  delivered  up  and  canceled  which,  upon  its  face, 
is  plainly  illegal  and  void  and  against  public  policy.  In  the 
lease  itself  there  is  no  invalidity  appearing. 

The  rent  reserved,  it  is  true,  is  stated  to  be  one  dollar  per 
annum.  This  the  lease  shows,  but  it  is  not  necessarily  void 
for  that  reason.  The  reservation  of  a  rent  of  one  dollar  per 
annum  may,  in  the  law,  be  a  good  consideration.  Non  con- 
stat  it  is  not  all  the  franchise  is  worth  and  sufficient  to  uphold 
the  instrument. 

It  is  only  when  the  extrinsic  fact  is  stated  and  proved  that 
the  premises  were  worth  $150,000  per  annum  that  the  inva- 
lidity of  the  transaction  appears. 

By  such  extrinsic  fact,  for  the  purposes  of  this  motion, 
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admitted,  the  injury  to  the  sinking  fund  appears,  and  the 
lease  is  shown  to  have  originated  in  a  breach  of  duty,  and  to 
be  opposed  to  public  policy. 

An  application  to  a  court  of  equity  for  the  cancellation  or 
delivering  up  of  instruments  is  not,  strictly  speaking,  a  matter 
of  absolute  right.  It  is  a  matter  of  sound  discretion  to  be 
exercised  by  the  court,  either  in  granting  or  refusing  the  relief 
prayed,  according  to  its  notion  of  what  is  reasonable  and 
proper  under  all  the  circumstances  of  the  particular  case 
(Story's  E€[.  Jur.,  vol.  2,  sec.  693). 

This  is  not  an  arbitrary  discretion,  however ;  but  is  to  be 
judicially  exercised  (Hamilton  agt.  Gumming  s,  1  Johns.  Chy., 
517). 

The  exercise  of  jurisdiction  in  cases  of  this  character  is  pro- 
tective and  preventive.  It  is  also,  in  a  true  sense,  remedial. 

The  rule,  doubtless,  is  that  where  the  law  affords  an  ade- 
quate remedy  for  redress,  equity  will  not  interfere  and  decree 
the  cancellation  of  an  instrument. 

But  where  remedial  justice,  adequate  for  the  protection  of 
the  party,  is  not  complete  at  law  or  is  in  doubt,  the  interposi- 
tion of  a  court  of  equity  may  be  invoked. 

I  cannot  find  that  the  plaintiff  has  any  adequate  remedy  at 
law. 

An  action  of  ejectment  cannot  be  maintained. 

No  action  of  ejectment  can  be  brought  for  the  recovery  of 
a  ferry  franchise  which  ranks  as  an  incorporeal  hereditament. 
Ejectment  can  be  brought  only  for  corporeal  hereditaments 
(Rowan  agt.  Kelsey,  18  jBarb.^  488). 

Things  which  lie  merely  in  grant  are  not  the  subjects  of 
an  action  of  ejectment,  because  these  being  incorporeal  things, 
are  in  their  nature  invisible,  and  therefore  not  capable  of 
being  delivered  in  execution  (Bacon's  Abt.,  Ejectment,  D}. 

The  right  to  review  the  proceeding  by  certiorari,  were  it 
otherwise  effective,  is  gone.  In  analogy  to  the  limitation  of 
a  writ  of  error,  the  writ  of  certiorari  will  not  be  granted  after 
two  years  (Exparte  Elmendorf  and  others  agt.  The  Mayor 
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of  New  York,  25  Wend.,  693 ;  The  People  agt.  The  Mayor, 
&c.,  of  New  York,  2  Hill,  10). 

I  ana,  therefore,  persuaded  that  the  plaintiffs  only  remedy 
is  through  this  action  brought  for  a  cancellation  of  the  lease. 

It  is  objected  by  the  counsel  for  the  defendant  that  there  is 
no  allegation  in  the  complaint  that  the  claim  of  the  defendant 
is  valid  upon  the  face  of  the  lease  ;  that  there  is  no  averment 
that  extrinsic  facts  are  necessary  to  be  proved  in  order  to 
establish  its  invalidity  or  illegality ;  that  it  is  not  alleged  that 
the  lease  is  apparently  within  the  powers  of  the  corporation  or 
of  the  commissioners  of  the  sinking  fund,  and  in  support  of 
their  view  as  to  the  necessity  of  such  allegation  they  refer  to 
the  case  of  Hey  wood  agt.  The  City  of  Brooklyn  (14  N.  Y., 
634). 

It  cannot  be  that  any  particular  words  must  be  used  in  set- 
ting up  a  cause  of  action  for  equitable  relief  in  cases  of  this 
character. 

Facts  are  to  be  pleaded  and  not  conclusions,  and  relief  must 
be  awarded  such  as  the  facts  justify. 

The  power  of  the  commissioners  is  shown  by  the  complaint, 
and  the  lease  which  is  annexed  is  valid  in  form  and  execution. 
Certain  collateral  facts  are  stated  in  the  complaint  which  do 
not  appear  upon  the  face  of  the  lease.  It  is  true  that  the 
pleader  does  not  call  them  extrinsic  facts,  nor  does  he  state 
the  necessity  of  proving  them.  But  the  simple  statement  of 
the  facts  invests  them  with  their  true  character  and  relation 
to  the  lease. 

The  defendant's  counsel  further  contends,  in  alluding  to  the 
plaintiffs  claim  in  the  complaint,  that  the  lease  is  a  "  cloud 
upon  the  plaintiffs  title  to  the  ferries ;  that  no  cloud  can  be 
cast  upon  the  title  to  an  incorporeal  hereditament  or  franchise, 
and  that  the  jurisdiction  of  a  court  of  equity  for  the  removal 
of  clouds  upon  title  applies  only  to  deeds,  instruments  and 
proceedings  which  affect  real  estate." 

I  am  referred  to  the  case  of  Smith  agt.  The  Mayor,  &c., 
of  New  York,  in  the  court  of  appeals,  decided  in  February, 
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1877,  a  copy  of  which  in  manuscript  has  been  handed  up  in 
support  of  this  position  (Smith  agt.  The  Mayor,  t&c.,  68 
N.  Y.,  552). 

I  do  not  understand  it  to  be  absolutely  held  in  that  case 
that  an  action  in  equity  cannot  be  maintained  to  remove  a 
cloud  upon  the  title  of  property  other  than  real  estate. 
EARL,  J.,  does  say  that  the  attention  of  the  court  has  not  been 
called  to  any  case  where  an  action  has  been  maintained  to 
remove  a  cloud  upon  any  title  except  real  estate.  He,  how- 
ever, adds :  "  But  there  may  be  some  property  or  rights  not 
real  estate  over  which  a  cloud  may  be  cast,  which  a  court  of 
equity  will  remove." 

The  ferry  franchise  existing  in  the  municipal  corporation 
plaintiff,  is  both  a  property  and  a  right  within  the  terms  used 
by  EARL,  J. 

In  speaking  of  the  grants  to  the  city  of  New  York  of  the 
right  to  establish  ferries,  Chancellor  KENT,  in  his  notes  upon 
the  Montgomerie  charter,  says  :  "  They  are  grants  of  corporate 
franchises  partaking  of  the  nature  of  private  property.  They 
confer  on  the  inhabitants  of  New  York  vested  and  valuable 
interests  arising  from  the  rents  and  profits  of  every  ferry 
established  or  to  be  established  under  the  charter  "  (Dames' 
Laws  of  New  York,  214,  n.  30,  p.  226 ;  Hoffman's  Treatise 
on  the  Estate  and  Rights  of  the  City  of  New  York,  1862, 
pp.  273-303 ;  Mayor,  <&c.,  of  New  York  agt.  N.  Y.  and 
8.  1.  Ferry  Company,  40  Superior  Ct.  R.  \J.  &  /£],  232 ; 
opinion,  MONELL,  C.  J.}. 

The  case  of  The  New  York  and  New  Haven  Rail- 
road Company  agt.  Schuyler  (17  N.  Y.,  592)  was  one 
brought  to  have  certain  spurious  certificates  of  stock  in 
a  railroad  company  removed  as  clouds  upon  the  title  of 
the  genuine  stockholders.  It  was  upheld  upon  that  ground. 
In  that  case  it  is  stated  the  existence  of  these  shares 
is  unjust  "  because  it  must,  of  necessity,  exercise  a  most 
depressing  influence  upon  the  real  stock  of  the  corpora- 
tion ; "  and  again  "  we  can  scarcely  err  in  supposing  that, 
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on  the  discovery  of  these  frauds,  every  share  of  valid  stock 
must  at  once  have  lost  nearly  one-half  of  its  market  value  ; 
that  depression  must  continue  in  a  greater  or  less  degree, 
while  these  certificates  are  allowed  to  stand.  These  shares  of 
stock  are  a  description  of  property  as  much  entitled  to  invoke 
the  protective  remedies  peculiar  to  the  courts  of  equity  as  any 
other." 

In  The  Town  of  Venice  agt.  Woodruff  (62  N.  J7".,  470), 
RAPALLO,  J.,  in  commenting  upon  the  case  above  mentioned, 
says :  "  The  spurious  shares  were  held  to  be  a  cloud  upon  the 
title  of  the  holders  of  the  genuine  shares." 

In  the  case  under  consideration  the  lease  has  done  more 
than  cast  a  cloud  over  the  plaintiff's  title.  It  is  not  a  threat- 
ened injury  through  the  lease  which  is  apprehended,  but  there 
is  an  accomplished  evil. 

It  is  not  like  the  case  of  an  illegal  assessment  threatened  to 
be  collected,  or  an  invalid  instrument  liable  to  be  enforced, 
and  which  throws  a  shade  over  a  title  or  interest,  and  which 
equity  is  asked  to  restrain  and  remove. 

The  complaint  shows  that,  by  an  agreement  valid  on  its  face, 
the  franchise  of  the  ferries  for  a  period  of  ten  years  has  actu- 
ally passed  to  the  defendant,  and  that  the  lessee  is  in  the  actual 
use  and  uncontrolled  enjoyment  of  the  subject  of  the  lease. 

The  fact,  however,  that  the  lease  no  longer  throws  a  shade 
only  over  the  plaintiff's  title,  but  has  conferred  upon  the 
defendants  the  substantial  enjoyment  of  the  property  under 
a  claim  of  right  based  upon  the  lease,  is  no  reason  why  equity 
should  not  interfere  and  cancel  the  instrument,  if  it  is  in  truth 
invalid,  and  the  plaintiff  is  otherwise  without  remedy. 

No  actual  fraud,  in  fact,  is  averred  in  the  complaint,  but 
the  defendant  is  presumed  to  have  known  the  extent  of  the 
powers  of  the  commissioners,  and  their  duty  with  respect  to 
the  property  of  the  city  of  New  York,  in  connection  with 
the  sinking  fund,  and  the  application  by  them  of  the  rents 
and  profits  to  the  payment  of  the  city  stocks  and  the  interest 
thereon. 

VOL.  LV  19 
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I  think  the  action  is  properly  brought  in  the  name  of  the 
municipal  Corporation,  "  in  their  own  behalf  and  in  behalf  of 
all  and  singular  the  inhabitants  and  tax-payers  of,  and  in  the 
said  city,  and  in  behalf  of  all  and  singular  the  holders  of 
the  public  stocks  of  the  city." 

The  contract  which  was  the  foundation  for  the  lease  was, 
in  fact,  made  by  the  commissioners  of  the  sinking  fund.  It 
is  not  like  the  case  of  a  private  person  suing  to  avoid  the 
consequences  of  his  individual  acts,  or  to  have  canceled  an 
instrument  made  by  himself  individually. 

I  am  of  opinion  that  the  municipal  corporation  stands  in 
such  relation  to  the  property  in  question  that  it  may  properly 
ask  a  court  of  equity  to  examine  into  the  validity  of  convey- 
ances made  by  its  officers,  or  persons  upon  whom  duties  are 
cast  by  law  with  respect  to  it,  and  seek  to  have  instruments 
and  deeds  which  convey  away  property  to  the  injury  of  the 
tax-payers  and  creditors,  and  which  are  void  or  voidable,  can- 
celed and  delivered  up,  so  that  the  property  may  be  applied 
to  the  purposes  to  which  it  has  by  law  been  pledged  (JV.  Y. 
and  N.  II.  R.  R.  agt.  Schuyler,  supra). 

I  would  have  preferred  to  have  suspended  a  decision  upon 
the  questions  involved  in  the  defendant's  motion  until  the 
facts  presented  by  the  defendant's  answer  on  the  merits  were 
before  me,  and  have  then  disposed  of  the  whole  case. 

Evidence  may  yet  be  offered  on  the  trial  which  may  mod- 
ify these  conclusions  and  present  the  whole  case  in  a  different 
light. 

But  as  the  counsel  for  the  defendant  urged  that  his  motion 
to  dismiss  the  complaint,  made  at  the  opening,  should  be  fully 
considered  and  decided  before  further  proceeding  with  the 
trial,  and,  as  such  course  was  acquiesced  in  by  the  plaintiff's 
counsel,  I  have  been  compelled  to  examine  the  complaint, 
and,  after  giving  the  best  consideration  I  was  able  to  the 
objections  urged,  and  the  carefully  prepared  arguments  of 
the  counsel,  I.  have  come  to  the  conclusion  above  indicated, 
that  the  defendant's  motion  must  be  denied. 
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The  action  was  afterwards  tried  upon  the  merits  at  a  special 
term  of  this  court,  whereupon  the  following  opinion  was 
delivered : 

YAN  YORST,  J.  —  The  substantial  relief  sought  in  this  action 
is,  that  a  lease  to  the  defendant  of  certain  ferries  and  their 
appurtenances  be  canceled,  and  that  the  possession  of  the 
ferries  be  restored  to  the  plaintiff. 

The  question  as  to  whether  the  action  can  be  maintained 
has  been  heretofore  considered  at  special  term  upon  the  motion 
to  dismiss  the  complaint,  when  the  subject  was  elaborately 
argued  by  the  learned  counsel  now  engaged,  and  the  result 
reached,  in  substance,  was  that,  upon  the  allegations  contained 
in  the  complaint,  the  action  was  well  brought  by  the  plaintiff, 
and  that,  upon  its  undisputed  averments,  the  plaintiff  was 
entitled  to  the  equitable  relief  'which  the  complaint  invoked. 

The  sufficiency  of  the  complaint  and  the  plaintiff's  rights 
therefrom  was  then  only  considered. 

Since  then  the  action  has  been  tried  upon  the  merits,  and 
the  fundamental  matters  disclosed  by  the  complaint,  extrinsic 
to  the  lease  under  consideration,  have  been  established  by  the 
evidence. 

It  has  been  proven  that,  at  the  time  of  the  execution  of  the 
lease  in  question,  there  existed'  ordinances  of  the  city  corpora- 
tion, approved  by  the  legislature  of  the  state,  which  created, 
established  and  guarded  a  sinking  fund  for  the  redemption  of 
the  city  debt,  which  debt  amounted  at  the  time  of  the  making 
of  the  lease  to  $40,000,000  and  upward. 

That  the  rents  of  all  city  property,  not  being  quit  rents  or 
market  rents,  were,  by  the  city  ordinances,  pledged  to  the 
sinking  fund  for  the  payment  of  the  interest  accruing  and  to 
accrue  upon  the  stocks  of  the  city  of  New  York,  until  the 
same  should  be  finally  and  fully  redeemed. 

And  it  was  made  the  duty  of  the  commissioners  of  the 
sinking  fund  to  collect,  receive  and  apply  such  rents  to  that 
part  of  the  sinking  fund  to  which  they  were  so  pledged. 
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That  for  several  years  preceding  the  commencement  of  the 
term  under  the  lease,  the  subject  of  this  action,  the  defendant 
held  and  occupied  the  ferries  under  a  former  lease  for  a  term 
of  ten  years,  at  an  annual  rent  of  $103  000,  which  had  been 
regularly  paid  into  the  city  revenues. 

That  the  ferriage  received  by  the  defendant  under  such 
former  lease  had  enabled  it  to  pay  a  dividend  of  ten  per 
cent  per  annum  to  its  stockholders  upon  a  capital  stock  of 
$1,000,000,  after  discharging  the  rent. 

That  during  the  term  of  the  present  lease,  which  commenced 
on  the  1st  day  of  May,  1871,  the  receipts  from  the  ferries 
received  by  the  defendant  have  steadily  increased^  over  and 
above  what  they  were  during  the  previous  term,  and  amount 
to  nearly  $1,000,000  per  annum,  enabling  the  defendant,  not 
only  to  continue  to  pay  its  dividend  of  ten  per  cent  per 
annum  to  its  stockholders,  but  to  carry  over  annually  a  surplus 
of  earnings  to  a  reserve  fund. 

The  evidence  shows  satisfactorily  that  the  rental  value  of 
the  lease  for  the  term  under  consideration  is  greater  than  that 
of  the  previous  term,  when  the  rent  reserved  was  $103,000 
per  annum ;  and  it  also  establishes  the  fact  that  the  commis- 
sioners of  the  sinking  fund  have  granted  a  lease  of  these 
ferries,  which  were  of  a  greater  rental  value  than  the  previous 
term,  for  a  further  term  of  ten  years  at  a  nominal  rent  of 
one  dollar  per  annum.  This  I  cannot  consider  they  had  any 
power  legally  to  do. 

I  had  occasion  to  say,  on  deciding  the  motion  to  dismiss 
the  complaint,  that  the  commissioners  of  the  sinking  fund 
were  under  a  positive  duty  to  the  city  of  New  York,  its  tax- 
paying  inhabitants  and  creditors,  to  obtain  the  rental  value  of 
these  ferries  for  the  use  of  the  sinking  fund  to  which  it  was 
pledged. 

The  concession  in  the  way  of  a  reduction  of  fares  to  persons 
using  these  ferries  during  certain  hours  of  the  day  cannot 
justify  their  action  or  uphold  the  lease,  which  is  a  direct 
impairment  of  the  sinking  fund  and  a  diminution  of  its 
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resources.  The  commissioners  had  no  right  to  give  away  to 
a  private  corporation,  and  for  the  benefit  of  its  stockholders, 
the  rent  which  was  fairly  demandable,  and  which,  it  appears, 
it  was  not  unwilling  to  pay,  upon  the  condition  that  persons 
crossing  the  ferry  between  the  hours  of  five  and  half-past 
seven  o'clock  in  the  morning  and  afternoon  of  each  day 
should  be  allowed  to  do  BO  at  a  lower  rate  than  those  who 
should  cross  during  other  hours  of  the  day. 

This  concession  can  in  no  just  sense  be  regarded  as  an 
equivalent  for  the  rent  withdrawn  from  the  sinking  fund. 

It  could  not  be  withdrawn  for  any  such  purpose,  nor  upon 
any  such  pretense.  And,  in  addition,  the  result  shows  that 
such  concession  has  not  reduced  the  rental  value  of  the 
ferries,  as  the  receipts  by  the  defendant  are  greater  since  the 
concession  than  before. 

The  pledge  of  these  rents  to  the  sinking  fund  is  a  trust 
which  should  be  faithfully  observed  and  sedulously  guarded  ;, 
and  the  obligations  resting  upon  public  officers,  upon  whom 
duties  are  cast  with  regard  to  the  funds  of  the  city,  should  not 
be  relaxed. 

Judicial  approval  cannot  well  be  invoked  in  favor  of  this 
transaction,  nor  should  the  making  of  a  lease  of  property  of 
so  large  a  rental  value  for  a  nominal  consideration  of  one 
dollar  per  annum  by  the  commissioners  of  the  sinking  fund 
become,  by  the  sanction  of  the  court,  a  precedent. 

The  legitimate  outcome  of  an  approval  of  this  lease  would 
favor  breaches  of  official  duty,  and  would  in  the  end  defeat 
the  creation  of  the  fund  to  discharge  the  city  debt,  which 
good  faith  with  creditors  and  the  law  itself  demands. 

I  do  not  deem  it  necessary  to  reassert  what  was  before  said 
by  me  with  respect  to  the  performance  of  duty  by  persons 
designated  by  statute  to  hold  official  relations  to  a  municipal 
corporation.  I  adhere  to  the  views  heretofore  expressed. 
These  duties  must  be  well  performed. 

I  cannot  accept  the  proposition  that  the  city  stocks  sought 
to  be  secured  by  the  sinking  fund  were  only  those  which 
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existed  at  the  time  of  the  adoption  of  the  city  ordinances  of 
1844  or  the  revision  in  1859  (Ordinances  of  the  city,  chap.  9,. 
revision  of  1859,  art.  1,  sec.  1 ;  art.  2,  sec.  2 ;  art.  3,  sees.  3, 
14,  18 ;  art.  4,  sec.  28 ;  chap.  225  of  Laws  of  1845  ;  chap.  137 
of  Laws  of  1870). 

I  conclude  the  ordinances  to  be  prospective  as  well  as 
retrospective  in  their  operation.  Section  18,  article  3, 
declares  that  the  terms  "  city  debt "  and  "  city  stock  "  shall 
be  construed  to  mean  any  stock  or  fund  created  by  the  corpo- 
ration of  the  city  of  New  York. 

The  evidence  shows  that  on  the  31st  day  of  December,  1870, 
six  months  after  the  date  of  the  lease,  but  several  months 
before  the  commencement  of  the  new  term,  the  funded  debt 
of  the  city  was  $48,000,000.  We  are  not  in  reason  to  assume 
that  this  great  debt  was  created  within  six  months  after  the 
date  of  the  lease,  or  that  it  has  since  and  before  the  com- 
mencement of  this  action  been  paid  off  and  discharged.  The 
reasonable  presumption  is  the  other  way,  and  that  the  funded 
debt  was  in  existence  when  the  lease  was  made,  and  is  still 
outstanding. 

There  was  enough  in  the  evidence,  however,  to  call  upon 
the  defendant  to  establish  the  contrary  if  it  could  be  proved. 

The  debt  of  $48,000,000,  under  the  evidence,  was  the 
funded  city  debt,  and  is  not  presumably  made  up  of  tempo- 
rary debts  and  loans  authorized  by  the  following  acts : 
Chapter  697,  section  8,  Laws  of  1867;  chapter  564,  section 
4,  Laws  of  1865  ;  chapter  565,  sections  7  and  9,  Laws  of  1865  ; 
chapter  367,  section  7,  Laws  of  1866. 

The  Laws  of  1865  and  1866,  above  referred  to,  authorized 
no  increase  of  the  funded  debt.  They  provided  for  tempo- 
rary necessities  in  anticipation  of  the  collection  of  assessments. 
The  act  of  1865  had  relation  to  the  stocks  of  the  county,  not 
of  the  city  of  New  York.  The  indebtedness  authorized  by 
the  act  of  1867  was  temporary,  to  be  repaid  by  assessments 
collected  or  taxation. 

The  complaint  alleges  that  under  the  previous  lease  and  up 
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to  the  1st  of  May,  1871,  the  defendant  paid  the  annual  rent 
of  $103,000  to  the  proper  officers  of  the  city,  who  were 
required  by  law  to  collect  the  same  for  the  use  of  the  com- 
missioners of  the  sinking  fund,  and  this  allegation  of  the  com- 
plaint I  understand  the  answer  to  admit.  This  I  regard  as  a 
concession  that  the  rents  properly  and  legally  went  to  the 
commissioners  of  the  sinking  fund,  with  which  commissioners 
all  negotiations  for  the  present  lease  were  had  by  the  defend- 
ant, and  by  whom  the  lease  was  in  fact  made. 

The  fact  that  so  much  land  in  Brooklyn  included  in  the 
former  lease,  which  had  been  taken  for  the  bridge  tower  and 
works,  is  not  included  in  the  present  lease,  does  not  meet  the 
objection  that  the  act  of  the  commissioners  in  leasing  prop- 
erty of  great  rental  value  at  a  nominal  rent  was  ultra  vires. 

The  defendant,  with  knowledge  that  the  plaintiffs  land, 
necessary  for  the  bridge  towers,  was  to  be  excluded  from  the 
future  lease,  placed  a  rental  value  upon  the  ferry  franchises 
proposed  to  be  granted  by  expressing  its  readiness  to  take  the 
same  at  the  former  rent.  That  could  not  be  legally  given 
away  for  a  supposed  equivalent  in  a  limited  right  to  use  the 
ferries  by  persons  during  certain  hours  of  the  day.  The  loss 
fell  upon  the  sinking  fund  exclusively,  and  could  not  be 
effected  under  the  provisions  of  chapter  163,  Laws  of  1862, 
section  3. 

Besides,  it  was  in  no  sense  an  equivalent. 

There  is  a  covenant  in  the  lease  that  the  defendant  should 
pay  such  annual  taxes  as  shall  or  may  be  imposed  upon  such 
parts  of  the  demised  premises  as  are  situated  in  Brooklyn. 
What  property  was  then  subject  to  taxes,  excluding  that  taken 
for  the  bridge  towers,  does  not  appear.  There  is  no  evidence 
of  any  amount  of  taxes  paid  or  liable  to  be  paid.  Whatever 
they  were,  their  payment  does  not  aid  the  sinking  fund. 

It  is  not  considered  that  this  covenant  is  of  any  such  moment 
or  importance  as  to  place  the  defendant  under  any  burden  to 
be  taken  into  account  in  determining  this  controversy. 

The  present  lease,  as  well  as  the  former  one,  contained 
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covenants  that  new  buildings  should  be  erected  at  the  expense 
of  the  defendant.  No  evidence  has  been  given  of  any 
erections. 

But  both  leases  contain  an  agreement  on  the  part  of  the 
plaintiff  to  pay  at  the  end  of  the  term  all  necessary  expenses 
incurred  in  the  erection  of  new  buildings.  While  there 
might  be  an  obvious  propriety  in  such  covenant  to  pay  for 
all  buildings  and  improvements  under  the  former  lease,  by 
the  terms  of  which  there  would  be  received  in  the  city  treas- 
ury in  the  way  of  rent  over  $1,000,000,  there  is  an  apparent 
want  of  reciprocity  and  justice  in  the  conditions  in  the  new 
lease,  by  which  the  lessor  is  obliged  at  the  end  of  a  term, 
during  which  it  has  received  only  the  sum  of  ten  dollars  in 
all  as  rent,  to  purchase  from  the  lessee  at  an  appraised  valua- 
tion the  boats,  buildings  and  other  properties,  from  the  use 
of  which,  under  the  ferry  franchise,  the  defendant  has  received, 
for  the  advantage  of  its  stockholders,  many  millions  of  dollars. 
From  what  source  the  means  are  to  be  gathered  to  make  the 
repurchase  the  lease  does  not  disclose. 

But  the  provisions  of  the  lease  amount  to  this :  The  ferry 
franchises,  under  a  nominal  rent,  are  given  to  a  private  busi- 
ness corporation,  who,  through  their  use,  by  means  of  vessels 
and  other  property,  receive,  as  gains  upon  their  capital  invested 
in  the  vessels  and  other  property,  many  millions  of  dollars, 
and  in  the  end  receive  back  from  the  lessor  in  money  the 
value  of  the  property  so  invested. 

The  fact  that  during  a  period  of  many  years  conveyances 
have  been  made  by  the  municipal  corporation  to  charitable 
and  benevolent  institutions  for  nominal  considerations  is 
alluded  to  by  the  counsel  for  the  defendant  as  an  argument  in 
favor  of  its  power  to  control  and  dispose  of  its  property  in 
this  manner.  The  legality  of  those  conveyances  cannot  here 
be  considered  or  passed  upon. 

Analogies  of  this  character  can  add  nothing  to  the  true 
elucidation  of  the  transaction  we  are  now  considering,  which 
involves  the  legality  of  a  lease  to  a  business  corporation  for  a 
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nominal  consideration.  They  cannot  be  logically  cited  to  sus- 
tain the  lease,  and  shed  no  true  light  upon  the  powers  of  the 
commissioners  of  the  sinking  fund,  having  well  defined  and 
important  relations  to  the  property  of  the  city,  and  subject  to 
the  obligations  and  duties  growing  out  of  such  relations,  which 
must  be  faithfully  observed. 

The  lease  in  question  has  not  been  validated,  as  is  urged  by 
the  defendant's  counsel,  by  any  of  the  several  acts  of  the  legis- 
lature to  which  reference  is  made.  The  legality  of  the  lease 
has  not  been  passed  upon  by  these  acts.  There  is  nothing  in 
the  acts  in  question  which  shows  that  the  legislature  had  any 
such  object  in  view,  or  that  the  design  of  the  acts  was  to 
accomplish  such  result. 

After  a  consideration  of  the  arguments  and  brief  of  the 
learned  counsel  for  the  defendant,  I  cannot  conclude  that  the 
lease  can  be  upheld  upon  authority ;  but  contrariwise  I  think 
reason,  justice  and  law  is  against  its  validity,  and  I  conclude 
that  there  must  be  judgment  for  the  plaintiff,  as  demanded  in 
the  complaint. 

VOL.  LV  20 
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SUPEEME  COUKT. 

THE  MAYOR,  ALDERMEN  AND  COMMONALTY  or  THE  CITY  OF 
I^EW  YORK  agt.  THE  NORTH  SHORE  STATEN  ISLAND  FERRY 
COMPANY  and  another. 

Clouds  upon  title  —  Piers  —  Bulk-heads — action  to  set  aside  lease  thereof — 

Pleadings. 

An  action  in  equity  may  be  maintained  by  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York  to  set  aside,  as  a  cloud  upon  title,  a 
lease  of  piers,  bulk-heads  and  rights  of  wharfage  made  by  the  depart- 
ment of  docks  when  the  same  was  not  made  at  public  auction  and  to  the 
highest  bidder. 

Piers  and  bulk-heads  and  wharves  cannot  be  granted  to  the  exclusive  use 
of  individuals  or  private  corporations. 

As  the  lease  of  piers  and  bulk-heads  did  not  confer  upon  the  lessee  exclusive 
right  to  their  possession,  held,  that  an  action  of  ejectment  would  not 
lie.  Such  action  cannot  be  maintained  for  an  incorporeal  hereditament 
(Mayor,  <&c.,  of  New  York  agt.  Brooklyn  Ferry  Company,  ante,  page  138). 

Special  Term,  May,  1876. 

THE  plaintiff  seeks  to  recover  certain  lands  under  water  in 
defendant's  possession  under  a  lease  from  the  department  of 
docks.  The  lease  is  sought  to  be  removed  as  a  cloud  upon 
their  title.  The  defendant  demurs  to  the  complaint  as  not 
stating  a  cause  of  action. 

James  McNamee,  for  plaintiff. 
Luther  R.  Marsh,  for  defendant. 

VAN  YORST,  </.  —  The  lease  in  question  is  not  void  upon  its 
face.  The  facts,  which  it  is  claimed  by  plaintiff's  counsel 
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render  it  void,  are  extrinsic  to  the  lease,  such  as  the  failure  of 
the  dock  department  to  lease  the  property  at  public  auction 
to  the  highest  bidder.  The  omission  of  this  act  and  others, 
which  it  is  alleged  make  the  lease  invalid,  would  have  to  be 
established  by  proof  on  the  trial. 

In  the  absence  of  such  proof  the  public  authorities  would  be 
presumed  to  have  acted  in  a  legal  manner. 

To  rebut  this  presumption  the  contrary  must  be  shown. 
In  such  case  if  the  lease  be  a  cloud  upon  the  title  the  remedy 
in  equity  is  proper. 

The  deed,  by  its  terms,  purports  to  lease  the  pier  and  bulk- 
heads, but  it  does  not  grant  exclusive  possession.  The  piers 
and  bulk-heads  must  be  devoted  to  public  use,  and  cannot  be 
granted  exclusively  to  individuals  or  private  corporations 
(Taylor  agt.  Beebe,  3  Robt.,  262 ;  Board  of  Comrs.  of  Pilots 
agt.  Erie  Railway  Co.,  5  id.,  381 ;  Radway  v.  Briggs,  37 
N.  Y.,  256  ;  Comrs.  of  Pilots  agt.  Clarice,  33  id.,  251). 

In  the  last  case  cited  it  was  held  that  a  lease  of  a  public 
wharf  does  not  confer  upon  the  lessee  the  exclusive  right  to 
its  possession,  use  or  control. 

By  force  of  the  lease  the  lessee  only  becomes  entitled  to  the 
wharfage  accruing  thereout.  The  wharf  continues  a  public 
place. 

The  pier  cannot  be  so  incumbered  by  the  lessee  with  struc- 
tures as  to  interfere  with  its  use  by  the  general  public. 

The  lease  in  question,  it  is  true,  affects  real  property,  but  it 
conveys  only  an  incorporeal  hereditament  appurtenant  to  the 
realty.  That  is  a  cloud  upon  the  realty.  There  is  no  remedy 
by  ejectment. 

It  cannot  be  truly  said  that  the  defendant  has  exclusive 
possession  of  real  estate  and  withholds  the  same.  Ejectment 
cannot  be  maintained  for  an  incorporeal  hereditament  (Rowan 
agt.  Kelsey,  18  Barb.,  488). 

The  demurrer  should  be  overruled  with  liberty  to  the 
defendant  to  answer  on  payment  of  costs. 

(Affirmed,  9  Hun,  620.) 
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K  Y.  COMMON  PLEAS. 

CHRISTIAN  WYNEN  agt.  JOHN  SCHAPPEET. 

Promissory  note  —  notice  of  protest  —  wTien  may  be  served  by  mail  —  w  Tiat  is 
good  service  by  mail — wko  deemed  Jwlder  for  purpose  of  receiving  and 
giving  notice  of  protest —  what  is  not  unnecessary  and  unreasonable  delay. 

When  the  indorser  of  note  lives  in  a  different  place  from  that  in  which 
presentment  or  demand  is  to  be  made,  personal  service  of  notice  of 
protest  is  not  required,  but  the  notice  may  be  served  on  him  by  mail, 
although  he  lives  in  the  same  place  with  the  holder  who  serves  the 
notice. 

Delivery  to  a  city  letter  carrier  of  a  notice  of  protest  inclosed  in  an 
envelope,  properly  addressed  and  with  postage  prepaid,  is  good  service 
by  mail. 

Where  a  note  held  in  New  York  was  payable  in  Kutztown,  Pennsylvania, 
and  the  holder  placed  it  in  a  New  York  bank  for  collection,  which  sent 
it  to  its  Pennsylvania  correspondent,  a  bank  at  Allentown,  within 
eighteen  miles  of  Kutztown,  whence  it  was  sent  to  a  bank  at  Philadel- 
phia, and  thence  to  a  bank  at  Reading,  and  thence  to  Kutztown  for 
presentment,  where  it  was  dishonored : 

Held,  that  each  agent  for  transmission  of  the  note  for  collection,  having 
indorsed  it,  was  the  holder  for  the  purpose  of  receiving  and  giving 
notice  of  protest ;  and  that  the  return  of  such  notices  by  the  same  chan- 
nel, each  bank  forwarding  them  by  the  next  mail,  was  not  an  unneces- 
sary and  unreasonable  delay  which  discharged  the  first  indorser. 

General  Term,  January,  1878. 

APPEAL  from  judgment  on  verdict  directed  by  court  for 
the  plaintiff  against  the  defendant,  as  indorser  of  note  for 

$10,000. 

Douglas  Campbell,  for  respondent. 
Martin  L.  Townsend,  for  appellant. 
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DALY,  C.  J.  —  "Where  the  indorser  resides  in  a  different 
place  from  that  in  which  presentment  or  demand  of  the  note 
is  to  be  made,  personal  service  of  the  notice  of  the  dishonor  of 
the  note  is  not  required,  but  notice  may  be  served  by  mail 
(Ransom  agt.  Mack,  2  Hill,  590).  Such  was  the  case  here. 
The  notice  was  served  by  giving  it  to  a  United  States  letter 
carrier  in  this  city,  this  city  being  the  place  where  the  indorser 
resides.  This  was  a  service  by  mail.  It  is  provided  by  the 
laws  of  the  United  States  ( U.  S.  Rev.  Stat.,  p.  759,  sec.  3980) 
that  every  route  agent,  postal  clerk  or  other  carrier  of  the 
mail  shall  receive  any  mail  matter  presented  to  him  and  prop- 
erly prepaid  by  postage  stamps  and  deliver  the  same  for 
mailing  at  the  next  post-office  at  which  he  arrives ;  and  it  is 
further  provided  that  letter  carriers  shall  be  employed  for  the 
free  delivery  of  mail  matter  in  every  place  containing  a  popu- 
lation of  50,000  inhabitants  (sec.  3865).  It  is  claimed  that  a 
letter  carrier,  under  this  section,  is  not  embraced  by  the  term 
used  in  the  other  section  "  route  agent,  postal  clerk  or  other 
carrier  of  the  mail."  The  letter  carriers  are  to  be  employed, 
by  the  express  terms  of  the  three  thousand  eight  hundred  and 
sixty-fifth  section,  for  the  free  delivery  of  mail  matter ;  and  if 
a  letter  carrier  is,  under  this  section,  to  carry  mail  matter  he 
is  clearly  embraced,  by  the  words  in  the  preceding  section, 
"or  other  carrier  of  the  mail."  The  word  "mail,"  which 
with  some  changes  in  the  orthography  is  found  in  many  lan- 
guages, means,  in  its  original  signification,  a  wallet,  sack, 
budget,  trunk  or  bag ;  and  in  connection  with  the  post-office 
means  the  carriage  of  letters,  whether  applied  to  the  bag  into 
which  they  are  put,  the  coach  or  vehicle  by  means  of  which 
they  are  transported,  or  any  other  means  employed  for  their 
carriage  and  delivery  by  public  authority.  It  came  originally 
into  use  as  referring  to  the  valise  which  postillions  or  couriers 
had  behind  them  and  in  which  they  carried  letters  at  an  early 
period  when  that  was  the  mode  in  which  letters  were  carried 
and  delivered.  And  after  the  establishment  of  post-offices, 
post-routes  and  post-coaches  it  became,  as  it  is  now,  a  general 
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word  to  express  the  carriage  and  delivery  of  letters  by  public 
authority.  The  carrier  in  this  case  carried  a  bag  having  two 
compartments,  in  one  of  which  letters  to  be  delivered  were 
put  and  in  the  other  letters  to  be  sent  by  mail,  the  kind  of 
bag  such  officials  were  accustomed  to  carry,  and  the  delivery 
to  such  a  carrier  of  the  notice  of  protest  inclosed  in  an  envelope 
properly  addressed  to  the  defendant  with  the  postage  prepaid 
was  a  service  of  the  notice  by  mail.  The  remaining  question 
is,  whether  there  was  due  diligence  in  mailing  the  notice  of 
protest  to  the  defendant.  The  note  was  made  payable  at  the 
Peabody  Bank,  Kutztown,  Pennsylvania.  The  plaintiff  placed 
it  in  the  German  Exchange  Bank,  in  this  city,  for  collection 
and  they  forwarded  it  to  the  Second  National  Bank  of  Allen- 
town,  Pennsylvania,  which  latter  bank  forwarded  it  to  the 
National  Bank  of  the  Republic,  in  Philadelphia,  Pennsylvania, 
by  which  bank  it  was  forwarded  to  the  Farmers'  National 
Bank  of  Reading,  Pennsylvania,  and  the  latter  bank  forwarded 
it  to  the  National  Bank  of  Kutztown,  Pennsylvania,  being 
indorsed  first  by  the  cashier  of  the  German  Exchange  Bank 
and  by  the  cashiers  of  each  of  the  banks  through  which  it  was 
successively  transmitted  to  Kutztown  for  collection.  It  was 
presented  by  the  National  Bank  of  Kutztown  to  the  Peabody 
Bank,  at  that  place,  where  it  was  made  payable  and  payment 
demanded  which  was  refused,  the  answer  being  "  no  funds." 
It  was  then  regularly  protested  by  the  notary  of  the  bank  and 
notices  of  protest  were  sent  back  in  the  same  order  in  which 
the  note  had  been  transmitted,  being  regularly  sent  from  bank 
to  bank  on  the  day  of  its  receipt,  or  by  the  next  mail,  until  it 
reached  the  German  Exchange  Bank,  the  clerk  of  which 
inclosed  the  notices  of  protest  to  the  indorsers,  to  the  plaintiff, 
by  mail,  who,  as  soon  as  he  received  the  letter  containing 
them,  went  to  the  indorser's  (the  defendant  Schappert' s)  house 
to  deliver  the  notice  to  him  and  discovered  that  he  had  moved, 
but  could  not  learn  where,  and  the  plaintiff  then  went  to 
Schappert's  last  place  of  business.  Schappert  had  closed  up 
his  business  on  the  fifteenth  of  July  preceding,  but  the  plain- 
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tiff  learned  that  he  was  in  the  habit  of  stopping  there  to  receive 
his  letters  every  morning.  The  plaintiff  then  went  to  the 
German  Exchange  Bank  upon  the  afternoon  of  the  day  he 
received  the  notice,  or  the  next  morning,  but  as  he  said  to  the 
best  of  his  knowledge  he  believed  it  was  the  same  afternoon 
and  left  directions  to  send  the  notice  to  the  defendant's  last 
place  of  business,  and  the  notice  was  then  immediately  placed 
in  an  envelope,  properly  directed,  the  postage  paid  and  was 
delivered  in  time  for  the  next  mail  to  the  United  States  letter 
carrier  who  was  in  the  habit  of  coming  to  the  German  Exchange 
Bank,  which  was  on  his  route,  to  deliver  and  receive  letters. 
The  carrier  had  no  recollection  in  respect  to  this  particular 
letter,  but  testified  that  all  letters  so  received  by  him  were 
deposited  by  him  at  the  United  States  station  where  he 
received  letters  to  carry  and  where  he  deposited  those  that 
were  sent  by  mail.  The  note  was  presented  and  protested  on 
the  4th  of  September,  1876,  and  what  time  elapsed  before  the 
notices  of  protest  were  received  by  the  German  Exchange 
Bank  in  this  city  does  not  distinctly  appear,  but  it  was  some 
time  between  four  and  seven  days  from  the  day  the  note  was 
payable,  and  certainly  within  a  week.  The  German  Exchange 
Bank  when  they  received  the  note  for  collection  having  no 
correspondent  at  Kutztown,  nor  any  person  there  to  whom 
they  could  send  it,  sent  it,  as  they  generally  did  with  all  their 
collections  in .  Pennsylvania,  to  the  bank  at  Allentown.  As 
the  discount  clerk  expressed  it,  they  did  so  in  accordance  with 
their  "  usual  custom  of  collection."  Why  the  Bank  of  Allen- 
town  sent  the  note  to  the  Bank  of  Philadelphia,  that  being  a 
circuitous  route  to  Kutztown,  which  was  but  eighteen  miles 
from  Allentown  and  which  involved  the  transmission  of  the 
note  through  two  additional  banks,  does  not  appear,  but 
probably  for  the  same  reason  as  the  German  Exchange  Bank, 
because  they  had  no  correspondent  then  at  Kutztown,  nor 
any  person  there  to  whom  they  could  send  it.  The  appel- 
lant claims  that  this  was  unnecessary  and  unreasonable,  as  it 
delayed  the  service  of  notices  of  protest  on  the  defendant,  in 
consequence  of  the  transmission  of  the  notices  consecutively 
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to  each  preceding  indorser,  involving  an  incidental  delay  in 
the  case  of  each  indorser  ;  but  the  presentation  for  payment, 
and  the  transmission  of  the  proceeds  of  a  note  for  the  large 
amount  of  $10,000,  was  a  very  important  business  matter,  and 
the  Bank  of  Allentown  would  naturally  send  it  to  their  own 
correspondent,  a  bank  in  which  they  could  confide ;  and  as 
nothing  appears  in  the  case  but  the  fact  that  they  sent  it  to 
the  National  Bank  of  the  Republic  at  Philadelphia,  I  do  not 
see  that  we  must  infer,  in  respect  to  a  note  of  that  large 
amount,  that  that  was  not  proper  because  it  was  not  the  most 
direct  route.  Security  and  safety  in  the  collection  of  so  large 
an  amount  of  money  may,  for  all  we  know,  have  made  it,  as 
a  matter  of  business  experience  and  judgment,  the  most  judi- 
cious course  to  send  it  to  the  bank  at  Philadelphia  for  collec- 
tion at  Kutztown.  We  cannot  say  judicially  the  bank  at 
Allentown  was  bound  to  send  it  directly  to  Kutztown  because 
it  was  only  eighteen  miles  distant,  and  there  was  daily  com- 
munication with  it  by  mail  and  by  railroad,  whether  the  bank 
had  any  correspondent  there  or  knew  anyone  there  or  not. 
Such  matters  are  generally  regulated  by  business  connections ; 
and  if  a  note  in  its  transmission  from  one  place  to  another  for 
collection  is  sent  through  a  chain  of  banking  institutions,  it 
is  probably  because  each  one  in  the  link  is  acquainted  with 
the  financial  character  of  the  other,  and  that  the  chain  of 
connection  is  one  of  reciprocal  credit  and  confidence.  In  a 
commercial  matter  like  this,  it  is  better  for  judicial  tribunals 
to  infer  that  banking  institutions  know  what  is  the  best  way 
of  conducting  such  a  business,  unless  the  court  has  facts  before 
it  from  which  it  can  see  that  the  course  pursued  was  clearly 
an  improper  one.  The  note  having  been  transmitted  through 
these  several  banks,  the  return  of  the  notices  of  protest  to  the 
next  immediate  indorser,  and  so  on  through  each  preceding 
indorser,  was  right.  It  is  claimed  by  the  defendant  that  each 
of  the  banks  through  which  the  note  passed  for  collection 
was  the  agent  of  the  holder,  and  that  he  is  responsible  for 
a  delay  in  the  delivery  of  the  notices  of  protest,  arising  from 
the  fact  of  the  unnecessary  interposition  of  so  many  agents. 
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Wliere  a  note,  as  in  this  case,  is  indorsed  to  a  bank  for  collec- 
tion at  a  distant  place,  that  bank  and  the  banks  to  which  it  is 
successively  indorsed  in  the  course  of  its  transmission  to  the 
place  where  it  is  payable  are,  as  respects  the  giving  and 
receiving  of  notices  of  protest,  regarded  as  the  real  holders 
of  the  note,  so  that  when  the  note  is  dishonored,  the  proper 
course  for  the  bank  that  presents  it  is  to  send  the  notices  of 
protest  to  the  next  immediate  indorser  from  whom  they 
received  the  note,  and  for  each  indorser  to  do  the  same, 
although  it  may  be  a  more  circuitous  route  and  involve  more 
delay  than  to  send  notices  from  the  place  of  presentation  to 
each  indorser  (Mead  agt.  Engs,  5  Cow.,  303 ;  Ogden  agt. 
Dobbin,  2  Hall,  167;  Farmers'  Bank  of  Bridgeport  agt. 
Vail,  21  N.  T.,  485 ;  Howard  agt.  Ives,  1  Hill,  263  ;  Bank 
of  the  United  States  agt.  Davis,  2  id.,  457 ;  Colt  agt.  Noble, 
5  Mass.,  157;  Clade  agt.  Bayley,  12  Mees.  t&  W.,  51;  /Scott 
agt.  Lifford,  9  East,  347).  The  appellant  refers  us  to  In  re 
Leeds  Banking  Company  (Eng.  Law  Rep.,  1  Eq.  C.,  1)  for 
the  proposition  that  the  respective  banks  through  which  a  note 
was  transmitted  were  the  agents  of  the  plaintiff,  and  that  he 
is  responsible  for  the  delay  resulting  from  the  employment  of 
four  different  agents  to  collect  it.  All,  however,  that  was 
keld  in  that  case  is,  that  where  a  bill,  the  drawer  and  acceptor 
of  which  had  become  bankrupts  before  the  bill  became  due, 
was  indorsed  by  a  bank  in  Leeds  to  its  correspondent  in 
Liverpool,  with  the  words  payable  in  need  at  a  bank  in  Lon- 
don, that  the  bank  in  London  was  by  such  an  indorsement 
constituted  an  agent  for  the  payment  only,  and  not  an  agent 
for  notice  of  dishonor  generally  ;  and  that  the  notice  of  pro- 
test should  have  been  sent  to  the  indorser  in  Liverpool,  and 
not,  as  it  was,  to  the  bank  in  London.  There  is  nothing, 
therefore,  in  this  decision  in  conflict  with  the  rule  as  I  have 
stated  it ;  and  if  it  were,  it  would  be  controlled  by  the  author- 
ities cited,  by  which  the  law  in  this  state  is  well  settled,  as  it 
is  also  in  this  country  and  in  England.  The  notices  of  pro- 
test, therefore,  in  this  case  were  sent  in  the  proper  way. 
Each  of  the  banks  through  which  they  passed  would,  in  a 
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case  like  this,  have  exercised  due  diligence  by  sending  notice 
the  day  following  the  one  on  which  they  received  notice  (The 
Farmer^  Bank  of  Bridgeport  agt.  Vail,  21  N.  T".,  488),  and 
the  evidence  is  that  each  of  them  sent  the  notices  within  this 
time  —  in  fact,  by  the  next  mail.  Full  effect  is  undoubtedly 
to  be  given  to  the  rule,  which  had  its  origin  in  commercial 
usage,  and  was  dictated  by  commercial  necessity,  that  prompt 
and  immediate  notice  should  be  given  to  an  indorser  of  the 
dishonor  of  a  bill ;  that  in  every  case  due  diligence  should  be 
shown.  But  in  applying  such  a  rule  at  the  present  day,  and 
determining,  upon  a  given  state  of  facts,  whether  due  dili- 
gence has  been  exercised,  it  is  to  be  considered  that  the  ordi- 
nary mode  of  collecting  a  note,  where  it  is  payable  in  a 
different  place  from  the  holder's  residence,  is  to  deposit  it  for 
collection  in  a  bank  at  the  place  where  the  holder  lives,  that 
it  may  be  collected  for  him  in  a  distant  part  of  the  country 
where  the  note  is  payable ;  banking  institutions  having  par- 
ticular facilities  for  that  purpose,  it  being  their  custom  to 
perform  such  a  service  gratuitously  for  the  accommodation  of 
their  depositors  or  customers,  and  there  being  a  greater  secur- 
ity for  a  safe  transmission  of  the  money  through  their  instru- 
mentality to  the  holder  than  would  be  the  case  if  he  under- 
took to  collect  the  note  or  bill  himself.  In  performing  such 
a  service,  they  necessarily  do  so  through  the  instrumentality 
of  other  banking  institutions  with  whom  they  have  estab- 
lished business  connections,  and  who  mutually  co-operate  and 
act  for  each  other  in  forwarding  the  paper  and  seeing  that  it 
is  duly  presented  at  the  time  it  is  payable ;  and  where  there 
is,  as  in  this  case,  nothing  to  question  the  good  faith  of  the 
several  banking  institutions  through  whose  hands  this  note 
passed  in  its  transmission  to  Kutztown,  that  payment  might 
be  demanded,  we  are  not  to  conclude  because  the  note  was 
not  transmitted  by  the  most  direct  route  by  mail  or  railroad, 
but  by  a  circuitous  one,  that  it  was  improper  to  do  so,  and 
unreasonably  caused  delay. 

The  judgment,  therefore,  in  my  opinion,  should  be  affirmed. 

VAN  HOESEN  and  LARKEMOKE,  JJ.,  concurred. 
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COURT  OF  APPEALS. 

JAMES   McALPiN,   administrator,   &c.,   agt.   REBECCA  B. 
POWELL. 

Negligence  —  in  (action  for  personal  injury  occasioned  by  negligence  or  want 
of  care  of  another,  what  must  be  made  to  appear. 

To  maintain  an  action  for  personal  injury  occasioned  by  the  negligence  or 
want  of  care  of  another,  it  must  be  made  to  appear  that  the  defendant 
owed  some  duty  or  obligation  to  the  party  injured  which  he  failed  to 
discharge  or  perform.  Unless  there  is  some  contract,  duty  or  services 
which  a  party  is  bound  to  fulfill,  there  can  be  no  negligence,  fault  or 
breach  of  the  obligation. 

The  deceased  was  a  bright,  intelligent  boy,  nearly  ten  years  of  age,  liv- 
ing with  his  father,  who,  with  his  family,  occupied  the  upper  story 
of  defendant's  tenement-house,  and  used  the  room,  the  window  of  which 
opened  on  the  fire-escape,  for  working  at  his  trade  as  a  shoemaker.  The 
boy,  immediately  previous  to  the  accident,  sat  on  the  window-sill,  the 
window  being  open,  and  being  about  fifteen  inches  from  the  floor,  and 
about  the  same  distance  from  platform  of  fire-escape.  The  deceased 
stepped  on  the  platform  of  the  fire-escape  (the  dimension  of  which 
was  about  eight  by  three  and  a  half  feet,  and  which  had  an  iron  railing 
around  its  outside),  and  passed  to  the  end,  where  there  was  a  trap-door 
and  a  ladder  leading  to  the  platform  in  the  next  story  below.  The 
hinges  of  the  trap-door,  which  were  rusted  and  only  fastened  with  a 
small  wire  and  a  string,  gave  way,  and  he  was  precipitated  below  and 
killed: 

Held,  that  the  deceased  had  no  right  to  go  upon  the  platform,  and  was 
there  for  no  legitimate  purpose.  It  was  not  intended  for  any  such  use, 
and  the  act  of  the  deceased  in  entering  upon  and  passing  along  the  plat- 
form was  in  violation  of  the  purpose  for  which  it  was  designed : 

Held,  further,  that  under  such  a  state  of  facts,  and  where  a  person  thus 
voluntarily  exposes  himself  to  danger  and  is  injured,  there  is  no  rule  of 
law  which  authorizes  a  recovery. 

The  distinction  between  cases  where  an  infant  is  injured  while  lawfully 
in  the  highway,  which  it  has  the  right  to  travel  and  use,  and  where  he 
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is  palpably  invading  the  premises  of  another,  and  is  a  mere  trespasser 
at  the  time  of  the  injury,  pointed  out  and  commented  upon. 

The  owner  of  a  building  rented  to  a  tenant  without  a  covenant  that  the 
landlord  should  keep  the  same  in  repair,  is  not  responsible  for  damages 
occasioned  by  neglect  to  repair. 

Whether  there  was  negligence  of  the  tenant  in  not  protecting  the  window 
with  temporary  grate  or  bars  which  exempted  the  defendant  from  lia- 
bility, qiwere. 

Januwy,  18T8. 

» 

APPEAL  by  defendant  from  a  judgment  for  $1,186,  entered 
March  22, 1876,  upon  the  verdict  of  a  jury,  and  from  an  order 
denying  a  motion  for  a  new  trial. 

.  The  defendant  was  the  owner  of  No.  97  Myrtle  avenue,  in 
the  city  of  Brooklyn.  On  June  1,  1875,  the  plaintiff  became 
her  tenant  of  rooms  on  the  third  floor  of  the  building.  The 
deceased  was  the  plaintiff's  son.  The  third  floor,  in  the  rear, 
consisted  of  two  rooms,  one  a  small  hall  room,  the  window  of 
which  opened  upon  a  fire-escape. 

The  fire-escape  was  about  six  feet  long,  by  three  feet  six 
inches  wide,  protected  by  a  railing  about  three  feet  four  inches 
high.  At  one  end  was  a  trap-door  which  gave  access  to  the 
ladder  below.  This  trap  was  so  arranged  as  to  turn  upwards 
on  hinges,  so  that  to  open  it,  it  was  necessary  that  the  person 
should  stand  some  distance  back  on  the  solid  part  of  the  floor. 
The  floor  was  made  of  open  slats. 

The  deceased  was  in  his  tenth  year.  The  father  was  a  shoe- 
maker, and  he  used  the  room  which  opened  on  the  fire-escape 
for  his  bench,  sitting  there  with  a  workman  by  the  name  of 
Donovan. 

On  the  afternoon  of  August  tenth  the  deceased  was  sitting 
on  the  window-sill  with  his  feet  resting  on  the  floor  or  plat- 
form of  the  fire-escape.  The  window-sill  was  about  fifteen  or 
sixteen  inches  from  the  floor  of  the  room,  and  the  platform  of 
the  fire-escape  fifteen  or  sixteen  inches  below  the  window  sill. 
Donovan  was  engaged  at  his  work.  He  heard  a  scream, 
looked  out  of  the  window  and  found  that  the  boy  had  fallen 
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through  the  door  in  the  platform.  To  reach  it  he  must  have 
stepped  upon  the  platform  and  then  walked  to  the  end  in 
which  the  door  was  and  stood  upon  the  door.  The  boy  fell 
to  the  ground  and  was  killed. 

It  appeared  that  the  hinges  of  the  fire-escape  were  out  of 
order,  and  that  they  were  tied  up  by  string  and  a  piece  of  wire 
in  a  way  which  could  be  readily  seen  by  anybody  looking 
through  the  window.  The  plaintiff,  as  he  sat  at  his  work, 
looked  right  upon  the  fire-escape.  He  used  the  sill  of  the 
window  to  dry  his  shoes  when  in  ink.  This  happened  thjee 
or  four  times  a  week.  He  testified  that  it  had  never  occurred 
to  him  to  look  at  the  trap-door ;  that  if  he  had  done  so,  he 
would  have  noticed  its  insecure  condition. 

The  defendant  and  those  who  acted  for  her  were  not  aware 
of  the  insecure  condition  of  the  fire-escape.  When  the  plain- 
tiff became  tenant  he  did  not  call  attention  to  it. 

The  case  went  to  the  jury  upon  the  proposition  of  law,  ques- 
tioned by  the  defendant,  both  by  exception  to  a  refusal  to  non- 
suit and  by  exceptions  to  the  charge  that  the  defendant  was 
required  to  keep  the  fire-escape  in  repair  and  was  responsible 
for  neglect  to  do  so. 

The  jury  found  $1,000  for  the  plaintiff,  and  the  defendant 
appeals. 

John  E.  Parsons,  for  defendant,  appellant.  The  premises 
were  hired  in  the  condition  in  which  they  were,  and  in  the 
absence  of  any  agreement  to  repair  on  the  part  of  the  landlord, 
the  law  assumes  that  the  rent  was  fixed  with  reference  to  the 
condition  of  the  premises,  and  required  the  lessee,  if  he  wished 
repairs  made,  to  make  them  at  his  own  expense  (Doupe  agt. 
Genin,  45  N.  Y.,  119 ;  Witty  agt.  Mathers,  52  id.,  512 ;  Suy- 
dam  agt.  Jackson,  54  id.,  450 ;  Post  agt.  Vetter,  2  E.  D.  Smith, 
248 ;  Jaffe  agt.  Ilarteau,  56  N.  Y.,  398 ;  Corey  agt.  Mann, 
14  How.  Pr.,  163 ;  Gott  agt.  Gandy,  2  Ellis  &  B.,  847> 
The  act  (Laws  0/*1873,j9.  134)  providing  for  the  construction 
•of  fire-escapes  was  merely  a  police  regulation  creating  an  obli- 
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gation  only  upon  a  landlord  to  the  public  authorities.  For  a 
failure  to  comply  with  the  statute  landlords  are  responsible  to 
the  penalties  therein  prescribed,  but  the  statute  does  not  ope- 
rate to  vary  a  contract  which  has  been  made  between  lessor 
and  lessee.  In  this  case  the  hiring  or  lease  of  the  plaintiff  in 
effect  provided  that  the  defendant  should  not  be  compelled  to 
repair  the  premises.  For  the  benefit  of  such  an  agreement 
the  defendant  paid  a  valuable  consideration  in  the  diminished 
amount  at  which  the  law  presumes  the  rent  to  have  been  fixed. 
It  cannot  be  maintained  that  notwithstanding  the  statute,  it 
was  not  in  the  power  of  the  parties  to  agree  that  as  between 
them  the  defendant  should  not  be  called  upon  to  make  repairs. 
This  was  the  agreement  that  was  made,  and  to  attach  any  such 
liability  as  was  charged  by  judge  NEILSON  is  to  create  for  the 
parties  a  contract  different  to  that  into  which,  for  sufficient 
consideration,  they  have  entered  (The  Mayor  of  the  City  of 
New  York  agt.  Corlies,  2  Sand/.,  301 ;  Sbw&rd&gt,  Doolittle, 

3  Duer,  464;   Sherwood   agt.  Seaman,  2  Bos.,   127).     The 
premises  were  private  premises.     The  cases,  therefore,  which 
charge  an  owner  for  liability  with  reference  to  the  condition 
of  a  street  (Congreve  agt.  Smith,  18  JV.  Y.,  79 ;  Davenport 
agt.  Ruckman,  27  id.,  568 ;  Dygert  agt.  Schenck,  23  Wend., 
446  ;  Anderson  agt.  Dickie,  1  Robt.,  238)  or  of  a  pier  (Swords 
agt.  Edgar,  59  N~.   Y.,  27 ;  Cannavan  agt.  Conklin,  1  Daly, 
509)  do  not  apply.     When  an  owner  derives  benefit  from  a 
public  use,  the  law  very  properly  imposes   upon   him  the 
necessity  to  keep  the  premises  in  suitable  condition  for  public 
use.     Here  the  premises  in  question  were  just  as  absolutely 
the  property  of  the  plaintiff  during  his  hiring  as  if  he  were 
the  owner.     The  defendant  did  not  even  have  the  right  to 
enter  the  premises  for  the  purpose  of  making  repairs  or  for 
the  purpose  of  ascertaining  whether  there  was  a  necessity  to 
make  them.     The  responsibility  for  the  premises  as  between 
the   defendant   and   the   plaintiff   devolved   upon    the  latter 
(O'Brien  agt.  Caswell,  59  N~.  I7".,  49 7  ;  JKastor  agt.  Newhouse, 

4  K  D.  Smith,  20;  Howard  agt.  Doolittle,  3  Duer,  464) 
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The  judge  erred  in  his  charge  to  the  effect  that  the  deceased 
was  only  bound  to  exercise  the  care  which  was  proper  to  his 
age.  The  public  streets  are  for  the  use  of  all  ages,  children 
as  well  as  adults,  and  the  law  requires,  therefore,  that  they 
shall  be  kept  in  a  condition  suitable  for  all  ages.  Where, 
from  any  defect,  a  child  is  injured,  the  law  properly  holds  the 
child  only  to  the  exercise  of  such  care  as  corresponds  with  his 
age  (Davenport  agt.  Ruckman,  37  N.  Y.,  658  ;  Sheridan  agt. 
Brooklyn  and  Newtown  Railroad,  36  id.,  39  ;  O'Mara  agt. 
Hudson  River  Railroad,  38  id.,  445  ;  JMorgan  agt.  Brooklyn 
Railroad,  38  id.,  455 ;  Thurbur  agt.  Harlem  B.  M.  and  F. 
R.  R.  Co.,  60  id.,  326).  But  no  such  rule  applies  in  the  case 
of  an  apparatus  like  the  fire-escape,  not  arranged  for  general 
use.  Furthermore,  a  fire-escape  is  only  designed  for  use  in 
case  of  fire.  It  is  a  dangerous  construction  from  its  very 
nature,  unsuitable  to  be  used  by  a  child ;  impracticable  to  be 
used  by  a  child  on  the  only  occasion  (in  case  of  fire),  when  it 
is  designed  to  be  used  at  all.  It  was  not  intended  as  a  place 
for  children  to  play  ;  and  being  used  for  that  purpose  at  the 
time  in  question,  any  responsibility  properly  devolved  upon 
the  deceased,  and  upon  the  plaintiff  ( Calligan  agt.  The  JW.  Y. 
C.  and  II.  R.  R.  R.  Co.,  56  N.  Y.,  651 ;  Carroll  agt.  Staten 
Island  R.  R.  Co.,  58  id.,  126). 

Morris  <&  Pearsall,  for  plaintiff,  respondent.  The  tenants 
in  the  house  had  a  right  to  suppose  that  the  balcony  was  strong 
and  secure  in  all  its  parts,  because  the  use  to  which  it  would 
surely  be  put,  in  case  of  fire,  would  subject  it  to  great  pressure. 
It  was  the  legal  duty  of  the  defendant  to  keep  the  balcony  in 
a  safe  condition,  so  that  persons  going  on  any  part  of  it  would 
be  free  from  danger.  "A  legal  duty  is  that  which  the  law 
requires  to  be  done  or  forborne."  The  performance  of  this 
legal  duty  on  the  part  of  the  defendant,  to  keep  the  fire- 
escape  in  "good  repair,"  is  not  excused  by  reason  of  her 
ignorance  that  it  was  out  of  repair.  If  that  was  the  case, 
the  greater  the  "  neglect  or  default "  of  the  defendant  the 
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greater  would  be  her  immunity.  This  balcony  was  in  a 
dangerous  condition  at  the  time  the  premises  were  rented  to 
the  plaintiff.  The  balcony  being  so  situated  that  persons 
would  naturally  go  upon  it,  it  was  the  duty  of  the  defendant 
or  her  agent  (irrespective  of  the  duty  the  law  imposed  upon 
her)  to  have  notified  the  tenant  of  its  dangerous  condition. 
This  duty  was  wholly  neglected.  The  only  question  entitled 
to  a  moment's  consideration  is,  whether  the  plaintiff's  intestate 
was  guilty  of  contributory  negligence  in  going  upon  the 
balcony.  This  question  was  submitted  to  the  jury  by  the 
court  under  a  very  clear  charge,  more  favorable  to  the  defend- 
ant than  she  had  a  right  to  claim ;  and  the  finding  of  the 
jury  upon  that  question  is  conclusive.  "  The  natural  instinct 
of  self-preservation  ordinarily  will  lead  to  the  employment  of 
the  precaution  which  the  situation  suggests  to  an  individual 
in  danger  of  harm  "  ( Weber  agt.  N.  T.  R.  R.  Co.,  5  N.  Y., 
451).  "  The  known  disposition  of  men  to  avoid  danger  is  to 
be  considered  in  determining  the  question  of  contributory 
negligence  "  (Johnson  agt.  Hudson  R.  R.  R.  Co.,  20  N.  Y., 
65).  ."  Love  of  life  and  the  instincts  of  self-preservation  being 
of  the  highest  motive  for  care,  they  will  stand  for  proof  of  it 
till  the  contrary  appears  "  ( C.  and  P.  R.  R.  Co.  agt.  Brown, 
66  Penn.  St.,  396).  The  question  of  contributory  negligence 
was  properly  submitted  to  the  jury,  and  their  verdict  cannot 
be  disturbed  (Ireland  agt.  Oswego  Railroad  Co.,  13  N.  Y., 
533  ;  Bernhardt  agt.  R.  8.  R.  R.  Co.  23  How.,  178  ;  Mul- 
laney  agt.  Spence,  15  Abb.,  330). 

MILLEE,  J.  —  The  owner  of  the  premises  where  the  accident 
happened  which  caused  the  death  of  the  intestate  was  under  a 
legal  obligation  to  provide  a  fire-escape  for  the  benefit  of  the 
occupants,  and  to  keep  the  same  in  good  repair  (S.  L.  of  1873, 
chap.  863,  see.  36,  p.  1354).  While  a  failure  to  comply  with 
the  statutes  rendered  the  owner  liable  for  the  penalty  pre- 
scribed, in  the  absence  of  any  express  agreement  to  that  effect, 
certainly  it  is  by  no  means  clear  that  this  statutory  duty  could 
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be  imposed  upon  the  tenant.  It  is  true  that  ordinarily,  unless 
there  is  an  agreement  to  repair  on  the  part  of  the  landlord, 
premises  are  hired  in  the  condition  in  which  they  are  at  the 
time  of  the  demise,  and  the  rent  is  supposed  to  be  arranged 
with  reference  to  such  condition.  In  such  cases  the  landlord 
is  under  no  obligations  to  repair,  and  the  lessee,  if  he  wishes 
any  repairs,  must  make  them  at  his  own  expense  ( Witty  agt. 
MattJiews,  52  N.  Y.,  512).  The  reparation  of  a  fire-escape 
would  scarcely  seem  to  come  within  the  range  of  ordinary 
repairs  of  a  building.  It  is  an  attachment  to  a  certain  class  of 
tenant-houses  which  are  enumerated  in  the  statute,  which  is 
erected  especially  for  the  protection  of  the  occupants,  and  a 
duty  is  imposed  upon  the  landlord  and  owner  having  in  view 
that  object.  Even  if  such  a  duty  might  be  imposed  by  another 
under  an  express  agreement,  it  is  not  apparent  that  it  could  be 
considered  as  constituting  a  part  of  the  obligations  of  a  tenant 
who  hired  without  any  special  agreement  as  to  repairs.  It 
would  be  extremely  difficult  to  define  the  limits  of  such  a 
duty,  unless  it  devolved  upon  the  owner  in  a  tenement-house 
occupied  by  a  number  of  persons.  If  one  or  more  who 
demised  one  story  should  be  required  to  take  care  of  the 
portion  there  and  the  others  the  remainder,  it  would  be  embar- 
rassing to  arrange  for  the  whole  so  as  to  insure  safety  and 
protection  to  all  the  occupants.  The  law  cited  clearly  was  not 
intended  thus  to  divide  among  several  the  performance  of  the 
obligation  imposed.  It  was  aimed  at  the  owners.  They  were 
to  erect  and  keep  in  repair,  and  the  penalties  provided  could 
not  well  be  inflicted  upon  a  party  not  named  in  the  act.  Such 
being  the  purpose  and  design  of  the  law,  at  least  in  the  absence 
of  any  special  agreement  to  the  contrary,  it  must  be  assumed 
that  the  defendant  was  obligated  to  take  care  of  and  keep  in 
repair  the  fire-escape  where  the  accident  occurred.  Assum- 
ing that  such  obligation  devolved  upon  the  defendant  the 
question  arises  whether  he  occupied  such  a  relationship  to 
the  deceased  as  created  a  liability  to  respond  in  damages  for 
the  accident  which  caused  his  death.  To  maintain  an  action 
VOL.  LV  22 
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for  personal  injury  occasioned  by  the  negligence  or  want  of 
care  of  another  it  must  be  made  to  appear  that  the  defendant 
owed  some  duty  or  obligation  to  the  party  injured  which  he 
failed  to  discharge  or  perform.  Unless  there  is  some  contract, 
duty  or  services  which  a  party  is  bound  to  fulfill  there  can  be 
no  negligence,  fault  or  breach  of  the  obligation.  The  reported 
cases,  where  parties  are  charged  for  injuries  to  another  occa- 
sioned by  accident,  have  been  decided  upon  the  principle  that 
there  was  negligence  in  doing,  or  omitting  to  do,  some  act  by 
which  a  duty  or  obligation  which  the  law  imposed  has  been 
disregarded.  The  real  point  to  be  determined,  then,  is  whether 
the  defendant  owed  any  duty  to  the  deceased.  If  he  was  a 
trespasser  when  he  entered  upon  the  fire-escape  he  occupied 
the  position  of  one  who  comes  upon  the  premises  of  another 
without  right,  and  who  can  maintain  no  action  if  he  is  injured 
by  an  obstruction  or  falls  into  an  excavation  which  has  been 
left  open  and  uncovered.  Even  a  license  is  not  a  protection 
unless  some  inducement  or  enticement  is  held  out  by  the 
owner  or  occupant,  and  no  recovery  can  be  had  for  injuries 
sustained.  The  deceased  was  a  bright,  intelligent  boy,  nearly 
ten  years  of  age,  living  with  his  father,  who,  with  his  family, 
occupied  the  upper  story  of  the  defendant's  tenement-house, 
and  used  the  room,  the  window  of  which  opened  on  the  fire- 
escape,  for  working  at  his  trade  as  a  shoemaker.  The  boy, 
immediately  previous  to  the  accident,  sat  on  the  window-sill 
which  was  fifteen  or  sixteen  inches  from  the  floor,  the  window 
being  open,  and  about  the  same  distance  from  the  platform  of 
the  fire-escape.  A  workman  engaged  at  his  work  was  in  the 
room  at  the  time,  but  did  not  notice  what  took  place.  The 
deceased  must  have  stepped  on  the  platform  of  the  fire-escape, 
which  was  about  eight  feet  in  length  and  three  and  one-half 
wide,  and  had  an  iron  railing  around  the  outside  portion  of  it. 
and  then  have  passed  to  the  end  where  there  was  a  trap  door 
and  a  ladder  leading  to  the  platform  in  the  next  story  below. 
The  hinges  of  the  trap-door,  which  were  rusted  and  only  fast- 
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ened  with  a  small  wire  and  a  string,  gave  away  and  he  was 
precipitated  below  and  killed. 

The  deceased  clearly  had  no  right  to  go  upon  the  platform, 
and  was  there  for  no  legitimate  purpose.  It  was  not  intended 
for  any  such  use,  and  the  act  of  the  deceased  in  entering  upon, 
and  passing  along,  the  platform  was  in  violation  of  the  pur- 
pose for  which  it  was  designed.  It  was  put  up  only  for  a  fire- 
escape  to  be  used  for  the  protection  of  life  in  case  of  danger 
from  fires,  and  was  not  intended,  and  was  never  used,  as  a 
balcony.  The  proof  showed  that  children  were  not  accus- 
tomed to  go  there,  and  it  was  only  accessible  by  passing  out 
of  the  window.  Nor  does  it  appear  from  the  evidence, 
although  it  was  protected  in  part  by  an  iron  railing,  that  it 
was  intended  to  be  guarded  in  a  manner  sufficient  to  prevent 
accident  to  very  young  children  arising  from  such  an  exposed 
position.  It  bore  no  indication  that  it  was  designed  for  gene- 
ral use,  and  furnished  no  invitation  or  attraction  to  young 
children  any  more  than  the  roof  of  a  stoop  or  piazza  which 
projects  under  the  window  of  a  dwelling-house  and  is  easy  of 
access  "to  persons  in  the  vicinity.  Under  such  a  state  of  facts, 
and  where  a  person  thus  voluntarily  exposes  himself  to  danger 
and  is  injured,  there  is  no  rule  of  law  which  authorizes  a 
recovery.  The  books  are  full  of  cases  bearing  upon  the  sub- 
ject, and  although  the  decisions  are  not  entirely  harmonious 
there  is  no  adjudication  which  holds  that  under  circumstances 
like  these  an  action  will  lie,  while  there  are  many  in  a  con- 
trary direction  (Lorgan  agt.  Champlain  Canal  Co.,  56  N.  Y., 
1 ;  Victory  agt.  Abbott,  court  of  appeals,  1876,  MS. ;  Ab~bott 
agt.  Macfie,  33  L.  J.,  177;  Mangan  agt.  Atterton,  L.  R.,  I 
Ex.,  239). 

In  Abbott  agt.  Macfie  (supra)  the  defendant  placed  the 
shutter  of  a  window  against  the  wall  of  a  public  street.  The 
dress  of  a  child  who  was  playing  in  the  street  jumping  off  the 
shutter  caught  in  the  same  and  it  fell  and  injured  the  child, 
and  it  was  held  that  the  defendant  was  not  liable.  The  child 
was  lawfully  in  the  street  in  the  case  cited,  and,  hence,  might 
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very  naturally  be  attracted  to  the  shutter  which  was  there, 
while  in  the  case  at  bar  the  deceased  was  obliged  to  go  beyond 
the  room  in  which  he  was  to  reach  the  fire-escape  and  over- 
come obstacles  in  the  way  of  getting  there.  The  decision  cited 
establishes  a  stronger  case  against  the  defendant  than  the  case  at 
bar.  In  Mangan  agt.  Atterton  (supra)  the  defendant  exposed 
a  machine  which  was  dangerous  when  in  motion.  A  boy  four 
years  old,  by  the  direction  of  his  brother,  seven  years  of  age, 
placed  his  fingers  within  the  machine,  which  were  crushed,  and 
it  was  held  that  the  defendant  was  not  liable.  Although  the  rule 
in  regard  to  liability  for  the  negligence  of  children  is  not  as 
stringent  in  England  as  in  this  state,  yet,  within  the  principle 
decided  in  the  last  two  cases,  it  is  difficult  to  see  how  a  liabil- 
ity can  be  incurred  where  the  defendant  has  done  nothing  to 
produce  the  injury,  and  where  there  is  an  unauthorized  inter- 
ference with,  or  invasion  of,  his  rights.  It  is  true  that  some 
of  the  decisions  are  seemingly  in  conflict  with  those  referred 
to,  and  cases  may  be  found  where  a  different  doctrine  appears 
to  be  upheld,  as  in  Lynch  agt.  Nordin  (1  Ad.  &  El.  \N.  $.], 
29),  where  an  infant  entered  into  a  cart  standing  in  the  street, 
and  was  injured,  the  owner  was  held  liable.  But  there  is  a 
clear  distinction  between  such  a  case,  where  the  infant  was 
lawfully  in  the  highway  which  it  has  the  right  to  travel  and 
use,  and  where  the.  blamable  carelessness  of  the  defendant 
tempted  the  child  to  amuse  himself  with  an  empty  cart  and 
a  deserted  horse,  and  a  case  where  he  is  palpably  invading  the 
premises  of  another  and  is  a  mere  trespasser.  In  the  latter 
case  a  party  is  without  the  protection  of  the  law,  except  in 
special  cases. 

The  owner  of  land  may  dig  an  excavation  on  his  own  prem- 
ises, not  substantially  adjoining  a  public  highway,  and  no 
action  lies  against  him  by  one  who  has  strayed  off  the  high- 
way and  fallen  into  the  excavation  (Hardcastle  agt.  8.  J. 
Railroad  Co.,  4  Hurlst.  &  Nor.,  67 ;  Hounsel  agt.  Smith, 
29  L.  J.  C.  P.,  203 ;  Holt  agt.  Wilkes,  3  Barn.  &  Aid.,  304; 
Nicholson  agt.  Erie  Railway  Co.,  41  N.  Y.,  525).  But  a 
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different  rule  prevails  when  the  pit  dug  is  so  near  the  highway 
that  a  person,  in  using  the  same  with  ordinary  caution,  may 
fall  in  (See  Beck  agt.  Carter,  court  of  appeals,  February, 
1877,  where  the  authorities  are  reviewed}. 

The  reason  of  the  rule  in  the  latter  case  is,  that  a  person 
lawfully  using  the  highway  in  a  reasonable  manner  is  liable  to 
fall  in  the  pit,  and  where  such  is  the  case,  a  duty  is  imposed 
upon  the  owner  to  protect  the  excavation.  The  deceased  was 
not  on  the  platform  by  the  defendant's  invitation,  nor  did  he 
come  near  there,  as  in  the  case  of  an  excavation  near  the  high- 
way, while  in  the  lawful  use  of  his  father's  premises.  He 
had  stepped  over  the  bounds  and  passed  the  limits  to  which 
he  was  restricted  by  the  demise  to  his  father,  and,  therefore, 
his  case  does  not  coine  within  the  rule  which  requires  a  party 
to  protect  a  structure  upon  his  own  premises  which  is  danger- 
ous to  others  (Oautrit  agt.  Egerton,  L.  R.,  2  C.  P.,  371 ;  Coe 
agt.  Plait,  5  L.  and  Eq.,  491 ;  Jl  id.,  551 ;  Lygo  agt.  New- 
laid,  24  id.,  507  ;  Stern  agt.  Jackson,  32  id.,  349  ;  Wilkinson 
agt.  Famie,  1  Hurlst.  &  Colt.,  633). 

The  deceased  had  not  even  a  license  or  permission,  express 
or  .implied,  to  pass  upon  the  fire-escape  ;  nor  do  we  think  that 
an  inducement  was  held  out  which  might  have  led  him  or 
others  to  believe  that  it  was  intended  to  be  used  by  persons 
occupying  the  building ;  or  that  it  can  be  claimed  that  the 
defendant,  directly  or  by  implication,  invited  him  to  enter, 
and  thus  assumed  the  obligation  that  it  was  in  a  safe  condi- 
tion, or  owed  him  any  duty.  The  learned  counsel  for  the 
plaintiff  insists  that  the  owner  of  machinery  or  other  prop- 
erty, which  by  being  trifled  with  by  children  results  in  injury 
to  them,  is  liable  if  he  negligently  leave  it  open  upon  his  own 
land  or  premises  where  children  by  interfering  therewith  may 
be  injured,  and  we  are  referred  to  some  cases  which  are  sup- 
posed to  maintain  this  doctrine.  A  leading  case  in  which  this 
rule  is  upheld  is  that  of  The  Railroad  Company  agt.  Stout 
(17  Wall.,  657).  A  child  strayed  on  the  company's  grounds, 
and  was  injured  by  a  turn-table  being  moved  by  other 
children,  and  it  was  held  that  while,  as  a  general  rule  in 
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regard  to  an  adult,  that  to  entitle  him  to  recover  damages  for 
an  injury  resulting  from  the  fault  or  negligence  of  another, 
he  must  himself  have  been  free  from  fault,  such  is  not  the 
rule  to  an  infant  of  tender  years. 

That  the  care  and  caution  required  of  a  child  is  according 
to  its  maturity  and  capacity  only,  and  this  is  to  be  determined 
in  each  case  by  the  circumstances  of  that  case ;  and  that  while 
the  infant  here  was  clearly  a  trespasser,  and  had  no  right  on 
the  premises  of  the  railroad  company,  the  defendant  in  the 
record  disclaimed  resting  his  case  on  the  ground  of  plaintiff's 
negligence.  The  disclaimer  ought  to  dispose  of  the  question 
of  plaintiff's  negligence  whether  made  in  a  direct  form  or 
indirectly  under  the  allegation  that  the  plaintiff  was  a  tres- 
passer upon  the  railroad  premises,  and  cannot  recover.  The 
question,  therefore,  as  to  the  negligence  of  the  child  was  not 
in  the  case,  and  although  the  opinion  discusses  the  authorities 
which  bear  upon  that  subject,  an  examination  of  them  was  not 
required  for  the  decision  of  the  same.  This  case  is  followed 
by  Keefe  agt.  Milwaukee  (21  Minn.,  209),  which  refers  to  the 
case  last  cited,  and  holds  under  a  state  of  facts  very  similar, 
that  the  child  was  led  into  the  commission  of  the  trespass  by 
the  defendant  himself,  and  thus  occupied  a  position  different 
from  an  ordinary  trespasser,  and  under  such  circumstances  the 
defendant  owed  it  a  duty  which  it  did  not  owe  to  ordinary 
trespassers,  and  was  liable.  The  decision  is  put  upon  the 
ground  that  the  child  was  attracted  by  the  turn-table  and 
induced  to  go  there  by  the  conduct  of  the  defendant. 

We  are  not  now  called  to  express  an  opinion  as  to  the  sound- 
ness of  these  decisions  in  such  a  case ;  and  while  we  are  not 
prepared  to  uphold  them,  it  is  enough  to  say  that  the  facts  are 
by  no  means  analogous.  A  child  is  permitted  to  go  into  the 
public  streets,  which  are  open  to  persons  of  all  ages,  without 
being  chargeable  with  negligence,  and  being  there,  if  led  by 
attraction  into  danger,  even  although  it  may  be  that  under 
some  circumstances  an  action  would  He  for  injuries  occasioned 
thereby,  such  a  case  has  no  similarity  to  one  where  the  child 
is  left  without  any  one  to  take  especial  charge  of  him  and 
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escapes  through  an  open,  unguarded  window  to  a  place  of 
danger  and  sustains  an  injury  without  any  allurements  being 
held  out  to  him.  A  wide  distinction  exists  between  the  two 
cases,  and  while  the  one  at  bar  is  on  the  border  line  and  the 
point  of  difference  is,  perhaps,  very  close,  this  distinction  is 
fully  recognized  in  the  best  considered  adjudications  in  the 
courts,  and  is  the  turning  point  upon  which  cases  of  this  char- 
acter are  to  be  determined.  No  case  has  ever  held  that  the 
owner  of  a  building  rented  to  a  tenant  without  a  covenant  that 
the  landlord  shall  keep  the  same  in  repair,  is  responsible  for 
damages  occasioned  by  neglect  to  repair,  and  although,  as  we 
have  seen,  this  case,  as  there  was  a  statutory  liability,  may,  per- 
haps, be  excepted  from  the  general  rule,  it  would  be  going 
very  far  to  hold  that  under -circumstances 'like  these  the 
defendant  was  liable.  There  is  another  view  of  the  case 
which  was  not  presented  on  the  argument,  but  which  should 
not  be  overlooked.  If  there  was  any  liability  for  negligence, 
this  obligation  was  in  part  created  by  a  failure  to  protect  the 
infant  children  of  the  tenants  from  injury  by  restraining  them 
from  getting  on  the  fire-escape.  As  to  adults,  it  is'  to  be  sup- 
posed that  their  own  judgment  and  discretion  would  answer 
that  purpose.  As  to  those  of  immature  years,  if  the  window 
had  been  temporarily  protected,  as  is  quite  usual  when  young 
children  are  liable  to  be  exposed  to  danger,  the  accident  would 
not  have  occurred.  A  temporary  gate  or  bars  would  have 
effected  that  object.  The  owner  clearly  was  not  called  upon 
to  provide  this  protection.  Ordinarily,  the  tenant  provides 
such  protection  for  the  safety  of  the  members  of  his  family 
who  may  require  it.  But  without  considering  whether  there 
was  negligence  of  the  tenant  in  this  respect  which  exempted 
the  defendant  from  liability,  it  is  entirely  apparent  for  the  rea- 
sons already  stated,  that  the  action  cannot  be  maintained. 
There  was  error  in  the  trial  in  denying  the  motion  for  a  non- 
suit, and  the  judgment  of  the  general  term  affirming  the  judg- 
ment must  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

All  concur  except  CHURCH,  Ch.  J.,  dissenting. 
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K  Y.  SUPERIOR  COURT. 

THOMAS  DONOVAN  agt.  THE  BOARD  OF  EDUCATION  OF  THE 
CITY  OF  NEW  YORK. 

Negligence —  Corporation — when  action  will  lie  against,  for  negligence  of  its 
corporate  duties  —  Complaint  —  Answer. 

The  board  of  education  was  expressly  created  a  corporation  for  all  the 
purposes  of  the  act  creating  it,  with  power  to  take  and  hold  property, 
both  real  and  personal,  devised  and  transferred  to  it  for  the  purposes  of 
public  education  in  the  city  of  New  York. 

An  action  will  lie  against  the  board  of  education  of  the  city  of  New  Fork 
for  negligence  in  the  execution  of  its  corporate  duties. 

It  is  made  the  duty  of  the  board  of  education  (by  the  statutes  which 
created  it)  to  have  the  safe-keeping  of  all  premises  used  for  public  ward 
schools  in  the  city  of  New  York,  and  to  examine  the  safety  of  all  school 
premises,  and  to  see  that  the  same  are  kept  safe  and  in  good  order. 

Held,  that  an  action  will  lie  to  recover  damages  for  personal  injuries  sus- 
tained by  plaintiff  by  falling  into  an  unguarded  opening  extending  from 
the  yard  of  a  public  school  building  into  the  cellar  of  said  building  in 
consequence  of  the  negligence  of  the  defendant  (the  board  of  educa- 
rion)  allowing  the  covering  thereof  to  be  left  open. 

Where  the  complaint  alleged  that  the  defendant  was  a  corporation  created 
by,  and  existing  under,  the  laws  of  the  state  of  New  York,  and  that  as 
such  it  was  not  only  its  duty  to  see  that  the  school  premises  in  question 
were  kept  safe  and  in  good  order,  but  also  that  it  occupied  and  had  the 
control  and  safe-keeping  of  the  same,  with  the  appurtenances,  &c.,  &c. : 

Held,  that  these  allegations  sufficiently  aver  the  legal  capacity  of  the 
defendant  to  be  sued,  and  as  they  are  expressly  admitted  by  the  answer, 
the  defendant  is  not  in  a  position  to  insist  that  the  duty  averred  rested 
upon,  and  the  use  and  occupation  in  truth  was  by  and  in,  the  trustees 
of  the  ward  in  which  the  premises  are  situate,  and  that  if  there  was 
any  negligence,  it  was  by  an  employe  of  the  trustees  of  the  ward,  for 
whose  act  or  omission  the  defendant  is  not  responsible. 

A  party  who  formally  and  explicitly  admits,  by  his  pleading,  that  which 
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establishes  the  plaintiff's  right,  will  not  |)e  suffered  to  deny  its  existence, 

or  to  prove  any  state  of  facts  inconsistent  with  that  admission. 

« 

General  Term,  May,  1878. 

THE  action  is  brought  to  recover  damages  for  personal  inju- 
ries sustained  by  the  plaintiff  on  the  22d  of  November,  1875, 
by  falling  into  an  unguarded  opening  extending  from  the  yard 
of  a  public  school  building,  in  Vandewater  street,  in  the  city 
of  New  York,  into  the  cellar  of  said  building,  in  consequence 
of  the  negligence  of  the  defendant,  in  allowing  the  covering 
thereof  to  be  left  open. 

The  answer  is  in  effect  a  general  denial  of  all  the  allegations 
of  the  complaint,  with  the  exception  of  the  following,  which 
it  expressly  admits : 

I.  That  the  defendants  are  a  corporation  created  by  and 
existing  under  the  laws  of  the  state  of  New  York. 

II.  That  the  plaintiff  is  an  infant  under  the  age  of  fourteen 
years,  and  is  the  son  of  William  Donovan  aforesaid. 

IV.  That  it  is  the  duty  of  the  defendant  as  the  board  of 
education  aforesaid  to  have  the  safe-keeping  of  all  premises 
used  for  public  ward  schools  in  the  city  of  New  York  and  to 
examine  the  safety  of  all  school  premises,  and  to  see  that  the 
same  are  kept  safe  and  in  good  order. 

V.  That  the  defendant,  at  the  time  hereinafter  mentioned, 
occupied  a  certain  building  and  premises  situate  in  Vande- 
water street,  near  Pearl  street,  in  the  fourth  ward,  of  the  city 
of  New  York,  and  had  the  control  and  safe-keeping  of  the 
same,  with  the  appurtenances,  which  premises  are  known  as 
grammar  school  No.  1,  and  are  used  under  the  direction  of 
the  said  board  of  education  as  one  of  the  public  schools  of  the 
city  of  New  York,  and  was  frequented  by  children  attending 
said  public  school. 

Upon  the  trial  before  the  court  and  a  jury,  the  complaint 
was  dismissed  and  plaintiff  was  not  permitted  to  give  evi- 
dence thereunder. 

VOL.  LV  23 
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Plaintiff  excepted  to  such  ruling,  and  his  exception  was 
ordered  to  be  heard  at  general  term  in  the  first  instance. 

Thomas  &  Wilder,  attorneys,  and  Edward  P.  Wilder,  of 
counsel,  for  plaintiff. 

Wm.  C.  Whitney  and  D.  J.  Dean,  of  counsel,  for  defendant. 

By  the  Court  —  FREEDMAN,  J.  —  The  complaint  having 
been  dismissed  at  the  trial  before  any  proof  was  offered,  the 
position  of  the  parties  is  substantially  the  same  as  upon  a 
demurrer  to  the  complaint  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  For  the 
purpose  of  determining  whether  it  does  or  not,  every  allega- 
tion contained  in  it  must  be  taken  as  true. 

The  complaint  alleges  that  the  defendant  is  a  corporation 
created  by  and  existing  under  the  laws  of  the  state  of  New 
York,  and  that  as  such  it  was  not  only  its  duty  to  see  that  the 
school  premises  in  question  were  kept  safe  and  in  good  order, 
but  also  that  it  occupied  and  had  the  control  and  safe-keeping 
of  the  same,  with  the  appurtenances,  &c.,  &c. 

These  allegations  sufficiently  aver,  at  least  so  far  as  the  rules 
of  pleading  require  it  in  cases  of  ordinary  corporations,  the 
legal  capacity  of  the  defendant  to  be  sued,  the  duty  imposed 
by  law,  and  the  occupation  and  use  of  the  premises  by  the 
defendant.  Moreover,  they  are  expressly  admitted  by  the 
answer,  and  hence  the  defendant  was  not,  and  is  not  now,  in 
a  position  to  insist  that  the  duty  averred  rested  upon,  and  the 
use  and  occupation  in  truth  was  by  and  in,  the  trustees  of  the 
ward  in  which  the  premises  are  situate,  and  that  if  there  was 
any  negligence  it  was  by  an  employe  of  the  trustees  of  the 
ward,  for  whose  act  or  omission  the  defendant  is  not 
responsible. 

A  party  who  formally  and  explicitly  admits,  by  his  plead- 
ing, that  which  establishes  the  plaintiff's  right,  will  not  be 
Buffered  to  deny  its  existence,  or  to  prove  any  state  of  facts 


NEW  YORK  PRACTICE  REPORTS.  179 

Donovan  agt.  Board  of  Education. 

inconsistent  with  that  admission  (Paige  agt.  Willet,  38  N.  I7"., 
28;  Ithreyer  agt.  The  Mayor,  <&c.,  of  N.  Y.,  39  N.  Y.  Supe- 
rior Ct.  R.  [7  J.  &  £],  1). 

The  defendant  being  thus  concluded,  and  the  complaint 
averring  in  addition  and  with  sufficient  precision,  an  injury  to 
the  person  of  the  plaintiff  in  consequence  of  the  negligence  of 
the  defendant,  the  dismissal  of  the  complaint  can  only  be  sus- 
tained, provided,  under  the  statutes  relating  to  the  board  of 
education,  no  action  whatever  lies  against  it  for  negligence  in 
the  execution  of  its  corporate  duties. 

Upon  this  branch  of  the  case  it  has  been  argued : 

1.  That  the  board  of  education  is  an  agency  purely  govern- 
mental, having  no  powers  or  franchises  other  than  those  which 
it  is  empowered  and  compelled  to  exercise  for  the  public  bene- 
fit, from  which  it  derives  no  revenue  or  emolument  as  corpora- 
tion, and,  therefore,  is  not  liable  for  the  consequence  of  neglect 
of  an  agent  necessarily  employed  by  it,  in  the  absence  of  an 
express  statute  creating  such  liability. 

2.  That  the  duties  defined  by  the  statute  creating  the  board 
fall  within  the  class  of  purely  governmental  or  public  duties, 
and  that  as  to  such  duties,  even  when  executed  by  a  municipal 
corporation  proper,   endowed   with   all   the   powers   usually 
vested  in  such  a  corporation,  no  liability  arises  for  neglect  of 
the  agent  employed  in  the  execution  thereof. 

To  determine  the  correctness  of  these  propositions,  it  will 
be  necessary  to  examine  the  statutes  of  this  state  relating  to 
the  defendant. 

From  the  passage  of  the  act  passed  April  8,  1805,  entitled 
"An  act  to  incorporate  the  society  instituted  in  the  city  of 
New  York  for  the  establishment  of  a  free  school  for  the  edu- 
cation of  poor  children  who  do  not  belong  to  and  are  not  pro- 
vided for  by  any  religious  society,"  and  until  the  year  1842 
the  common  school  education  in  the  city  of  New  York  was 
substantially  in  charge  of  the  society  thus  incorporated  and 
whose  name  was  altered  in  1826  to  "  Public  School  Society  of 
New  York." 
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The  general  school  act  of  1812,  and  the  acts  amendatory 
thereof,  never  applied  to  the  city  and  county  of  New  York 
during  that  period. 

In  1842  the  common  school  system'  which  had  prevailed 
for  thirty  years  in  the  residue  of  the  state  was,  by  statute, 
extended  to  the  city  and  county  of  New  York  (Laws  1842, 
p.  184),  and  the  management  of  the  schools  to  be  established 
under  it  was  placed  in  the  hands  of  inspectors,  trustees  and 
commissioners  to  be  elected  by  the  people.  The  act  permit- 
ted the  Public  School  Society  and  other  corporations  to  con- 
tinue their  existing  schools  and  to  participate  in  the  public 
funds  according  to  the  number  of  their  schools,  but  such  par- 
ticipation was  prohibited  to  any  school  in  which  any  religious 
sectarian  doctrine  or  tenet  might  be  taught,  inculcated  or 
practiced.  Under  that  act  the  first  board  of  education  was 
organized. 

The  new  system,  as  matter  of  history,  met  with  great  oppo- 
sition from  the  powerful,  compact  and  disciplined  private 
corporation  that  had  so  long  enjoyed  exclusive  charge,  but 
being  based  on  popular  suffrage  it  rapidly  grew  into  popular 
favor  and  triumphed  over  all  obstacles.  In  this  contest 
between  the  two  systems  that  radically  differed  in  principle 
the  state  further  interfered  by  the  passage  of  statutes  forbid- 
ding the  opening  or  establishing  of  any  kind  of  new  school, 
in  any  -way  whatsoever,  without  the  consent  of  the  board  of 
education. 

In  1847  the  board  of  education  presented  a  memorial  to  the 
legislature  praying  for  authority  to  establish  a  free  college  or 
academy.  The  memorial  stated  that  "  one  object  of  the  pro- 
posed free  institution  is  to  create  an  additional  interest  in  and 
more  completely  popularize  the  common  schools.  It  is 
believed  that  they  will  be  regarded  with  additional  favor  and 
attended  with  increased  satisfaction  when  the  pupils  and  their 
parents  feel  that  the  children  who  have  received  their  pri- 
mary education  in  these  schools  can  be  admitted  to  all  the 
benefits  and  advantages  furnished  by  the  best  endowed  college 
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in  the  state  without  any  expense  whatever."  The  legislature 
responded  by  the  passage  of  a  law  authorizing  the  establish- 
ment of  the  free  academy,  giving  the  board  of  education 
power  to  direct  the  course  of  studies  therein,  and  providing 
that  the  question  of  establishing  the  same  should  be  submitted 
to  the  vote  of  the  people.  It  was  so  submitted  and  carried 
by  a  large  majority. 

In  1851  an  act  was  passed  entitled  "An  act  to  amend,  con- 
solidate and  reduce  to  one  act  the  various  acts  relative  to  the 
common  schools  of  the  city  of  New  York"  (Laws  1851,  chap. 
386).  The  act  provides  for  the  election  of  two  commissioners 
in  each  of  the  wards  of  the  city  of  New  York,  and  that  the 
commissioners  so  elected  shall  constitute  a  board  of  educa- 
tion. The  second  section,  as  amended  by  chapter  101  of  the 
Laws  of  1854,  provides  as  follows : 

"  The  board  of  education  shall  have  power  : 

1.  To  take  and  hold  property,  both  real  and  personal, 
devised  or  transferred  to  it,  for  the  purposes  of  public  educa- 
tion in  the  city  of  New  York. 

*  *  •*#•*## 
4.  To  establish  new  schools  as  hereinafter  provided. 

*  *  *  •*  #  *  * 

8.  And,  for  the  purposes  of  this  act,  the  said  board  shall 
possess  the  powers  and  privileges  of  a  corporation." 

By  the  twenty-fifth  section,  as  amended  by  section  14  of 
chapter  301  of  Laws  of  1853,  it  is  further  provided  : 

"  The  title  to  all  school  property,  real  and  personal,  pur- 
chased with  any  moneys  derived  from  the  distribution  or 
apportionment  of  the  school  moneys,  or  raised  by  taxation  in 
the  city  of  New  York,  shall  be  vested  in  the  mayor,  alder- 
men and  commonalty  of  said  city,  but  shall  be  under  the  care 
and  control  of  the  board  of  education,  for  the  purpose  of 
public  education,  and  all  suits  in  relation  to  the  same  shall  be 
brought  in  the  name  of  said  board." 

In  1853,  the  contest  between  the  system  inaugurated  by  the 
state  and  the  Public  School  Society  terminated.  The  latter 
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ceased  to  exist,  and,  pursuant  to  chapter  301  of  the  Laws  of 
that  year,  all  its  corporate  property  was  conveyed  and  trans- 
ferred to  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  to  be  thereafter  held  by  them  in  the  same  manner 
as  the  school  property  then  used  and  occupied  by  the  schools 
organized  under  the  statutes  of  1842  and  1851  was  held  by 
them. 

By  section  7  of  chapter  574  of  the  Laws  of  1871,  amend- 
ing the  charter  of  the  city  of  New  York  that  had  been 
passed  in  1870,  the  board  of  education  was  made  a  department 
of  the  government  of  the  city  of  New  York,  and  its  title 
changed  to  "  The  Department  of  Public  Instruction."  But, 
by  chapter  112  of  the  Laws  of  1873,  it  was  again  recon- 
structed and  its  original  title  and  designation  restored.  Not- 
withstanding these  changes,  all  the  powers  originally  conferred 
were  carefully  preserved,  so  that  the  board  of  education,  as 
now  constituted,  possesses  the  same  powers  and  discharges  the 
same  duties  which  were  vested  in  it  prior  to  1871. 

Numerous  other  legislative  enactments  and  amendments  of 
the  act  of  1851  might  be  referred  to,  but  they  are  omitted 
because,  though  they  affected  the  terms  of  office  of  the  com- 
missioners, trustees  and  inspectors,  and  their  mode  of  selec- 
tion, and  the  general  organization  of  the  school  system  of  this 
city,  they  worked  no  change  in  the  powers  and  duties  of  the 
board  of  education  as  above  stated.  I  shall  only  add,  for  the 
present,  that,  upon  its  reconstruction  in  1873,  the  board  of 
education  not  only  succeeded  to  all  the  powers  and  duties  of 
the  department  of  public  instruction,  but  was  expressly  rein- 
vested with  the  full  control  of  the  public  schools  and  the  pub- 
lic school  system  of  the  city,  subject  only  to  the  general 
statutes  of  the  state  upon  education. 

From  the  foregoing  examination,  it  clearly  appears  that  the 
board  of  education  is  a  governmental  agency,  created  by  the 
sovereign  power  of  the  state  for  the  discharge  of  such  powers 
and  duties  as  were  conferred  upon  it  by  law ;  and  that  in 
creating  it  the  policy  of  the  state  was  to  instruct  and  enlighten 
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equally  the  minds  of  all  children  needing  education,  irrespec- 
tive of  the  nationality,  religion,  or  pecuniary  condition  of 
their  parents,  and  by  these  means  to  gradually  transform  the 
heterogeneous  and  uncongenial  elements  of  the  cosmopolitan 
city  of  New  York  into  an  intelligent,  virtuous,  harmonious 
and  happy  people.  But  from  these  premises  it  does  not 
necessarily  follow  that  such  agency  cannot  be  sued  for  neglect 
of  duty.  The  learned  counsel  for  the  defendant,  it  is  true, 
has  cited  many  cases  in  support  of  the  theory  that  such  liabil- 
ity does  not  exist,  but  most  of  them  are  cases  in  which  it  was 
held  that  political  divisions  of  the  state,  municipal  corpora- 
tions, or  boards  of  officers  exercising  public  duties  only,  are 
not  liable,  in  the  absence  of  a  statute  creating  such  liability, 
for  the  negligence  of  independent  officers  acting  under  them, 
whose  duties  are  specifically  prescribed  by  law,  and  who, 
though  appointed  and  paid  by  them,  are  thus  appointed  and 
paid  in  pursuance  of  the  requirements  of  a  statute.  The 
point  decided  in  these  cases  is,  that  there  being  no  control 
save  in  strict  accordance  with  the  provisions  of  law,  the  prin- 
ciple of  "  respondeat  superior "  does  not  apply.  But  in  the 
leading  case  belonging  to  that  class,  and  arising  in  this  state, 
it  was  conceded,  and  cases  were  adverted  to  to  illustrate  the 
concession,  that  where  the  duty  is  imposed  upon  the  munici- 
pal corporation  itself  and  not  upon  public  officers  appointed 
by  it,  and  where  it  accepts  the  duty  and  the  power  to  per- 
form it,  and  itself,  by  its  own  agents,  sets  about  the  work,  or 
undertakes  to  set  about  it  by  its  own  agents,  then,  for  negli- 
gent omission  to  do.  or  for  doing  in  a  negligent  way,  it  may 
be  liable  (Maxmilian  agt.  The  Mayor,  <&c.,  62  N.  Y.,  160). 
The  case  at  bar  is  not  shown  to  fall  within  the  class  of  cases 
cited  by  defendant's  counsel  and  above  referred  to,  because 
the  charge  of  negligence  is  made  by  the  complaint  against  the 
defendant  in  its  corporate  capacity,  and  not  against  any  par- 
ticular officer  or  set  of  officers  acting  under  its  authority.  Not 
even  the  word  "agent"  or  "servant"  is  used.  True,  the 
defendant  can  act  only  through  agents,  but  in  the  absence  of 
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proof  of  particulars,  and  especially  in  view  of  the  admissions 
contained  in  the  answer,  it  cannot  be  assumed  that  the  negli- 
gence complained  of  was  a  negligent  act  or  omission  on  the 
part  of  an  independent  officer,  of  whom  the  defendant  is  not 
the  superior. 

There  is  another  class  of  cases  which  are  equally  inapplica- 
ble, in  which  it  was  held  that  persons  spoken  of  as  a  concrete 
body  could  not  be  sued  in  their  collective  capacity,  because 
they  were  not  in  law  a  corporation  (Gardner  agt.  Board  of 
Health,  10  N.  Y.,  409  ;  Brady  agt.  The  Suprs.,  10  id.,  260). 

Nor  would  it  answer  any  useful  purpose  to  consider  in  what 
instances  the  commissioners  constituting  the  board  of  educa- 
tion might,  perhaps,  incur  an  individual  liability. 

In  addition  to  being  a  governmental  agency,  the  board  of 
education  is  also  a  corporation.  This  fact  is  alleged  in  the 
complaint.  The  answer  expressly  admits  it,  and  the  statutes 
relating  to  the  defendant  expressly  provide  that  for  the  pur- 
poses for  which  it  was  created  the  board  should  possess  the 
powers  and  privileges  of  a  corporation.  For  all  such  purposes 
it  does  possess  all  the  powers  and  attributes  of  a  corporation. 
This  being  so,  the  courts  have  held  the  defendant  responsible 
for  its  own  contracts,  and  refused  to  impose  any  liability 
therefor  upon  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York  (Dannat  agt.  The  Mayor,  c&c.,  of  N.  Y., 
6  Nun,  88). 

For  the  same  reason  the  courts  have  refused  to  inflict  upon 
the  municipality  of  New  York  the  responsibility  for  defend- 
ant's torts  or  negligence  (Terry  agt.  The  Mayor,  dec.,  8  Bosw., 
508 ;  Ham  agt.  The  Mayor,  &c.,  37  N.  Y.  Superior  Ct.  E. 
[5  J.  &  $.],  458,  and  affirmed  by  the  court  of  appeals,  Sep- 
tember 16,  1877).  And,  finally,  it  has  been  established  that 
this  defendant  may  be  directly  sued,  as  a  corporation,  by  a 
teacher  employed  pursuant  to  law  by  the  board  of  trustees  of 
a  ward  (Gildersleeve  agt.  The  Bd.  of  Education,  17  Abb., 
201,  and  cited  with  approval  by  the  court  of  appeals  in  Ham 
agt.  The  Mayor,  <&c.). 
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In  the  opinion  rendered  in  that  case  the  general  term  of  the 
court  of  common  pleas  held  :  "  Though  the  power  of  appoint- 
ing teachers  is  in  the  trustees,  the  payment  of  the  salaries  is 
imposed  by  law  upon  the  board  of  education,  and  they  are 
authorized  to  draw  from  the  moneys  which  shall  be  raised  for 
the  purpose  of  public  education  such  sums  as  may  be  requisite 
for  the  purpose  (Laws  of  1851,  sec.  735,  chap.  386,  sec.  2,  subd. 
5  ;  sec.  3,  subds.  1,  2,  5,  7 ;  sec.  9).  They  may  take  and  hold 
property,  both  real  and  personal,  for  the  purpose  of  public 
education  in  the  city  of  New  York,  and  for  all  the  purposes 
for  which  they  were  created  it  is  declared  that  they  shall  pos- 
sess the  powers  and  privileges  of  a  corporation  (Id.,  sec.  2, 
subd.  1 ;  sec.  8).  If  they  possess  the  privileges  and  powers  of 
a  corporation,  they  must  be  subject  to  the  obligation  incident 
to  the  exercise  of  such  powers." 

Being  thus  subject  to  the  obligation  stated  it  is  difficult  to 
perceive  why  the  said  board  should  not  be  liable  to  an  action 
for  the  neglect  of  a  duty  imposed  upon  it  by  law.  If  the 
duty  had  not  been  imposed  upon  the  board  but  upon  the  com- 
missioners or  trustees  of  the  ward  in  which  the  premises  are 
situate,  as  such  the  delinquent  commissioners  or  trustees  would 
be  personally  liable  to  the  plaintiff  (Bassett  agt.  Fish  et  al., 
Trustees,  recently  decided  by  the  general  term  of  the  supreme 
court  of  the  fourth  department ;  see  N.  Y.  Weekly  Digest, 
vol.  5,  p.  360).  As,  however,  the  case  stands  at  present  under 
the  pleadings,  the  duty  for  neglecting  which  the  action  was 
brought,  must  be  deemed  to  have  been  imposed  upon  the 
board  in  its  corporate  capacity,  and,  hence,  the  inquiry  is  nar- 
rowed down  to  the  simple  question  whether  the  board,  as  a 
corporation,  can  be  sued  for  its  own  neglect  of  duty  imposed 
upon  it  by  law. 

To  this  it  is  objected : 

1.  That  the  rule  holding  a  corporation  liable  for  such  neg- 
lect applies  only  to  a  municipal  corporation,  or  any  other 
corporate  body  enjoying  franchises  and  privileges  for  its  own 
convenience  or  benefit,  and  does  not  apply  to  those  minor  polit- 
VOL.  LV  24 
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ical  organizations  or  quasi  corporations  whose  corporate  powers 
and  functions  are  conferred  without  their  solicitation  for  the 
benefit,  not  of  themselves  but  of  the  public  at  large,  and  that 
the  board  of  education  belongs  to  the  class  secondly  referred 
to  ;  and, 

2.  That  the  amount  of  money  for  defraying  the  expenses  of 
said  board,  which  was  formerly  apportioned  by  the  state  to  the 
county  of  New  York  from  the  common  school  fund,  is  now 
wholly  paid  from  funds  raised  by  taxation,  pursuant  to  an 
estimate  submitted  to,  and  sanctioned  by,  the  board  of  appor- 
tionment in  the  manner  prescribed  by  section  112,  chapter 
335,  Laws  of  1873,  as  amended  by  section  20,  chapter  757, 
Laws  of  1873.. 

Similar  objections  were  urged  and  carefully  considered  by 
this  court  in  the  highly  analogous  case  of  Clarissey  agt.  The 
Metropolitan  Fire  Department  (1  Sweeny,  224).  The  act 
establishing  that  department  created  a  fire  district  composed 
of  the  cities  of  New  York  and  Brooklyn.  The  governor  and 
senate  were  authorized  to  appoint  four  commissioners  to  take 
and  have  control  and  management  of  all  officers,  men,  prop- 
erty, measures  and  action  for  the  prevention  and  extinguish- 
ment of  fires  within  the  said  district,  and  to  be  known  by  the 
name  of  the  "  Metropolitan  Fire  Department."  The  depart- 
ment, as  thus  constituted,  was  not,  in  terms,  declared  to  be  a 
corporation ;  nor  was  it  made  subservient  or  responsible  to 
any  local  authority  in  either  city.  Its  officers  and  agents  were 
appointed  by  a  power  above  all  local  authority,  and  were  held 
amenable  only  to  the  governor  and  the  legislature.  But  the 
mode  of  raising  money  for  its  support  was  by  estimates  made 
by  the  commissioners  and  the  comptroller  and  the  mayor  of 
the  city  of  New  York,  as  a  board  of  estimate,  which  esti- 
mates, when  approved  by  the  board  of  supervisors  of  the 
county  of  New  York,  had  to  be  levied  and  collected  by  said 
board  of  supervisors  by  taxation  of  the  real  and  personal 
estate  subject  to  taxation  within  the  county  of  New  York. 
All  real  estate,  fire  apparatus,  hose,  implements,  tools,  bells 
and  bell  towers,  fire  telegraph,  and  all  property,  of  whatever 
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nature,  then  or  theretofore  in  use  by  the  firemen  or  fire 
department  of  the  city  of  New  York,  belonging  to  said  city, 
was  transferred  to  the  keeping  and  custody  of  the  metropol- 
itan fire  department,  and  for  its  use,  but  the  title  to  all  such 
property  remained  in  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York.  In  regard  to  the  title  of  property  to  be 
thereafter  acquired,  the  act  was  silent.  Upon  full  discussion 
of  all  the  facts  and  provisions  of  law  bearing  upon  the  case, 
of  which  a  more  detailed  mention  than  already  given  cannot 
be  made  here,  and  of  the  authorities  cited,  the  court  came  to 
the  conclusion  that,  whether  the  metropolitan  fire  depart- 
ment was  regarded  as  a  corporation  sub  ?nodo,  or  as  a  collective 
body  succeeding,  under  legislative  authority,  to  the  powers 
and  capacities  of  the  old  fire  department,  which  had  been  a 
corporation,  it  was,  in  either  aspect,  capable  of  being  sued, 
and  might  be  rendered  liable  in  an  action  for  injuries  resulting 
from  the  negligence  of  its  agents  or  servants,  or  from  the 
faulty,  defective  or  insufficient  character  of  the  apparatus  used 
by  it  in  extinguishing  fires ;  and  that  the  existence  of  difficulty 
in  the  collection  of  any  judgment  that  might  be  recovered  for 
any  such  cause  was  not  sufficient  to  defeat  the  action. 

This  decision  stands  unreversed ;  nor  have  I  been  able  to 
find  any  case  since  decided  by  the  court  of  appeals  in  which 
it  was  questioned  or  overruled,  by  implication  or  in  effect. 
Being,  therefore,  the  law  of  this  court,  the  two  objections 
lastly  considered  must  be  held  untenable,  especially  as  the 
board  of  education  was  expressly  created  a  corporation  for 
all  the  purposes  of  the  act  creating  it,  with  power  to  take  and  . 
hold  property,  both  real  and  personal,  devised  or  transferred 
to  it  for  the  purposes  of  public  education  in  the  city  of 
New  York. 

For  the  foregoing  reasons  I  am  of  the  opinion  that  the 
complaint  herein  was  erroneously  dismissed ;  and  that  the 
exceptions  taken  by  the  plaintiff  to  such  dismissal  should  be 
sustained,  and  a  new  trial  ordered,  with  costs  to  plaintiff,  to- 
abide  the  event. 

SEDGWICK,  J.,  concurred. 
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SUPREME  COURT. 

PHILIP  GRUSSY,  plaintiff  and  respondent,  agt.   CHAKLES  Gr. 
SCHNEIDER,  defendant  and  appellant. 

Tender  of  interest^  how  and  to  whom  made. 

A  mortgage  debtor  must  seek  his  creditor  to  pay  the  interest  on  his  mort- 
gage, if  he  is  within  this  state,  and  for  this  purpose  must  go  to  the  resi- 
dence or  place  of  business  of  the  mortgagee. 

A  tender  of  interest,  if  not  made  to  the  creditor,  must  be  to  one  authorized 
by  him  to  receive  it  (S.  G. ,  50  How.  Pr.,  134  [where  the  facts  appear] 
affirmed). 

General  Term,  first  Department,  May,  1876. 
APPEAL  from  a  judgment  of  foreclosure. 
Win.  H.  Arnoux,  for  appellant. 
Geo.  A.  Black,  for  respondent. 

BRADY,  J.  —  The  opinion  of  the  learned  justice  who  pre- 
sided at  the  special  term  when  this  cause  was  tried,  delivered 
by  him  (50  How.  Pr.,  134),  satisfactorily  and  fully  disposed 
of  the  question  presented  on  this  appeal.  It  is  only  necessary 
to  add  to  the  cases  cited  by  him  that  of  Hale  agt.  Patton 
(60  N.  Y.,  233),  which  had  not  been  decided  when  his  views 
were  expressed.  In  that  case  it  is  determined  that  the  mort- 
gage debtor  must  seek  his  creditgr  to  pay  his  interest,  if  he 
be  within  the  state,  and  that  rule  rendered  it  obligatory  upon 
the  defendant  herein  to  go  to  the  plaintiff's  residence  or  place 
of  business  and  tender  the  interest.  It  also  holds,  substantially, 
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what  is  in  accord  with  the  cases  cited  by  justice  YAN  VOKST, 
that  a  tender  of  the  interest,  if  not  to  the  creditor,  must  be  to 
one  authorized  by  him  to  receive  it.  If  Mr.  Black  had  been 
employed  to  collect  the  interest,  his  authority  to  receive  it 
would  be  presumed  and  the  tender  would  have  been  regarded 
as  sufficient.  It  is  clear,  however,  on  the  evidence,  that  Mr. 
Black  was  not  employed  to  collect  the  interest,  and  he  dis- 
claimed authority  to  receive  it  on  two  occasions  when  it  was 
tendered.  The  defendant  was  thus  advised  in  time  and  suf- 
fers from  his  own  laches  if  he  suffer  at  all.  The  plaintiff 
asks  the  enforcement  of  his  rights,  and  though  it  seems  to  be 
harsh  to  grant  this  demand,  it  cannot  be  avoided  except  by 
arrangement  between  him  and  the  defendant. 

For  these  reasons  the  judgment  must  be  affirmed. 

DAVIS,  Ch.  J.j  and  DANIELS,  J.,  concur. 
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K  Y.  COMMON  PLEAS. 

WILLIAM  E.  ANDREWS  agt.  DAVID  SCHWARTZ  et  al. 

Attachment — when  will  be  vacated  —  what  are  not  sufficient  grounds  for 
granting  same. 

An  attachment  should  not  issue  unless  it  clearly  appears  that  but  one  con- 
struction i$  to  be  placed  on  the  acts  of  the  party  against  whom  the 
attachment  is  asked  —  a  construction  unfavorable  to  honesty. 

Persons  who  are  sued  have  a  perfect  right  to  give  up  business  if  it  does 
not  pay,  or  their  factory  or  place  of  business  is  burned  out,  to  collect 
their  debts  and  assets,  and  to  pay  or  secure  their  creditors. 

There  is  nothing  in  these  circumstances  to  warrant  the  granting  of  an 
attachment  on  the  ground  that  defendants  were  about  to  dispose  of 
their  property,  and  to  leave  the  state,  in  order  to  defraud  their  creditors. 

/Special  Term,  May,  1878. 

MOTION  to  vacate  attachment. 

Action  commenced  June  16,  1877.  Attachment  procured 
April  23,  1878,  on  the  ground  that  defendants  were  about  to 
dispose  of  their  property,  and  to  leave  the  state,  in  order  to 
defraud  their  creditors. 

J.  F.  DALY,  J.  —  This  action  was  brought  upon  an  unliq- 
uidated demand  for  certain  royalties  alleged  to  be  due  from 
defendants  to  plaintiff  upon  the  manufacture  of  oil  from 
animal  fat  under  a  process  of  which  plaintiff  is  patentee. 
The  demand  is  denied  by  defendants,  and  the  cause  is  at  issue. 
Several  months  after  the  action  was  commenced,  the  factory 
of  defendants,  in  One  Hundred  and  Seventeenth  street  in  this 
city,  was  destroyed  by  fire,  and  their  business  ceased.  This 
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is  the  explanation  of  their  going  out  of  business.  They  have 
sold  what  remained  of  their  machinery  or  utensils  for  a  small 
sum,  and  have  contracted  to  sell  a  quantity  of  oil,  the  bal- 
ance of  their  stock,  and  are  collecting  the  insurance  on  the 
property  destroyed  by  fire.  One  of  the  defendants,  Schwartz, 
left  the  city  after  the  fire  and  went  to  Texas.  It  is  said  that 
he  is  to  return.  A  large  part,  if  not  all,  of  the  insurance  has 
been  assigned  by  defendants  to  one  alleged  creditor,  Jacob  "W. 
Riglander,  their  broker.  The  only  creditors  of  defendants, 
except  the  plaintiff  and  Riglander,  are  Michael  Madden, 
their  former  foreman,  who  claims  a  balance  of  wages,  which 
is  disputed,  and  other  workmen  whose  names  and  the  claims 
are  not  set  forth  in  plaintiff's  affidavits.  The  foreman  swears 
that  it  was  the  expressed  intention  of  defendants  to  go  out  of 
business  some  months  *bef ore  the  fire.  Certain  neighbors  of 
defendants  swear  to  suspicions  and  rumors,  in  the  neighbor- 
hood of  defendants'  factory,  as  to  incendiary  intentions  of 
defendants  prior  to  the  fire,  with  respect  to  the  factory. 
Another  witness  swears  to  certain  admissions  of  one  of  the 
defendants  of  sharp  practice  on  his  part  in  Texas  some  years 
before,  which  the  witness  surmises  indicates  a  swindling  pro- 
pensity on  the  part  of  one  or  both  the  defendants.  Another 
witness  swears  to  a  recent  transaction  of  defendants  (in  sell- 
ing the  oil  before  referred  to),  from  which  it  is  intended  the 
court  should  assume  a  purpose  on  defendants'  part  to  cheat 
the  person  with  whom  they  contracted  and  dealt. 

Stripped  of  all  that  is  not  evidence  the  plaintiff's  proofs 
wholly  fail  to  satisfy  me  that  defendants  intend  to  realize  on 
their  assets  and  abscond  in  order  to  defraud  him  or  the  other 
unsecured  creditor. 

The  only  claims  against  them  the  defendants  dispute.  The 
alleged  fraudulent  disposal  of  property  took  place  long  after 
plaintiff's  action  was  at  issue.  No  other  actions  have  been 
commenced  against  them,  except  one  by  Madden  which  they 
contest.  Motive  for  the  alleged  fraud  is  wanting. 

The  deliberateness  of  defendants'  proceedings  is  evidence 
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of  good  faith.  Plaintiff's  own  witness,  Madden,  swears  that 
as  early  as  October  last  defendants  instructed  him  to  discharge 
their  employes  as  they  were  going  to  give  tip  business.  The 
fire  occurred  four  months  after.  Not  till  after  the  fire  is  any 
disposition  of  assets  shown.  Then  it  takes  the  form  of  selling 
off  for  $300,  remains  of  machinery  or  tools,  with  some  of  the 
wreck  left  after  the  fire,  property  estimated  by  some  witnesses 
at  a  value  as  high  as  $2,000,  but  which  value  is  the  subject 
of  dispute.  There  is  nothing  extraordinary  in  the  sale  of  the 
oil  the  defendants  had  stored,  nor  in  their  attempting  to  col- 
lect their  insurance,  nor  in  assigning  it  to  secure  a  creditor, 
if  really  indebted  to  him.  "With  the  suspicions  concerning 
the  fire  at  the  factory  we  have  nothing  to  do.  It  cannot  be 
charged  that  the  defendants  made  such  a  disposition  of  that 
property,  as  those  suspicions  imply,  in  order  to  defraud  the 
plaintiff. 

In  fine,  I  see  in  defendants'  conduct  nothing  of  those  cir- 
cumstances which  mark  the  absconding  debtor.  No  haste, 
no  secrecy,  no  motive  for  flying  with  their  assets.  Persons 
who  are  sued  have  a  perfect  right  to  give  up  business  if  it 
does  not  pay  or  their  factory  is  burned  out,  to  collect  their 
debts  and  assets  and  to  pay  or  secure  their  creditors.  An 
attachment  should  not  issue  unless  it  clearly  appears  that  but 
one  construction  is  to  be  placed  on  their  acts,  a  construction 
unfavorable  to  honesty.  In  this  case  the  defendants  are  not 
shown  to  have  done  any  act  prejudicial  to  their  creditors,  or 
out  of  the  usual  course.  They  are  not  bound  to  refrain  from 
selling  what  was  saved  from  the  wreck  of  the  fire,  even  for  a 
small  price,  if,  in  their  judgment,  it  was  as  much  as  the  things 
were  worth.  Nor  are  they  bound  to  refrain  from  collecting 
the  insurance,  or  selling  their  goods,  or  paying  off  a  debt  they 
owe  in  preference  to  keeping  their  funds  to  abide  the  event 
of  plaintiff's  suit. 

The  attachment  must  be  vacated,  with  ten  dollars  costs. 
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SUPREME  COURT. 


THE   VICTORY    WEBB,    &c.,   MFG.    Co.   agt.   HENRY  WARD 
BEECHER  et  al. 

Action  against  trustees  of  a  corporation  —  complaint  —  demurrer  —  sepa- 
rate counts  in  complaint,  what  each  must  disclose — what  is  not  a  suffi- 
cient reference  in  one  count  to  preceding  counts. 

It  is  a  fundamental  rule  in  pleading  that  where  there  are  separate  counts 
in  a  complaint  each  must  disclose  a  distinct  right  of  action.  The  sepa- 
rate counts  are  for  all  purposes  as  distinct  as  if  they  were  in  separate 
declarations,  and,  consequently,  they  must  contain  all  necessary  allega- 
tions or  the  latter  must  expressly  refer  to  the  former. 

The  complaint  contains  seven  counts,  and  each  of  the  counts  is  alleged  as 
a  separate  and  distinct  cause  of  action.  The  defendants  are  sought  to 
be  held  liable  for  certain  indebtedness  alleged  to  have  been  incurred  by 
the  Christian"  Union  Publishing  Company,  and  that  corporation  is  not 
made  a  party.  It  is  alleged  in  the  fifth  paragraph  of  the  first  count 
that  certain  of  the  defendants  were,  for  the  first  year  of  the  existence 
of  the  corporation,  its  trustees,  but  there  is  no  allegation  of  fact  show- 
ing or  tending  to  show  why,  as  such  trustees,  the  defendants,  or  either 
of  them,  should  be  held  responsible  for  the  debts  of  the  corporation. 
On  demurrer  to  the  complaint : 

Held,  that  the  first  six  counts  of  the  complaint  standing  alone  fail  to  dis- 
close any  cause  of  action  against  those  defendants  who  appear  from 
either  or  any  of  said  counts  to  have  been  trustees  of  the  corporation 
which  is  alleged  to  be  the  debtor  of  the  plaintiffs. 

Held,  further,  that,  unless  there  is  something  which  can  be  construed  as  a 
general  allegation  referring  to  each  and  every  of  the  first  six  counts, 
and  connecting  such  general  allegations  with  each  of  such  counts,  the 
demurrer  must  be  sustained  as  to  the  several  causes  of  action  contained 
in  those  counts. 

Held,  also,  that  the  twenty-first  paragraph  of  the  complaint,  which  is  one 
of  the  subdivisions  of  the  seventh  or  last  count,  which  contains  an  alle- 
gation concerning  the  failure  of  the  trustees  to  make  and  publish  a 
VOL.  LV  25 
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report,  does  not  in  any  way  refer  to  the  six  preceding  separate  and  dis- 
tinct causes  of  action,  and  the  demurrer  as  to  these  must  be  sustained 

The  allegation  in  the  seventh  count,  that  the  defendants  were  the  trustees 
of  the  Christian  Union  Publishing  Company,  and  that  they  had  made 
default  in  filing  their  annual  report,  goes  to  show  the  liability  of  the 
defendants  as  trustees. 

It  is  averred  in  the  seventh  count  that  the  machine  was  constructed  under 
the  direction  of  the  corporation. 

Held,  that  this  is  equivalent  to  a  command  that  the  machine  should  be 
constructed  f«r  the  company  by  the  plaintiffs,  and  therefore  amounts  at 
least  to  a  request. 

Special  Term,  February,  1878. 

THE  complaint  contains  seven  causes  of  action,  described 
as  counts,  each  count  being  separately  stated  and  numbered, 
and  declared  to  be  a  separate  and  distinct  cause  of  action. 
The  defendants  have  demurred  to  each  count  separately,  as 
stating  no  cause  of  action. 

The  first  count  sets  forth  a  contract  between  the  plaintiffs 
and  the  corporation  called  the  Christian  Union  Publishing 
Company,  for  the  sale  of  a  printing  machine  alleged  to  be 
worth  $20,979,  and  alleges  that  the  trustees  of  the  company, 
for  one  year  from  October  3,  1874,  were  the  defendants, 
Beecher,  Benedict,  Sage,  Avery  and  Howard,  and  that  the 
company  has  refused  to  pay  for  the  machine  in  question. 

The  second  count  alleges  that  the  plaintiffs  made  a  contract 
with  the  Cliristian  Union  Publishing  Company,  which  required 
the  plaintiffs  to  send  a  man  to  New  York  to  superintend  the 
construction  of  the  machine,  the  said  company  agreeing  to 
pay  such  person's  expenses  ;  that  such  person  was  sent  by  the 
plaintiffs ;  that  the  value  of  his  services  was  $380,  and  his 
traveling  expenses  were  $190,  making  in  all  $570. 

The  third  count  alleges  that  the  Christian  Union  Publish- 
ing Company  proposed  to  the  plaintiffs  to  pay  the  expense  of 
transporting  certain  machinery  to  New  York,  and  of  erecting 
it  in  their  press-room,  and  in  compliance  with  such  proposal 
the  plaintiffs  transported  and  erected  the  same,  and  paid  for 
freight  the  sum  of  $116. 
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The  fourth  count  alleges  that  in  .  compliance  with  the  pro- 
posal of  the  Christian  Union  Publishing  Company  to  pay  the 
expense  of  transporting  certain  machinery  from  England  to 
New  York,  the  plaintiffs  transported  the  same,  and  in  order 
to  do  this  were  compelled  to  and  did  pay  revenue  duties, 
amounting  to  $5,282.06  to  the  collector  of  the  port  of  New 
York. 

The  fifth  count  alleges  that  in  compliance  with  the  proposal 
of  the  Christian  Union  Publishing  Company,  the  plaintiffs 
delivered  certain  machinery  to  the  company,  where  it  was 
erected,  in  and  about  which  erection  the  plaintiffs  necessarily 
incurred  and  paid  expenses  amounting  to  $348.21. 

The  sixth  count  alleges  that  the  plaintiffs  constructed  a 
machine  for  the  Christian  Union  Company,  under  the  con- 
tract mentioned  in  the  first  count ;  that  it  was  delivered  to 
the  company,  which,  however,  refused  to  pay  for  it,  and  the 
plaintiffs  were  compelled  to  resume  possession  of  it,  under 
an  express  agreement  that  they  should  not,  by  so  doing,  waive 
any  claim  under  the  contract,  or  any  damages  against  the 
company.  This  machine  was  adapted  exclusively  for  the  use 
of  the  company,  and  cannot  be  sold  for  any  other  purpose ; 
that  for  want  of  a  purchaser  the  plaintiffs  have  been  com- 
pelled to  keep  the  machinery  in  store,  and  for  the  labor  of 
putting  it  in  store,  and  for  storage,  they  have  incurred  expenses 
to  the  amount  of  $186. 

The  seventh  count  alleges  the  same  facts  as  the  sixth  count, 
except  as  to  the  expense  of  storage,  and  further  alleges  that 
the  plaintiffs  have  incurred  the  expense  of  insuring  the 
machinery,  amounting  to  $520.  This  count  also  alleges,  for 
the  first  time  in  the  complaint,  that  the  defendants  were  trus- 
tees of  the  Christian  Union  Publishing  Company  during  the 
period  between  January  1,  1875,  and  December  14,  1875 ; 
that  they  neglected  to'  make  the  report  required  by  the  act  of 
incorporation  within  twenty  days  after  January  1,  1875,  and 
that  no  such  report  was  made  or  published  until  December 
14,  1875. 
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The  plaintiffs,  therefore,  demand  judgment  against  the 
defendants  personally,  for  the  total  amount  of  their  claims 
against  the  Christian  Union  Publishing  Company. 

Shearman  <&  Sterling,  for  defendants,  Avery  &  Ogden. 

Lewis  &  Beecher,  for  the  other  defendants.  Thomas.  G. 
Shearman,  of  counsel. 

I.  The  Christian  Union  Publishing  Company  is  not  a  party 
to  this  action.     The  defendants  are  all  individuals,  and  the 
Complaint  is  brought  solely  for  the  purpose  of  enforcing  an 
individual  liability  against  them.     The  first  six  counts,  how- 
ever, set  forth  nothing  but  contracts  with  the  Christian  Union 
Publishing  Company,  which,  it  is  alleged,  that  company  failed 
to  perform.     There  is  not  a  word  in  any  of  these  six  counts 
which  tends  to  create  the  slightest  personal  liability  against 
the  defendants.     The  defendants,  Avery  &  Ogden,  are  not 
even  mentioned  in  any  of  these  six  counts,  nor  is  any  fact 
therein  stated  which  connects  them  with  the  Christian  Union 
Company.     As  to  the  other  defendants,  it  is  simply  alleged 
that  they  were  trustees  of  the  company,  but  no  default  of 
theirs  is  averred.     The  plaintiffs  rely  upon  matters  alleged  in 
the  seventh  count  to  cure  the  defects  of  the  first  six.     But 
there   is  not  the   slightest  reference  in  any  of  the  first  six 
counts  to  any  thing  which  is  contained  in  the  seventh  count. 
Each  count  must  stand  alone,  and  be  considered  as  a  sepa- 
rate   and   distinct    complaint,   except  so  far  as  by  express 
reference   it   embodies   allegations   of    another   count   (Sim- 
mons agt.  Fairchild,  42  Barb.,  404 ;  Loosey  agt.  Orser,  4 
Bosw.,   391,   405 ;    Xenia  Bank   agt.   Lee,  2  id.,   624 ;   7 
Abb.,  372 ;    Swift  agt.   Kingsley,  24  Barb.,  541  ;   Spencer 
agt.   Babcock,  22  id.,  326;    Sinclair  agt.  Fitch,  3  E.  D. 
Smith,  677). 

II.  It  has  been  argued  by  the  plaintiffs,  that  the  twenty- 
first  paragraph  of  the  complaint,  which  contains  an  allegation 
concerning  the  failure  of  the  trustees  to  make  and  publish 
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a  report,  is  a  general  clause  relative  to  the  whole  complaint, 
and  embodied,  in  effect,  in  all  the  preceding  counts.  But 
there  is  not  the  least  foundation  for  this  argument.  The 
paragraphs  of  the  complaint  are  numbered  consecutively  from 
beginning  to  end,  without  regard  to  the  different  counts ;  and 
under  the  first  count  there  are  twelve  different  paragraphs. 
There  is,  therefore,  no  reason  for  assuming  that,  under  the 
seventh  count,  there  could  not  possibly  be  two  paragraphs ; 
and  that  is  the  plain  and  natural  interpretation  to  be  put  upon 
the  complaint.  If  a  clause  like  this,  at  the  end  of  a  separate, 
distinct  cause  of  action,  can  be  referred  to  by  an  afterthought 
in  order  to  help  out  the  defects  of  the  other  six  causes  of 
action,  the  rule  which  requires  a  distinct  reference  in  each 
count  to  any  thing  in  other  counts  intended  to  be  embodied 
therein  becomes  an  entire  nullity. 

III.  "While  the  seventh  count  may  not  be  open  to  the  objec- 
tion that  the  def aiflt  of  the  trustees  is  ( not  therein  alleged, 
yet  that  and  every  other  count,  except  the  first,  are  fatally 
defective,  by  reason  of  their  entire  omission  to  aver  that  the 
claim  has  not  been  paid.     This  point  has  been  so  decided  by 
the  court  of  appeals,  and  is  not  open  to  discussion  here  ( W^ther- 
head  agt.  Allen,  4  Abb.  Ct.   of  App.,  628  ;   McHarg  agt. 
Eastman,  7  Robertson,  137 ;  see  Chambers  agt.  Lewis,  28  N. 
Y,  457). 

IV.  The  sixth  and  seventh  counts  are  bad,  for  the  addi- 
tional reason  that  they  are  founded  upon  claims  for  the  expense 
of  storing  and  insuring  the  machine,  for  the  whole  price  of 
which  the  plaintiffs  claim  to  recover  in  this  same  action,  and 
without  alleging  any  request  or  authority  from  the  defendants 
or  the  Christian  Union  Publishing  Company  for  such  expendi- 
ture. 

1.  Where  the  seller  of  property  takes  it  back  for  the  pur- 
pose and  with  the  expectation  of  reselling  it  on  account  of 
the  buyer,  there  is  reason  in  allowing  him  to  charge  for  his 
expenses  incurred  upon  the  resale.  But  in  this  case  it  is  dis- 
tinctly averred  that  no  resale  of  this  property  could  possibly 
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be  made,  and  the  plaintiffs  seek  to  recover  its  entire  value 
from  the  defendants,  just  as  completely  as  if  the  machine 
were  destroyed  by  fire.  If  they  are  entitled  to  recover  the 
whole  price,  they  had  no  right  to  charge  the  buyer  with  any 
thing  more,  except  upon  the  theory  of  an  express  request  or 
authority  from  the  buyer.  They  can  leave  the  property  alone, 
or  store  it  with  some  one  who  is  willing  to  take  it  as  sole 
security  for  the  expense,  or  they  must  take  it  as  their  own, 
and  at  their  own  expense. 

2.  Here  no  request  from  the  buyer  is  alleged,  nor  are  any 
facts  stated  from  which  such  authority  could  be  inferred.  If 
the  buyer  will  not  accept  the  machine,  and  does  not  desire 
the  seller  to  hold  it  for  his  benefit,  the  seller  has  no  right  to 
decide  that  the  buyer's  interests  require  the  machine  to  be 
kept,  and  can  not,  therefore,  involve  him  in  any  expense  for 
its  preservation. 

V.  The  seventh  count,  which  is  the  only  one  alleging  any 
default  on  the  part  of  the  trustees,  is  peculiarly  defective,  not 
only  because  it  fails  to  allege  that  the  claim  has  not  been  paid, 
and  because  it  does  not  allege  any  request  on  the  part  of  the 
Christian  Union  Publishing  Company  to  effect  the  insurance 
set  forth  in  this  count,  but  for  the  further  reasons  that  it 
nowhere  appears  in  this  count  that  the  machine  in  question 
was  ever  purchased  by  the  company,  or  that  the  insurance  was 
made  for  its  benefit. 

1.  It  is  not  averred  in  this  count  that  the  machine  was  con- 
structed at  the  request  of  the  Christian  Union  Company,  or 
under  any  agreement  with  it,  or  that  the  company  ever  agreed 
to  pay  for  the  machine.  The  allegation  "  That  the  machine 
was  constructed  under  the  direction  of  the  said  company,  and 
to  print  the  newspaper  published  by  them,"  is  very  plainly 
intended  for  the  sole  purpose  of  showing  that  it  was  con- 
structed in  such  a  peculiar  manner  as  to  make  it  useless  for 
other  purposes,  and  this  fact  is,  indeed,  distinctly  averred. 
A  machine  may  well  be  constructed  "  under  the  direction " 
of  a  person,  and  yet  not  at  his  request,  nor  by  his  order,  nor 
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with  any  expectation  on  his  part  that  he  is  to  be  liable  for  it. 
There  is  not  a  word  in  this  count  from  which  the  law  can 
infer  that  the  machine  was  not  intended  as  a  gift  from  the 
plaintiffs  to  the  Christian  Union  Company,  there  being  no 
allegation  that  the  machine  was  sold  to  the  company  or  pur- 
chased by  it^  or  agreed  to  be  so  sold  or  purchased,  nor  that  it 
was  made  or  delivered  at  the  request  of  the  company.  In  the 
absence  of  such  averments,  no  foundation  is  laid  for  the 
assertion  of  any  liability  on  the  part  of  the  company  for  this 
machine,  or  for  any  expenses  incurred  about  it. 

2.  It  is  not  averred  that  the  work  was  done  at  the  request 
of  the  Christian  Union  Company,  or  under  any  agreement 
with  it,  or  that  the  company  ever  agreed  to  pay  for  the  same. 
There  is  nothing  stated  from  which  it  can  be  inferred  that 
the  machine  was  not  a  gift  from  the  plaintiffs  to  the  Christian 
Union  Company.    There  being  no  allegation  that  the  machine 
was  "  sold  "  to  the  company,  nor  that  it  was  made  and  deliv- 
ered "  at  the  request  "  of  the  company,  no  foundation  is  laid 
for  an  action  (Spear  agt.  Downing,  34  Barb.,  522 ;  Parker 
agt.    Crane,  6  Wend.,  647;    Qliaffee  agt.  Thomas,  7  Cow., 
358 ;    Comstock  agt.  Smith,   7  Johns.,  87 ;    Livingston  agt. 
Rogers,  \  Cai.,  583). 

3.  This  count  is  founded,  however,  not  upon  the  sale  or 
delivery  of  the  machine,  but  upon  the  expense  of  insuring 
it,  which  has  been  paid  by  the  plaintiffs.     There  is  no  allega- 
tion that  this  insurance  was  effected  at  the  request  of  the 
Christian  Union  Company,  or  in  any  way  authorized  by  that 
company,  or  that  the  insurance  was  made  for  the  benefit  of 
the  company,  with  or  without  authority.     On  the  contrary, 
it  is  plain,  from  the  facts  stated,  that  in  case  the  policy  of 
insurance  became  payable,  the  plaintiffs  would  recover  its 
amount  and  retain  it  for  their  own  benefit,  there  being  no 
pretense  of  an  agency  or  of  any  fact  which  would  entitle  the 
Christian  Union  Company  to  the  benefit  of  the  insurance. 
It  is  obvious  that,  in  the  absence  of  any  such  facts,  the  plain- 
tiffs cannot  recover  the  amount  of  the  insurance.     See  these 
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principles  illustrated  in  Stillwell  agt.  Staples  (19  N.  Y., 
401). 

YI.  The  whole  argument  of  plaintiffs'  counsel  is  founded 
upon  the  assertion  that  the  causes  of  action  stated  in  the 
complaint  are  not  separate  or  separable;  that  the  last  six 
counts  are  mere  items  of  damage  arising  out  of  the  first ; 
and  that  although  they  are  stated  in  terms  as  separate  and 
distinct  causes  of  action,  and  are  separately  stated  and  num- 
bered, the  court  is,  nevertheless,  bound  to  treat  them  as  con- 
stituting but  one  cause  of  action.  To  this  we  answer  : 

1.  It  is  too  late  to  argue  this  question,  it  having  been  fully 
considered  and  decided  by  this  court  at  another  stage  of  the 
proceedings.     The  plaintiffs  have  elected  to  treat  these  claims 
as  separate  causes  of    action ;   and  it  does  not  lie  in  their 
mouths  to  say  that  it  is  impossible  to  do  that  which  they  have 
actually  done.     Indeed,  if  there  were  unquestionably  but  one 
cause  of  action,  it  would,  nevertheless,  be  entirely  competent 
for  the  parties,  by  consent,  to  split  that  single  claim  into  any 
number  of  claims.      Thus,  although  an  action  for  a  single 
barrel  of  apples  unquestionably  sets  forth  but  one  cause  of 
action,  there  is  no  law  to  prevent  the  plaintiff  and  defendant 
from  setting  forth,  by  mutual  consent,  each  particular  apple 
as  a  separate  cause  of  action :  and  after  they  had  consented 
to  do  so,  and  the  pleadings  had  been  drawn  upon  that  basis, 
neither  party  could  insist  that  the  court  should  treat  the  cause 
of  action  as  single.     Here  is  clearly  such  a  consent.     The 
defendants  have  moved  to  compel  the  plaintiffs  to  separate 
their  claims,  and  the  plaintiffs  have  done->so.     It  is  too  late  to 
say  that  that  which  has  actually  been  done  ought  not  to  have 
been  done,  or  could  not  possibly  be  done.   jThe  first  propo- 
sition is  unjust,  and  the  second  is  absurd. 

2.  The  question  may  be  much  simplified  by  a  single  counter- 
question  :  Could  we  put  in  an  answer  denying  only  the  allega- 
tions of  the  first  count  in  the  complaint,  and  yet  prevent  the 
plaintiffs  from  taking  judgment  upon  each  of  the  six  other 
counts  ? 
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VII.  The  court  of  appeals  cases  cited  by  plaintiffs'  counsel 
only  go  to  the  simple  point  that  the  separate  statement  and 
numbering  of  distinct  causes  of  action  is  a  matter  of  practice, 
to  be  regulated   by  the  special  and  general  terms  of  the 
supreme  court ;  and  that  an  order  of  the  general  term  requir- 
ing or  refusing  to  require  such  a  separate  statement  to  be 
made  is  not  reviewable  in  the  court  of  appeals ;  but  it  will 
be  a  very  long  time  before  the  court  of  appeals  decides  that 
when  the  supreme  court  has  ordered  such  separate  statement 
to  be  made  its  order  is  to  be  treated  as  void. 

VIII.  It  is  said  that  the  form  of  the  complaint  is  a  matter 
of  no  importance,  and  that  although  it  sets  forth  these  causes 
of  action  as  distinct,  they  are  still  to  be  regarded  as  a  single 
cause  of  action,  and  the  defendant  not  allowed  to  demur  to 
each  of  them  separately.     But  so  far  from  the  form  in  which 
facts  are  stated  being  immaterial,  it  has  been  expressly  held 
that  where  an  answer  states  facts  which  would  constitute  a 
counter-claim,  but  uses  no  apt  words  to  indicate  that  they  are 
relied  upon  as  a  counter-claim,  they  will  not  be  treated  as 
such,  and  are  not  admitted  by  a  failure  to  reply  {Bates  agt. 
Rosekrans,  23  How.,  98 ;  Burrall  agt.  De  G-root,  5  Duer,  379). 

IX.  The  strongest  argument  of  the  plaintiffs'  counsel  is, 
that  these  palpable   defects   in   a  pleading  which    he   has 
amended  three  times  should  not  be  disregarded.     In  view  of 
the  fact  that  these  defects  are  such  as  have  been  adjudged 
fatal  by  the  court  of  appeals,  on  demurrer,  in  Witherhead  agt. 
Allen,  and  in  many  other  cases  of  nearly  equal  authority,  we 
submit  that  it  would  be  as  reasonable  to  ask  that  a  complaint 
containing  a  demand  of  judgment,  without  any  statement  of 
facts,  should  be  liberally  construed,  and  the  "  slight  defect " 
of  the  want  of  any  facts  be  supplied  by  a  broad  and  generous 
interpretation  of  the  demand  of  relief. 

X.  The  defendants  are  entitled  to  judgment  upon  the 
demurrer. 

Lord,  Day  &  Lord,  for  plaintiffs. 
VOL.  LV  26 
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LAWRENCE,  J.  —  The  complaint  in  this  action  contains  seven 
counts,  and  each  of  the  counts  is  alleged  as  a  separate  and  dis- 
tinct cause  of  action.  The  defendants  are  sought  to  be  held 
liable  for  certain  indebtedness  alleged  to  have  been  incurred 
by  the  Christian  Union  Publishing  Company.  The  first  six 
counts  of  the  complaint  do  not  contain  an  allegation  of  a  single 
fact  which  shows  why  or  for  what  reason  the  defendants  should 
be  held  responsible  for  the  debts  of  the  Christian  Union  Pub- 
lishing Company,  and  that  corporation  is  not  made  a  party  to 
this  action. 

'It  is  alleged  in  the  fifth  paragraph  of  the  first  count  of  the 
complaint  that  certain  of  the  defendants  were  for  the  first  year 
of  the  existence  of  the  corporation  its  trustees,  but  there  is  no 
allegation  of  fact  showing,  or  tending  to  show,  why,  as  such 
trustees,  the  defendants,  or  either  of  them,  should  be  held 
responsible  for  the  debts  of  the  corporation.  In  Simmons  agt. 
Fairchild  (42  Barb.,  404)  Mr.  justice  E.  DARWIN  SMITH  in 
delivering  the  opinion  of  the  court  states  "  that  it  is  a  funda- 
mental rule  in  pleading  that  where  there  are  separate  counts 
in  a  complaint  each  must  disclose  a  distinct  right  of  action," 
and  he  proceeds  to  quote  from  Chitty's  Pleadings,  413, 
wherein  it  is  laid  down  that  "  the  separate  counts  are  for  all 
purposes  as  distinct  as  if  they  were  in  separate  declarations, 
and  consequently  they  must  contain  all  necessary  allegations 
or  the  latter  must  expressly  refer  to  the  former  (See,  also, 
Gould? s  PI.,  sec.  3,  chap.  4,  p.  159 ;  Loosey  agt.  Orser,  4  Bos., 
392 ;  Sinclair  agt.  Fitch,  3  E.  D.  Smith,  677 ;  The  Xenia 
Branch  Bank  agt.  Lee,  7  Abb.,  372,  373  ;  Spencer  agt.  Bab- 
cock,  22  Barb.,  327). 

The  first  six  counts  of  the  complaint  then  standing  alone 
fail  to  disclose  any  cause  of  action  against  those  defendants 
who  appear,  from  either  or  any  of  said  counts,  to  have  been 
trustees  of  the  corporation  which  is  alleged  to  be  the  debtor 
of  the  plaintiffs. 

Unless,  therefore,  there  is  something  in  the  complaint  which 
can  be  construed  as  a  general  allegation  referring  to  each  and 
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every  of  the  first  six  counts,  and  connecting  such  general,alle- 
gations  with  each  of  such  counts,  this  demurrer  must  be 
sustained  as  to  the  several  causes  of  action  contained  in  those 
counts.  The  plaintiff  contends  that  such  an  allegation  is  to 
be  found  in  the  twenty-first  paragraph  of  the  complaint  which 
is  one  of  the  subdivisions  of  the  seventh  or  last  count. 

This  paragraph  does  not  in  any  way  refer  to  the  six  preced- 
ing separate  and  distinct  causes  of  action  within  the  rule  stated 
in  Simmons  agt.  Fairchild  (42  Barb.,  404). 

I  am  of  the  opinion  that  the  demurrer  to  the  first  six  counts, 
or  alleged  causes  of  action  set  forth  in  the  complaint,  must  be 
sustained. 

The  case  of  Goldberg  agt.  TJiley  (60  N.  Y.,  427),  which  is 
relied  on  by  the  learned  counsel  for  the  plaintiff,  simply 
decided  that  the  provisions  of  the  Code  requiring  different 
causes  of  action  joined  in  a  complaint  to  be  separately  stated 
related  only  to  questions  of  practice  over  which  the  court 
below  had  control ;  and  in  the  case  of  Bass  agt.  Comstock  (38 
N.  I7".,  21)  the  court  held  that  a  demurrer  would  not  lie  to  a 
complaint  containing  different  causes  of  action  which  might 
be  united  merely  because  they  were  not  separately  stated  and 
numbered.  Neither  of  these  cases  affect  the  question  now 
under  consideration,  and  the  same  may  be  said  in  regard  to 
the  case  of  Wiles  agt.  Suydam  (64  N.  Y.,  173). 

It  is,  then,  only  necessary  to  examine  the  seventh  count  for 
the  purpose  of  ascertaining  whether  that  states  a  cause  of 
action  against  the  defendants. 

This  count  is  not  amenable  to  the  objection  that  there  is 
nothing  stated  in  it  which  goes  to  show  the  liability  of  the 
defendants  as  trustees.  The  allegation  that  the  defendants 
were  the  trustees  of  the  Christian  Union  Publishing  Company 
and  that  defendants  had  made  default  in  filing  their  annual 
report  is  contained  in  this  count. 

I  am  of  the  opinion  that  it  does  sufficiently  appear  that  the 
machine  was  built  at  the  request  of  the  corporation.  It  is 
averred  that  the  machine  was  constructed  under  the  direction 
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of  the  company.  This  is  equivalent  to  a  command  that  the 
machine  should  be  constructed  for  the  company  by  the  plain- 
tiffs and,  therefore,  amounts  at  least  to  a  request. 

The  defendants  are  entitled  to  judgment  on  the  demurrer 
as  to  the  first  six  counts,  but  the  demurrer  is  overruled  as  to 
the  seventh,  and  leave  will  be  given  to  the  plaintiffs  to  amend. 
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U.  S.  DISTRICT  COURT. 

WILLIS  PICKERT  agt.  THE  CANAL  BOAT  INDEPENDENCE,  HER 
TACKLE,  &c.,  and  E.  REMINGTON  &  SONS. 

Mortgages  on  canal  boats  —  where  and  how  to  be  filed  —  Notice. 

The  provisions  of  the  act  of  1833  (Laws  of  1833,  chapter  279),  as  to  the 
filing  of  chattel  mortgages,  so  far  as  they  apply  to  canal  boats,  are  super- 
seded and  replaced  by  those  of  the  act  of  1864  (Laws  of  1864,  page  993). 

The  filing  of  a  mortgage  on  a  canal  boat  (or  a  true  copy  thereof)  in  the 
office  of  the  auditor  of  the  canal  department  (as  required  by  the  act  of 
1864)  gives  it  preference  over  all  claims  but  existing  claims,  and,  of 
course,  preference  over  the  claims  of  subsequent  purchasers  and  mort- 
gagees. No  other  filing  is  necessary. 

A  person  is  not  a  purchaser  in  good  faith  where  he  purchases  with  notice 
of  the  prior  mortgage. 

The  question  as  to  what  is  sufficient  notice  to  put  a  party  on  inquiry  as 
to  the  existence  of  a  valid  mortgage  pointed  out. 

Southern  District  of  New  York,  March,  1878. 
Beebe,  Wilcox  cfc  Hobbs,  for  libellant. 
M .  M.  Budlong,  for  claimants. 

BLATCHFORD,  J.  —  On  the  evidence  I  am  of  opinion  that 
there  is  a  considerable  sum  of  money  still  due  to  E.  Reming- 
ton &  Sons  on  the  mortgage,  and  that  the  notes  given  to 
them  in  March,  1874,  were  not  given  in  settlement  or  dis- 
charge of  the  mortgage.     Prima  facie,  the  claimants  are  enti- 
tled to  retain  possession  of  the  canal  boat  under  the  mortgage. 
The  provisions  of  the  act  of  April  28, 1864  (Laws  of  New 
York  of  1864,  p.  993)  in  regard  to  filing  in  the  office  of  the 
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auditor  of  the  canal  department  a  mortgage  on  a  canal  boat 
and  refiling  in  the  same  office  a  copy  thereof  with  a  statement 
of  interest  within  thirty  days  next  preceding  the  expiration  of 
one  year  from  the  original  filing  of  the  original  mortgage  are 
the  same  as  the  provisions  in  the  act  of  April  29,  1833  (Laws 
of  New  York  of  1833,  p.  402)  in  regard  to  filing  in  the  office 
of  a  register,  a  county  clerk  or  a  town  clerk  a  mortgage  on 
goods  and  chattels  and  refiling  in  the  same  office  a  copy 
thereof  with  a  statement  of  interest  within  thirty  days  next 
preceding  the  expiration  of  one  year  from  the  original  filing 
of  the  original  mortgage.  It  was  the  law  of  this  state  under 
the  act  of  1833  (Newell  agt.  Warren,  44  N.  Y.,  244)  that  no 
filing  after  the  original  filing  of  the  mortgage  and  the  first 
filing  of  the  copy,  with  'the  proper  statement,  was  necessary 
in  order  to  make  the  mortgage  a  continuing  security,  and  that 
there  need  not  be  a  subsequent  refiling.  The  same  rule  must 
apply  to  the  canal  boat  statute.  By  the  act  of  May  13,  1873 
(Laws  of  New  York  of  1873,^.  767)  the  act  of  1833  was  so 
amended  as  to  require  a  copy  of  a  mortgage  on  goods  and 
chattels,  with  a  statement  of  interest,  to  be  again  filed  within 
thirty  days  next  preceding  the  expiration  of  each  and  every 
term  of  one  year  "  after  the  filing  of  such  mortgage."  The 
construction  in  Newell  agt.  Warren  (made  in  1870)  was  thus 
recognized,  but  no  similar  amendment  was  made  to  the  act  of 
1864.  In  the  present  case  the  act  of  1864,  as  thus  construed, 
was  complied  with. 

It  is  urged  for  the  libellant  that  it  was  necessary,  in  addition 
to  filing  the  mortgage,  to  -renew  it  by  refiling  in  accordance 
with  the  act  of  1833,  because,  although  the  mortgaged  prop- 
erty was  a  canal  boat,  it  was  also  goods  and  chattels,  and  the 
mortgagor  resided  when  the  mortgage  was  executed  in  this 
state,  in  the  town  of  Mohawk,  Herkimer  county,  I  am  not 
referred  to  any  decision  of  the  courts  of  the  state  directly 
upon  the  point ;  but  the  general  practice,  I  understand,  has 
been  to  file  mortgages  on  canal  boats  only  in  the  office  of  the 
auditor  of  the  canal  department.  The  act  of  1864  was  a  sub- 


NEW  YORK  PRACTICE  REPORTS.  207 

Pickert  agt.  Canal  Boat  Independence. 

stitute  for  the  act  of  April  15,  1858  (Laws  of  New  York  of 
1858,  p.  396).  The  act  of  1858  provided  that  any  person 
having  any  lien  or  incumbrance  on  any  canal  boat  by  a  chat- 
tel mortgage  "  duly  filed  "  could  file  in  the  office  of  the  audi- 
tor a  statement  of  the  date,  circumstances,  nature  and  amount 
of  his  claim,  with  an  affidavit  thereto ;  and  that  "all  claims 
and  liens  by  chattel  mortgage,  a  statement  of  which  shall  be 
filed  as  herein  provided,  shall  from  the  time  of  such  filing 
have  preference  and  priority  over  all  other  claims  and  liens 
in  the  same  manner  and  to  the  like  extent  of  claims  and  liens 
arising  on  chattel  mortgages  filed  and  entered  in  towns  where 
the  mortgagor  resides,  but  shall  not  have  any  priority  over 
existing  liens  and  claims.  The  act  of  1858  was  based  on  the 
idea  of  a  double  filing.  It  was  only  where  a  chattel  mortgage 
had  been  "  duly  filed,"  that  is,  filed  under  the  act  of  1833, 
that  the  statement  and  affidavit  could  be  filed  in  the  office  of 
the  auditor  under  the  act  of  1858,  when  both  filings  had  taken 
place,  then  under  the  act  of  1858  the  lien  by  the  mortgage  was 
to  have  preference  and  priority  over  all  other  claims  on  the 
canal  boat  except  existing  claims,  to  the  same  extent  that 
claims  under  mortgages  on  other  property  filed  under  the  act 
of  1833  would  have  under  that  act,  as  to  such  other  property, 
preference  and  priority.  In  other  words,  as  to  canal  boats, 
there  was  made  necessary,  by  the  act  of  1858,  a  double  filing, 
and  until  it  had  taken  place  mortgages  on  canal  boats  could 
not  -acquire  the  standing  which  mortgages  on  other  goods  and 
chattels  acquired  by  a  compliance  with  the  act  of  1833  alone. 
Then  came  the  act  of  1864  superseding  the  act  of  1858  and 
its  provisions,  and  providing  for  a  single  filing  in  the  case  of 
canal  boats,  and  that  in  the  office  of  the  auditor,  on  the  same 
plan  as  to  filing  and  refiling  as  that  of  the  act  of  1833  in 
regard  to  other  goods  and  chattels.  Still  more,  the  act  of 
1864  went  on  to  provide  as  follows  :  "All  claims  and  liens  by 
chattel  mortgage  which  shall  be  filed  as  herein  provided  shall, 
from  the  time  of  such  filing,  have  preference  and  priority  over 
all  other  claims  and  liens,  but  shall  not  have  any  priority  over 
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existing  claims  and  liens."  This  enactment  strikes  out  the 
words  "  in  the  same  manner  and  to  the  like  extent  of  claims 
and  liens  arising  on  chattel  mortgages  filed  and  entered  in 
towns  where  the  mortgagor  resides,"  and  manifests  an  inten- 
tion in  connection  with  the  other  provisions  of  the  act  to  dis- 
sever the  filing  of  mortgages  on  canal  boats  from  the  act  of 
1833  and  leave  them  to  depend  wholly  on  the  act  of  1864. 
It  is  enacted  that  when  they  are  filed  as  provided  in  the  act 
of  1864  (which  is  a  filing  in  the  auditor's  office  alone,  and 
not,  as  in  the  act  of  1858,  a  filing  of  something  in  the  audi- 
tor's office  in  conjunction  with  a  previous  filing  of  something 
else  elsewhere)  they  shall,  from  the  time  of  such  filing  in  the 
auditor's  office,  have  preference  over  all  claims  but  existing 
claims,  and  of  course  preference  over  the  claims  of  subsequent 
purchasers  and  mortgagees.  If  some  other  filing  elsewhere 
is  necessary,  effect  cannot  be  given  to  the  enactment  that  the 
filing  under  the  act  of  1864  gives  the  preference  and  priority. 
This  makes  the  provisions  of  the  act  of  1833  repugnant  to 
those  of  the  act  of  1864  so  far  as  canal  boats  are  concerned, 
and  makes  it  necessary  to  hold  that  the  provisions  of  the  act 
of  1833,  so  far  as  they  apply  to  canal  boats,  are  superseded 
and  replaced  by  those  of  the  act  of  1864. 

E.  Remington  &  Sons  complied,  therefore,  with  all  the 
provisions  of  law  required  to  make  their  mortgage  a  valid 
continuing  security  as  against  the  libellant,  even  if  he  was  a 
purchaser  in  good  faith.  A  person  is  not  a  purchaser  in  good 
faith,  within  the  meaning  of  the  statute  in  question,  when  he 
purchased  with  notice  of  the  prior  mortgage  (Hill  agt.  JBeebe, 
13  N.  I7".,  556).  In  the  present  case  the  libellant  claims  to 
have  purchased  the  boat  from  his  mother,  who  was  the  owner 
and  mortgagor.  He  testifies  that  he  asked  her  if  there  was 
any  claims  against  the  boat ;  that  she  said  the  parties  of  whom 
she  bought  the  boat  were  owing  her,  and  that  she  said  nothing 
about  having  given  a  mortgage  on  the  boat.  The  mortgage 
was  given  to  E.  Remington  &  Sons  for  the  purchase-money 
of  the  boat  when  the  libellant's  mother  bought  it.  The  libel- 
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lant's  father  and  mother  testify  to  the  same  conversation 
between  him  and  his  mother.  After  such  conversation  the 
libellant  went  to  the  auditor's  office  at  Albany  and  inquired  if 
there  was  any  claims  against  the  canal  boat.  The  person  in 
charge  took  down  a  book,  and,  consulting  it,  replied  that 
there  had  not  been  since  1874.  The  libellant  left  without 
inquiring  further.  All  this  was  sufficient  notice  to  the  libel- 
lant. He  was  bound  to  inquire  further.  He  had  notice  that 
the  persons  who  sold  the  boat  to  his  mother  had  had  a  mort- 
gage on  the  boat,  and  that  such  mortgage  had  been  filed  in 
the  auditor's  office,  and  that  his  mother  claimed  that  the  mort- 
gage had  been  paid.  He  was  bound  to  seek  out  those  parties 
whose  names  were  on  the  book  which,  through  the  clerk,  he 
was  consulting,  and  ascertain  from  them  whether  they  regarded 
the  mortgage  as  paid.  If  he  had  done  so,  he  would  have 
learned  that  the  mortgage  was  in  fact  not  paid  (Jackson  agt. 
Post,  15  Wend.,  588).  His  conduct  shows  that  he  knew  he 
was  bound  to  inquire,  and  that  he  was  advised  there  had  been 
a  mortgage  filed ;  but  he  evidently  relied  on  the  view  that  the 
mortgage  had  run  out  because  not  refiled  from  year  to  year. 
He  had  notice  enough  to  put  him  on  inquiry,  and  he  was 
bound  to  follow  up  his  inquiry  by  going  to  E.  Remington  & 
Sons,  who  were  stated  in  the  record  before  him  to  be  the 
mortgagees.  This  was  notice  to  him  of  every  thing  to  which 
such  inquiry  would  have  reasonably  led  (Carr  agt.  Hilton,  1 
Curtis  C.  C.  R.,  390). 
The  libel  is  dismissed  with  costs. 
VOL.  LV  27 
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SUPREME  COURT. 


CASSANDRA  CALVERT  DE  BUSSIEREE,  plaintiff,  agt.  BEN  HOL- 
LADAY and  others,  defendants. 

Remedies  at  law  and  in  equity  — jurisdiction  —  action  to  set  aside  a  witt  — 
pleading  —  motion  to  dismiss  complaint  on  the  trial. 

The  objection  that  the  plaintiff's  remedy  upon  the  facts  stated  in  the  com- 
plaint is  at  law  and  not  in  equity  may  be  taken  at  the  trial,  although 
not  set  up  in  the  answer,  if  taken  before  the  defendant  has  submitted 
to  the  equitable  jurisdiction  of  the  action  by  proceeding  to  the  trial 
on  the  merits  (Pam  agt.  Vilmar  [54  How.  P.  B.,  235],  as  to  this  point, 
explained). 

An  omission  to  demur  or  answer,  for  such  cause  is  no  waiver  of  the  objec- 
tion that  the  court  has  no  jurisdiction  of  the  action,  or  that  a  cause  of 
action  is  not  disclosed  by  the  complaint.  The  term  "jurisdiction"  in 
such  case  explained. 

There  is  no  absolute  want  of  jurisdiction  in  a  court  of  equity  to  entertain 
an  action  to  revoke  a  will  or  its  probate  for  fraud. 

Where  a  complaint  contains  a  cause  of  action  it  cannot  be  dismissed  upon 
the  ground  that  the  plaintiff's  remedy  is  at  law  and  not  in  equity.  The 
trial  must  proceed  either  before  the  court  or  a  jury  according  to  the 
nature  of  the  case. 

The  probate  of  a  will  obtained  through  fraud  can  be  questioned  in  a  court 
of  equity,  and  may,  upon  sufficient  grounds,  be  set  aside  where  the 
court  which  granted  the  probate  is  powerless  to  give  relief. 

The  legal  remedy  must  be  clear  and  ample  to  justify  a  court  of  equity  in 
refusing  to  entertain  an  action  to  set  aside  a  will.  Where  there  is  no 
complete  remedy  at  law  equity  will  entertain  jurisdiction.  The  issues, 
in  so  far  as  they  present  questions  of  fact,  should,  however,  be  submit- 
ted to  a  jury. 

Relief  may  also  be  had  in  such  action  under  chapter  238  of  the  Laws  of 
1853. 

Special  Term,  November,  1877. 
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MOTION  made  by  defendants'  counsel  upon  the  opening  of 
the  case  by  the  plaintiff's  counsel,  and  before  any  proof  was 
offered,  to  dismiss  the  complaint. 
% 

Butler ',  Stillman  &  Hubbard,  attorneys,  and  William  Allen 
Butler,  of  counsel,  for  plaintiff. 

Shipman,  Barlow,  Larocque,  <&  MacFarland,  attorneys, 
and  William  W.  MacFarland,  of  counsel,  for  defendant  Benja- 
min Holladay. 

William  Reynolds  Brown,  attorney,  and  Henry  E.  Dams, 
of  counsel,  for  defendant  Mutual  Life  Insurance  Company. 

Miller  &  Peckham,  attorneys,  and  Wheeler  H.  Peckham 
and  Jno.  K.  Porter,  of  counsel,  for  defendants  August  Bel- 
mont  and  another. 

VAN  VORST,  J.  —  Various  grounds  are  urged  for  the  dis- 
missal of  the  complaint,  but  they  in  the  end  assume  the  formal 
statement  made  by  the  counsel  for  one  of  the  defendants  that 
this  being  an  equitable  and  not  an  action  at  law  it  does  not 
state  a  case  proper  for  the  consideration  of  a  court  of  equity. 

The  same  objection,  in  substance,  is  interposed  by  the 
counsel  of  another  defendant  of  want  of  jurisdiction  of  the 
court  to  hear  the  case,  and,  further,  that  the  complaint  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action.  These 
objections  are  supplemented  by  the  statement  that  if  the 
plaintiff  is  entitled  to  any  redress  it  must  be  sought  at  law, 
and  that  the  allegations  of  the  complaint  do  not  contem- 
plate legal  but  equitable  relief. 

For  the  purposes  of  this  motion  every  fact  averred  in  the 
complaint  must  be  considered  as  true,  and  every  legal  intend- 
ment  from  the  facts  must  be  in  favor  of  the  plaintiffs. 

Regarding  the  objections  interposed  by  the  defendants  that 
the  plaintiff's  remedy  is  at  law  through  an  action  of  ejectment 
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the  plaintiff's  counsel  urges  that  this  objection  should  have 
been  taken  by  pleading;  and  that  having  answered  to  the 
merits  without  interposing  such  objection  in  their  pleading 
the  defendants  cannot  raise  it  on  the  hearing. 

The  rule  of  the  court  of  chancery  upon  this  subject  is  stated 
in  Grandin  agt.  Le  Hoy  (2  Paige,  509) :  "  After  a  defendant 
has  put  in  an  answer  to  a  bill  in  chancery  submitting  himself 
to  the  jurisdiction  of  the  court,  without  objection,  it  is  too  late 
to  insist  that  the  complainant  has  a  perfect  remedy  at  law, 
unless  this  court  is  wholly  incompetent  to  grant  the  relief 
sought  by  the  bill "  (Hawley  agt.  Cramer,  4  Cowen,  727  ;  Le 
Roy  agt.  Platt,  4  Paige,  81). 

In  all  these  cases  the  objection  was  first  taken  at  the  hear- 
ing, and  after  the  parties  had  gone  to  the  expense  and  trouble 
of  taking  proofs. 

It  was  then  too  late  to  ask  the  court  to  turn  the  complain- 
ant over  to  a  new  suit  (Gumming  agt.  The  Mayor  of  Brook- 
lyn, 11  Paige,  596). 

In  Truscott  agt.  King  (6  N.  Y.,  147),  being  an  appeal  from 
a  judgment  affirming  the  decree  of  the  vice-chancellor,  the 
rule  of  the  court  of  chancery  was  applied,  that  an  objection 
of  this  nature  came  too  late  at  the  hearing,  it  not  having  been 
raised  in  the  answer. 

In  Cox  agt.  James  (45  N.  Y.,  557,  p.  562),  GKOVER,  J., 
applied  the  rule  to  actions  in  this  court,  and  in  terms,  said 
the  question  whether  the  plaintiff  had  not  an  adequate  legal 
remedy  for  the  disturbance  of  a  right  of  way  did  not  arise, 
"  as  it  was  not  insisted  upon  in  the  answer,"  and  in  support 
of  his  ruling,  the  learned  judge  cites  Le  Roy  agt.  Platt,  and 
Truscott  agt.  King  (supra). 

The  plea  and  answer  to  a  bill  in  the  court  of  chancery, 
differs  both  in  structure  and  effect  from  an  answer  under  the 
Code  of  Procedure.  An  objection  of  the  nature  we  are  now 
considering  could  be  set  up  by  answer  or  plea.  And  as  after 
the  answer  was  interposed  to  the  bill  of  complaint,  the  proofs 
were  taken,  before  the  cause  was  brought  on  for  a  hearing, 
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It  was,  doubtless,  the  rule  that,  by  answering  and  proceed- 
ing to  take  proofs  upon  the  merits  of  the  controversy,  the 
defendant  was  held  to  have  submitted  himself  to  the  equitable 
cognizance  of  the  action. 

But  the  Code  of  Procedure  in  force  when  the  answers  in 
this  action  were  interposed,  limits  an  answer  to  a  general  or 
specific  denial  of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant,  and  to  a  statement  of  any 
new  matter  constituting  a  defense  or  counter-claim  (sec.  149). 

The  objection  we  are  considering  comes  under  neither 
head.  It  does  not  involve  a  denial  of  the  allegations  of  the 
complaint,  nor  does  it  rest  upon  new  matter,  but  arises  from 
the  plaintiff's  own  statement  of  his  cause  of  action. 

In  this  view  I  do  not  see  that  the  defendant  is  called  upon, 
or  could  well  raise  this  objection  by  answer. 

If  the  defendants  are  right  in  their  contention,  that  this 
court  has  no  jurisdiction  of  the .  subject  of  this  action,  such 
objection  could  have  been  taken  by  demurrer.  But  neither 
that  objection  nor  the  other,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  are  waived  by 
.an  omission  to  interpose  them  by  answer  or  demurrer  (sec. 
148). 

Objections  of  this  character  may  be  interposed  at  the  trial. 
Both  of  these  objections  are  now  urged,  and  if  they  are  well 
taken  the  complaint  must  be  dismissed,  notwithstanding  the 
defendants  have  answered  to  the  merits. 

And  if  the  allegations  of  this  complaint .  be  regarded  as 
addressed  exclusively  to  the  equitable  jurisdiction  of  this 
court,  and  as  not  setting  up  a  claim  or  cause  for  redress  purely 
legal,  and  if  there  be  a  failure  of  allegations  entitling  the 
party  to  equitable  relief,  the  same  result  must  follow  (Town 
of  Venice  agt.  Woodruff  et  al.,  62  N.  Y.,  462,  p.  467). 

The  rule  prevailing  in  the  court  of  chancery,  proper  under 
its  system  of  pleading  and  practice,  that  an  objection  of  this 
character  could  not  be  first  taken  at  the  hearing,  seems  to  be 
inapplicable  to  the  changed  conditions  under  the  system  which 


214  NEW  YORK  PRACTICE  REPORTS. 

De  Bussierre  agt.  Holladay  and  others. 

now  prevails,  under  which  the  hearing  of  the  case  is  not  had 
upon  evidence  upon  the  merits  previously  taken,  and  which> 
if  taken  without  objection,  might  properly  be  considered  as  a 
submission  to  the  equitable  cognizance  of  the  action,  but  the 
same  is  taken  in  court  before  the  judge  who  decides  the  cause. 
Cessante  ratione  legis  cessat  lex. 

I  should  consider,  therefore,  that  the  objection,  that  the 
plaintiff's  remedy  is  at  law,  rather  than  equity,  or  that  the 
court,  as  a  court  of  equity,  has  no  jurisdiction  of  the  matters 
set  up  in  the  complaint,  can  be  taken  at  the  trial  at  special 
term,  if  interposed  before  the  parties  have  proceeded  to  the 
actual  trial  of  the  action  before  the  judge,  by  the  introduc- 
tion of  evidence  upon  the  merits.  That  would  be  proper  to 
secure,  if  the  complaint  contained  a  statement  of  a  legal 
cause  of  action,  its  disposal  in  the  ordinary  manner  by  a  jury. 

In  the  case  of  Green  agt.  Milbank  (Abb.  New  Cases,  vol.  3,  p. 
138),  lately  tried  before  me  at  special  term,  an  objection  was 
interposed  that  the  plaintiff  had  an  ample  remedy  at  law.  Such 
objection  was  not,  however,  taken  by  the  defendant's  counsel 
until  the  evidence  was  in  and  the  case  submitted.  Following 
the  rule  of  the  court  of  chancery,  it  was  stated  in  the  opinion 
that  the  objection  should  have  been  taken  by  answer ;  that 
was  not  necessary  to  have  been  said  under  the  condition  of  the 
case,  and  the  same  may  be  said  of  Pam  agt.  Vilmar  (54  How. 
Pr.,  235). 

It  is  urged  by  the  learned  counsel  for  the  defendant,  in 
support  of  their  motion  to  dismiss,  that  the  plaintiff  seeks  to 
set  aside  a  will  of  both  real  and  personal  estate,  and  to  estab- 
lish another  will  in  its  stead,  and  that  a  court  of  equity  will 
not  entertain  jurisdiction  to  set  aside  a  will  for  fraud ;  that 
plaintiff's  remedy,  if  any,  is  at  law. 

There  are  authorities,  English  and  American,  to  the  effect 
that  equity  will  not  interfere  in  such  cases  when  there  is  an 
adequate  remedy  at  law  (Brady  agt.  McCosJcee,  1  Comst.,  214 ;. 
Clark  agt.  Sawyer,  2  id.,  498 ;  Armitage  agt.  Wadsworth,  1 
Mad.,  189;  Herrick  agt.  Bransley,  7  Brown's  P.  C.,  437; 
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Broderictts  Will,  21  Wall.,  503 ;  Cotton  agt.  Ross,  2  Paige, 
396). 

The  basis  of  this  conclusion,  is,  that  the  jurisdiction  as  to 
the  validity  of  a  last  will  and  testament  belongs  to  other  tribu- 
nals. When  a  will  respects  personal  estate,  it  belongs  to  the 
ecclesiastical  or  surrogate's  courts,  and  when  it  respects  real 
estate  it  belongs  to  the  courts  of  common  law  (Story's  Equity 
Juris.,  §§  184,  238,  1445 ;  Sheffield  agt.  Duchess  of  Bucking- 
hamshire, 1  Aik.,  629). 

In  the  case  of  Colton  agt.  Ross  (supra)  the  chancellor  said : 
"  If  the  defendant  does  not  object  to  the  jurisdiction,  this 
court  may  undoubtedly  award  an  issue  devisavit  vel  non,  and 
upon  the  finding  of  the  jury  may  pronounce  against  the  valid- 
ity of  a  will  of  real  estate.  But  if  the  complainant  has  a  per- 
fect remedy  at  law,  and  the  defendant  raises  that  objection  by 
demurrer  to  the  bill,  or  insists  on  it,  by  way  of  objection  to 
the  jurisdiction  of  the  court  in  his  answer,  the  complainant 
should  be  left  to  seek  his  redress  in  the  appropriate  tribunal." 
There  is  not  absolute  want  of  jurisdiction  in  a  court  of  equity 
to  set  aside  the  probate  of  a  will  of  real  estate,  and  the  will 
itself.  That  is  conceded  in  Colton  agt.  Ross,  when  it  is  stated 
that  upon  the  finding  of  a  jury  under  an  issue  devisavit  vel 
non,  the  court  may  pronounce  against  the  validity  of  a  will  of 
real  estate. 

Brady  agt.  McCoskee  and  Clark  agt.  Sawyer  (sup?*a}  hold 
that  a  court  of  equity  can  adjudicate  upon  such  question  when 
the  parties  have  submitted  themselves  to  the  jurisdiction,  or 
when  the  legal  remedy  is  inadequate,  or  when  it  relates  to  a 
part  only  of  the  real  estate  embraced  in  the  will. 

In  Van  Alst  agt.  Hunter  (5  Johns.  Ch.,  149)  jurisdiction 
was  entertained  and  fully  exercised,  but  no  objection  appears 
to  have  been  interposed  of  the  nature  we  are  now  considering 
(Rogers  agt.  Rogers,  3  Wend.,  504,  p.  515). 

The  term  jurisdiction,  as  used  in  relation  to  inquiries  of  this 
character,  does  not  refer  to  the  naked  question  of  power,  but 
rather  to  the  fact  that  such  power  has  or  has  not  been  usually 
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exercised  (Bangs  agt.  Duckvnfield,  18  N.  Y.,  595),  and  I  am 
inclined  to  the  opinion  that  the  want  of  jurisdiction  for  which 
a  demurrer  may  be  interposed  under  the  Code,  and  which  was . 
not  waived  by  an  omission  to  demur  or  answer  for  that  cause, 
is  when  the  cause  of  action  disclosed  by  the  complaint  is  not 
properly  cognizable  by  any  court  of  justice  to  which  the  pro- 
visions of  the  Code  are  applicable  (MoaJtfs  Van  Santvoord's 
Pleadings,  737). 

If  the  complaint  discloses  a  cause  of  action  this  court,  as 
now  organized,  has  jurisdiction  to  try  it  and  render  a  valid 
judgment  therein  whether  the  relief  to  be  awarded  be  equita- 
ble or  legal,  or  both. 

A  court  of  chancery  would  decline  to  entertain  jurisdiction 
where  the  remedy  at  law  was  clear  and  adequate.  But  since 
the  abrogation  of  that  court  in  this  state  and  the  transmission 
of  its  jurisdiction  and  powers  to  this  court  it  cannot  be  urged, 
as  an  objection  to  an  action  therein,  that  the  remedy  of  the 
plaintiff  is  at  law  and  not  in  equity  ;  for  this  court  has  juris- 
diction of  causes,  equitable  as  well  as  legal,  the  one  to  be  tried 
before  the  court  the  other  before  a  jury.  The  real  question 
to  be  determined  is,  does  the  complaint  disclose  a  cause  of 
action  ?  If  it  does  it  cannot  be  dismissed. 

The  trial  of  the  action  will  proceed  in  such  contingency 
before  the  court  or  jury  according  to  the  nature  of  the  case 
(Dams  agt.  Morris,  36  N.  Y.,  569 ;  Broiestedt  agt.  So.  Side 
JR.  j??.  Co.,  55  id.,  220  ;  Sternberger  agt.  McGown,  56  id.,  12 ; 
Corning  agt.  Winslow,  40  id.,  191,  207 ;  Phillips  agt.  Gor- 
ham,  17  id.,  270). 

I  apprehend  that  this  conclusion  is  not  at  all  inconsistent 
with  the  statement  that  when  a  party  has  an  adequate  remedy 
for  redress  or  relief  at  law  against  an  instrument  which  he 
seeks  to  have  canceled,  and  his  complaint  asks  such  relief  only 
through  the  equity  powers  of  the  court,  that  his  complaint 
will  be  dismissed.  If  entitled  to  come  into  court  at  all  affirma- 
tively it  could  only  be  for  equitable  relief,  and  that  will  be 
denied  him  and  he  be  left  to  interpose  his  defense  at  law 
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when  the  instrument  is  sought  to  be  enforced  against  him. 
That  was  the  ground  of  the  decision  in  the  Town  of  Venice 
agt.  Woodruff  (supra),  and  other  cases  of  a  like  nature,  of 
which  Bruner  agt.  Meigs  (64  N.  Y.,  506)  is  an  illustration. 
But  when  the  complaint  states  only  an  equitable  cause  of 
action,  which  the  plaintiff  fails  to  establish  on  the  trial,  the 
cause  will  not  be  held  to  enable  the  party  to  make  out  a  legal 
claim  where  the  facts  constituting  a  legal  claim  are  not  stated 
(Sternberger  agt.  McGown,  supra,  page  21). 

In  the  light  of  these  principles  the  complaint  of  the  plain- 
tiff in  this  case  should  be  considered.  Its  allegations,  for  the 
purposes  of  this  motion  admitted,  establish  that  the  plaintiff 
while  under  age  and  incapable  of  legally  acting  for  herself 
was  the  subject  of  an  unnatural  fraud  perpetrated  against  her 
and  the  infant  child  of  her  deceased  sister  for  whom  she  was 
a  trustee  under  the  will  of  her  mother. 

The  father  and  brother  of  the  plaintiff,  with  their  agents 
and  attorneys,  combined  to  secure  the  substitution  of  a  revoked 
will,  made  by  the  plaintiff's  mother,  in  favor  of  the  plaintiff's 
father,  in  1871,  for  her  last  will  and  testament  made  in  1873, 
in  favor  of  her  children  and  grandchildren. 

Although  this  result  was  secured  through  the  form  of  law, 
it  was  the  offspring  of  collusion  between  the  active  parties 
above  indicated. 

The  testatrix  was  of  sound  and  disposing  mind  when  the 
last  will  was  made,  and  the  fact  could  have  been  established  to 
the  satisfaction  of  the  surrogate  by  competent  testimony,  and 
which  was  purposely  withheld  •  by  the  persons  charged  with, 
and  who  assumed  the  duty  of,  attending  to  the  probate,  he 
acting  in  collusion  with  those  interested  in  establishing  the 
prior  will.  The  complaint  certainly  exhibits  facts  which  entitle 
the  plaintiff  to  relief.  It  seeks  not  only  to  set  aside  the  pro- 
bate of  the  will  of  1871,  alleged  to  have  been  fraudulently 
obtained,  and  the  will  itself,  but  also  the  establishment  of  the 
will  of  1873. 

It  also  asks  for  the  determination  of  the  rights  of  the  plain- 
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tiff,  in  respect  to  the  trusts  created  by  the  will  of  1873,  and  the 
removal  of  certain  mortgages  alleged  to  have  been  fraudulently 
placed  upon  the  realty,  by  the  persons  chiefly  interested  under 
the  will  of  1871. 

Do  these  allegations  entitle  the  party  to  equitable  relief,  or 
is  there  adequate  remedy  by  a  strict  proceeding  through  an 
action  at  law  ? 

I  cannot  find  that  there  is  any  redress  in  the  surrogate's  court. 
By  admitting  the  will  of  1871  to  probate,  in  so  far  as  it  relates 
to  real  property,  the  power  in  the  surrogate  was  exhausted. 

With  respect  to  wills  of  personal  property,  there  may  be 
further  proceedings  before  the  surrogate,  if  taken  within  one 
year  from  the  probate  (2  R.  S.,  61,  sec.  29 ;  Matter  of  last  will 
ofKellum,  50  N.  T.,  299). 

But  the  effect  of  the  probate  of  the  will  is  to  make  the 
record  of  the  same  effectual  as  evidence  in  all  cases  as  the 
original  will  would  be  if  produced  and  proved,  and  may  be 
repelled  in  like  manner  by  contrary  proof  (B.  8.,  58,  sec.  15). 
The  record  is  not  conclusive  as  to  the  validity  of  the  will. 

But  if  the  probate  was  obtained  by  fraudulent  contrivance 
and  collusion,  and  by  an  imposition  upon  the  court  which 
granted  it,  and  that  court  be  powerless  to  grant  relief,  I  should 
say  that  the  probate  could  be  questioned  in  a  court  of  equity 
and,  if  the  facts  warrant  such  judgment,  that  it  should  be  set 
aside. 

"Fraud  is  an  extrinsic,  collateral  act,  which  vitiates  the 
most  solemn  proceedings  of  courts  of  justice"  (Duchess  of 
Kingston's  Case,  20  Howell  St.,  538).  "  It  avoids  all  judicial 
acts,  ecclesiastical  or  temporal "  (Fenna's  Case,  3  Rep.,  78  a). 

And  the  validity  of  a  decree  of  a  court  of  competent  juris- 
diction upon  parties  legally  before  it  may  be  questioned,  on 
the  grounds  that  it  was  pronounced  through  fraud,  contrivance 
or  covin  of  any  description  (Earl  of  Brandon,  agt.  Beecher, 
3  Gl.  &  Fin.,  510 ;  Perry  agt.  Middicroft,  10  Beam,  122 ; 
O'Mahony  agt.  Belmont,  22  N.  Y.,  145 ;  affirming  S.  C.,  5 
Jones  &  Spencer,  223  ;  Ross  agt.  Wood,  8  Hun,  185,  lately 
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affirmed  in  the  court  of  appeals,  ALLEN,  «/"./  Dobson  agt. 
Pearce,  2  Kern,,  165). 

I  should  conclude  that,  as  far  as  the  probate  of  the  will 
is  concerned,  it  may  be  questioned  in  this  action,  and  that 
if  it  should  be  established,  as  is  alleged,  that  it  was  obtained 
through  a  fraudulent  and  collusive  arrangement,  by  which 
the  truth  was  withheld,  and  a  falsehood  allowed  to  prevail 
with  respect  to  the  competency  of  the  testatrix,  that  the 
party  obtaining  the  advantage  by  such  contrivance,  should,  by 
judicial  decree,  be  deprived  of  every  advantage  which  such 
probate  would  give  him,  and  the  probate  to  this  end  be  actu- 
ally annulled. 

As  to  the  goodness  of  the  will  itself,  involving  the  question 
whether  or  not  it  had  been  revoked,  it  is  possible  that  that 
question  might  be  determined  in  an  action  of  ejectment, 
brought  by  a  person  entitled  to  any  portion  of  the  land  under 
the  will  of  1873. 

But  I  do  not  think  that  a  remedy  by  ejectment  would  fully 
determine  all  the  questions  involved,  or  adequately  secure  all 
the  plaintiffs  rights. 

It  is  to  be  observed  that  the  question  is  not  whether  the 
will  of  1871  is  genuine,  but  whether  or  not  it  has  been  revoked 
by  a  subsequent  will,  equally  genuine. 

The  decree  of  the  surrogate  decides  that  it  was  not  revoked. 
But  that  result  was  procured  through  fraud. 

This  plaintiff  is  not  only  a  devisee  in  her  own  right,  but  she 
is  a  trustee  under  the  will  for  others,  whose  interests  she  is 
bound  to  protect,  and  to  this  end  to  invoke  the  aid  of  the 
court  in  appropriate  methods. 

Courts  of  equity  will  entertain  actions  by  a  trustee  to  relieve 
against  frauds  of  a  nature  kindred  to  those  under  considera- 
tion here,  by  which  the  right  of  persons  entitled  to  equitable 
interests  are  prejudiced  (Wright  agt.  Miller,  8  N.  Y.,  9). 
And  the  claim  of  the  plaintiff  to  such  actual  possession  of 
the  land  as  would  entitle  her  to  maintain  an  action  of  eject- 
ment in  her  character  as  trustee  may  be  disputed. 
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"What  the  rights  of  the  plaintiff  truly  are  in  this  regard, 
remain  to  be  determined. 

She  has  rights  and  claims,  and  is  under  duties  legal  and 
equitable,  whilst  she  has  a  standing  in  her  character  as  trustee 
to  maintain  an  action  in  equity  to  adequately  protect  the 
interests  of  the  cestui  que  trust.  Such  actions  are  not  dis- 
favored. 

All  the  cases  in  this  state,  so  far  as  I  have  been  able  to 
discover,  which  discuss  the  propriety  of  a  court  of  equity 
entertaining  an  action  to  establish  a  will,  or  to  set  aside  a  will, 
contain  the  proviso,  that  in  order  to  justify  the  court  in  refus- 
ing to  entertain  the  action,  the  legal  right  must  be  clear  and 
adequate.  No  complete  legal  remedy  is  open  to  the  plaintiff 
to  redress  all  the  wrong,  establish  all  the  rights,  and  admin- 
ister full  relief. 

.  The  real  estate  has  been  fraudulently,  as  is  alleged,  incum- 
bered  with  mortgages,  and  to  prevent  multiplicity  of  action, 
equity  would  seem  to  favor  a  single  suit,  to  which  all  claim- 
ants and  parties  interested  should  be  made  defendants,  whose 
rights,  as  well  as  those  of  the  plaintiff  herself,  may  be  deter- 
mined by  one  judgment.  And  such  is  this  action. 

The  issues,  in  so  far  as  they  involve  the  truth  of  questions 
of  fact,  should  be  submitted  to  a  jury,  as  is  the  practice  of 
the  courts  in  cases  involving  questions  of  fraud  in  respect  to 
real  estate  {Rogers  agt.  Rogers,  supra). 

But  aside  from  these  considerations  the  act  of  1853  (chap. 
238)  provides  that  the  validity  of  any  actual  or  alleged  demise 
or  will  of  real  estate  may  be  determined  by  this  court,  in  a 
proper  action  for  that  purpose,  in  like  manner  as  the  validity 
of  any  deed  conveying,  or  purporting  to  convey,  land  might 
be  determined  by  this  court.  Issues  of  fact  in  such  action 
may  be  tried  by  jury  or  the  court,  as  the  nature  of  the  case 
may  require,  and  the  court  shall  direct. 

The  terms  of  this  act  are  sufficiently  comprehensive  to  enti- 
tle the  plaintiff  to  bring  this  action. 

The  validity  of  the  will  of  1871  is  questioned,    It  may  be 
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determined  in  this  action.  Its  probate,  in  itself,  interposes  no 
valid  obstacle  to  an  inquiry  here. 

To  maintain  this  action,  since  the  statute  of  1853,  the  invalid- 
ity of  which  complaint  is  made  must  be  of  a  character  kindred 
to  that  which  would  justify  proceedings  to  question  the  validity 
of  a  deed. 

The  following  cases  present  questions  in  which  the  invalidity 
of  deeds  was  under  consideration :  Lattin  agt.  McCarty  (41 
N.  Y.,  107),  Smith  agt.  Carll  (5  Johns.  Ch.,  117),  Hay  agt. 
Shafer  (6  N.  Y.}  268),  Marvin  agt.  Marvin  (11  Abb.  P.  E. 
[N.  £],  102),  also  Story  Equity  Jurisprudence  (sec.  437,  440). 

I  think  these  cases  bring  the  plaintiff's  action  within  the 
principle  of  the  act  of  1853,  and  the  plaintiff's  motion  to  dis- 
miss the  complaint  should  be  denied. 
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CITY  COUET  OF  BKOOKLYN 

THE  BIRMINGHAM  NATIONAL  BANK  agt.  THOMAS  KECK. 

Corporations  —  when  action  to  charge  stockholder  may  be  maintained  —  Com- 
plaint —  Demurrer. 

As,  by  section  37  of  the  bankrupt  act,  a  discharge  from  its  debts  is  pro 
hibited  to  a  bankrupt  corporation,  a  debt  against  it  is  not  discharged, 
though  proven;  and  the  provision  of  section  21  prohibiting  a  creditor 
who  has  proved  his  debt  from  maintaining  a  suit  therefor,  does  not 
apply  as  against  a  creditor  of  such  corporation. 

It  follows,  therefore,  that  the  mere  proving  of  their  claim  against  a  cor- 
poration by  the  plaintiffs,  on  whose  petition,  together  with  other 
creditors,  the  company  was  thrown  into  bankruptcy,  did  not  restrain 
them  from  further  proceedings  to  enforce  their  claim  by  suit,  and  that 
they  are  not  released  from  a  compliance  with  the  statute  which  requires 
the  issue  and  return  of  an  execution  unsatisfied,  either  in  whole  or  in 
part,  before  a  right  of  action  accrues  against  a  stockholder  (Laws  of 
1848,  chap.  40,  sec.  24). 

A  compliance  with  the  statutes  of  this  state  which  give  a  right  of  action 
against  the  stockholders  must  be  alleged  in  the  complaint.  If  not  so 
alleged  a  demurrer  will  lie. 

Special  Term,  May,  18T8. 

DEMUEREE  to  complaint. 

This  is  an  action,  brought  by  the  plaintiff  against  the  defend- 
ant, to  recover  the  sum  of  $1,575.20  with  interest. 

The  defendant  demurs  to  the  complaint  upon  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  (Code  of  Civil  Procedure,  sec.  488,  sub.  8). 

D.  H.  Ritterband,  for  defendant.  Michael  H.  Cardoso, 
of  counsel. 

I.  It  will  be  perceived  that  this  is  an  attempt  to  charge  the 
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defendant,  as  a  stockholder  of  a  corporation  known  as  "  The 
American  Shovel  Company,"  under  and  by  virtue  of  the  pro- 
visions of  section  24  of  the  manufacturing  corporation  act  of 
1848.  That  section  of  the  act  is  as  follows  : 

"  No  stockholder  shall  be  personally  liable  for  the  payment 
of  any  debt  contracted  by  any  company  formed  under  this  act 
which  is  not  to  be  paid  within  one  year  from  the  time  the 
debt  is  contracted,  nor  unless  a  suit  for  the  collection  of  such 
debt  shall  be  brought  against  such  company  within  one  year 
after  the  debt  shall  become  due  ;  and  no  suit  shall  be  brought 
against  any  stockholder  who  shall  cease  to  be  a  stockholder  in 
any  such  company  for  any  debt  so  contracted,  unless  the  same 
shall  be  commenced  within  two  years  from  the  time  he  shall 
have  ceased  to  be  a  stockholder  in  such  company,  nor  until 
an  execution  against  the  company  shall  have  been  returned 
unsatisfied  in  whole  or  in  part." 

II.  It  cannot  be  disputed  but  that  the  action  is  purely  a 
statutory  one,  and  that,  independently  of  the  provisions  of  the 
act,  no  cause  of  action  existed. 

The  corporation  is  but  a  creature  of  the  statute  to  which  it 
owes  its  existence,  and  to  that  statute  alone  must  we  look  to 
ascertain  its  rights  and  liabilities  and  the  rights  and  liabilities 
of  those  connected  with  it  (Gray  agt.  Coffin,  9  Cush.  [Mass.], 
192,  199;  The  Youghioghenny  Shaft  Co.  agt.  Evans,  72 
Penn.  St.,  331,  334;  Pollard  agt.  Bailey,  20  Wall.,  520, 
526). 

In  Gray  agt.  Coffin  (ut  supra)  chief -justice  SHAW  says : 
"  To  create  any  individual  liability  of  members  for  the  debt 
of  a  corporation,  a  body  politic,  created  by  law,  and  regarded 
as  a  legal  being,  distinct  from  that  of  all  the  members  com- 
posing it,  and  capable  of  contracting  and  being  contracted 
with  as  a  person,  is  a  wide  departure  from  established  rules  of 
law,  founded  in  consideration  of  public  policy,  and  depending 
solely  upon  provisions  of  positive  law.  It  is,  therefore,  to  be 
construed  strictly,  and  not  extended  beyond  the  limits  to 
which  it  is  plainly  carried  by  such  provisions  of  statute." 


224  NEW  YORK  PRACTICE  REPORTS. 

Birmingham  National  Bank  agt.  Keck. 

In  The  Youghioghenny  Shaft  Co.  agt.  Evans  (ubi  supra), 
judge  AGNEW  says  :  "  The  liability  of  stockholders  is  second- 
ary and  the  proceedings  to  enforce  it  statutory,  not  existing  at 
common  law.  It  was,  therefore,  held  in  several  decisions  that 
in  such  case  the  proceeding  is  governed  wholly  by  the  statute, 
and  the  rights  and  liabilities  of  the  parties  must  be  ascertained 
by  it  (Brinham  agt.  Wellersburg,  11  Wright,  45  ;  Hoard  agt. 
Wilcox,  id.,  51)." 

In  Pollard  agt.  Bailey  (ut  supra)  chief-justice  WAITE 
says  :  "  The  individual  liability  of  stockholders  in  a  corpora- 
tion for  the  payment  of  its  debts  is  always  a  creature  of  stat- 
ute. At  common  law  it  does  not  exist.  The  statute  which 
creates  it  may  also  declare  the  purposes  of  its  creation,  and 
provide  for  the  manner  of  its  enforcement." 

III.  Assuming  that  the  action  against  the  stockholder  is 
commenced  within  the  time  limited  by  the  statute,  two  things 
must  concur  and  be  shown  to  exist,  as  against  him,  before  the 
action  can  be  maintained. 

First.  A  suit  for  the  collection  of  such  debt  must  have  been 
brought  against  such  company  within  one  year  after  the  debt 
shall  have  become  due. 

Second.  An  execution  against  the  company  must  have  been 
returned  unsatisfied  in  whole  or  in  part. 

This  state  of  facts  must,  too,  appear  upon  the  face  of  the 
complaint,  otherwise  it  is  demurrable  (Lindsley  agt.  Simonds, 
2  Abb.  Pr.  \_N.  /£],  69,  DANIELS,  J. ;  Ricklessen  agt.  Masters, 
city  court  of  Brooklyn,  gen.  term,  1878,  April,  McCuE  and 
REYNOLDS,  JJ.). 

IV.  It  is  apparent  that,  in  this  case,  the  pleader  has  wholly 
omitted  to  state  that  any  action  has  ever  been  commenced 
against  the  shovel  company  for  the  recovery  of  the  claims 
against  it,  stated  in  the  complaint,  and  hence  of  necessity  no 
judgment  could  have  been  recovered  therefor  and  no  execu- 
tion could  have  been  issued  thereon. 

The  complaint  does,  however,  allege  that  on  August  19, 
1876,  a  petition  was  filed  by  the  plaintiff  on  account  of  the 
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indebtedness  in  the  complaint  alleged,  and  other  creditors  in 
the  district  court  of  the  United  States  for  the  district  of 
Connecticut,  under  the  Revised  Statutes  of  the  United  States, 
title  Bankruptcy,  for  the  adjudication  of  the  American  Shovel 
Company,  a  bankrupt ;  that  thereafter  said  company  appeared 
and  such  proceedings  were  had;  that  prior  to  January  13, 
1877,  said  company  was  adjudicated  a  bankrupt,  and  that  said 
plaintiff  has  proved  its  claim  in  bankruptcy  against  it,  and  it 
may  fairly  be  presumed  that  the  theory  of  the  plaintiff's  coun- 
sel is  that  this  allegation  is  equivalent  to  and  intended  as  a 
substitute  for  the  statutory  requirements  to  which  allusion  is 
above  made. 

It  is  confidently  submitted,  however,  that  this  is  not  so. 

(a)  The  law  is  undisputed  that  a  discharge  is  prohibited  to 
a  bankrupt  corporation.  The  statute  is  clear  and  explicit 
( U.  8.  Stats,  at  Large,  vol.  15,  p.  517,  sec  37 ;  and  U.  8.  Rev. 
Stats.,  sec.  5122),  Our  own  court  of  last  resort  and  the  highest 
court  of  the  nation  have,  in  the  most  distinct  and  emphatic 
terms,  declared  that  such  is  the  law  ( The  Ansonia  Brass  and 
Copper  Co.  agt.  The  New  Lamp  Chimney  Co.,  53  N.  Y., 
123  ;  and  New  Lamp  Chimney  Co.  agt.  Ansonia  Brass  and 
Copper  Co.  [same  case},  1  Otto.  656). 

(5)  Since,  then,  a  corporation,  when  once  in  bankruptcy, 
cannot  obtain  a  discharge  from  its  debts,  does  the  fact  that  a 
corporation  is  in  bankruptcy,  ipso  facto,  prevent  a  creditor 
thereof  from  suing  and  obtaining  a  judgment  against  such 
corporation,  and  issuing  an  execution  thereto!  ? 

It  is  clearly  established  that  the  bankruptcy  of  the  corpora- 
tion does  not  have  this  effect  ? 

This  precise  point  was  adjudicated  in  the  case  of  The 
Anwnia  Brass  and  Copper  Company  agt.  The  New  Lamp 
Chimney  Company  (ut  supra). 

The  court  of   appeals  in   this  case  unanimously  decided, 

judge  FOLGER  writing  the  opinion  (53  N.  Y.,  124),  that,  as  a 

discharge  is   prohibited   to  a  bankrupt  corporation,  a  debt 

against  it  is  not  discharged,  though  proven;   and  that  the 

VOL.   LV  29 
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section  prohibiting  a  creditor  who  has  proved  his  debt  from 
maintaining  a  suit  therefor  does  not  apply  as  against  a  creditor 
of  such  corporation.  And  this  view  of  the  bankrupt  act  was 
upheld,  without  a  dissenting  voice,  in  the  supreme  court  of 
the  United  States  (See  judge  CLIFFORD'S  opinion,  1  Otto,  pp. 
657,  667). 

This  learned  judge,  at  page  666,  says :  "  Many  corporations, 
it  is  known,  are  formed  under  laws  which  affix  to  the  several 
stockholders  an  individual  liability,  to  a  greater  or  less  extent, 
for  the  debts  of  the  corporation,  which,  in  case  certain  steps 
are  taken  by  the  creditors,  become,  in  the  end,  the  debts  of  the 
stockholders.  Such  a  liability  does  not,  in  most  cases,  attach 
to  the  stockholder  until  the  corporation  fails  to  fulfill  its  con- 
tract, nor,  in  some  cases,  until  judgment  is  recovered  against 
the  corporation  and  execution  issued,  and  return  made  of 
nulla  bona.  Stockholders  could  not  be  held  liable  in  such  a 
case  if  the  corporation  is  discharged,  nor  could  the  creditor 
recover  judgment  against  the  corporation  as  a  necessary  pre- 
liminary step  to  the  stockholder's  individual  liability." 

It"  is  a  well-known  fact  that  our  present  bankrupt  act  is 
founded  upon  the  insolvent  law  of  Massachusetts ;  and  there, 
in  the  case  of  Coburn  agt.  Boston  Papier  Mache  Manufac- 
turing Company  (10  Gray,  243),  SHAW,  Ch.  J.,  it  was  held 
that  proving  a  claim  against  a  corporation  in  insolvency,  under 
the  Massachusetts  Statutes  of  1851  (chapter  327),  and  receiv- 
ing a  dividend  thereon,  would  not  bar  a  suit  against  the  cor- 
poration for  the  rest  of  the  debt.  At  page  244,  the  learned 
judge  says :  "  The  defendant's  counsel  contends  and  argues 
that,  though  they  have  appeared  by  attorney  in  this  suit  and 
answered,  yet  that  the  proceedings  in  insolvency  amount  to 
a  total  extinguishment  of  the  corporation,  and  that  the  suit 
must,  therefore,  necessarily  abate  ;  but  the  court  are  of  opinion 
that  there  are  no  provisions  in  the  statute  and  no  circumstances 
in  this  case  to  warrant  this  conclusion.  There  is  nothing  in 
the  proceedings  to  prevent  their  continuing  to  accomplish  the 
end  and  purpose  of  their  existence,  at  least  until  their  fran- 
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chise  or  right  to  act  as  a  corporation  is  sold  under  one  of  the 
provisions  of  the  statute,  if,  indeed,  such  sale  would  have  the 
effect." 

(c)  The  case  of  Shellington  agt.  Rowland  (53  N.  Y.,  371) 
is  in  no  way  in  conflict  with  the  position  for  which  the  defend- 
ant here  contends.  In  that  case,  in  March,  1870,  the  plaintiff 
commenced  an  action  before  a  justice  of  the  peace  against 
The  Penfield  Paper  Company,  and  before  it  was  determined 
tte  defendant  Rowland,  who  was  a  creditor  thereof  and  a 
stockholder  therein,  instituted  such  proceedings  against  the 
company,  that  on  the  15th  of  March,  1870,  it  was  declared  a 
bankrupt ;  and  on  that  day,  on  motion  of  the  petitioning 
creditor,  the  defendant  Howland,  an  injunction  was  granted 
by  the  district  court  of  the  United  States  restraining  the 
plaintiff  from  prosecuting  his  action  against  the  company. 
Of  course,  under  these  circumstances,  the  court  held,  when 
the  action  was  brought  against  the  defendant  to  enforce  his 
liability  as  such  stockholder,  that  he  having  by  his  own  act 
prevented  the  performance  of  the  condition  precedent,  he 
could  not  be  heard  to  object  to  its  non-performance.  And 
the  entire  opinion  of  judge  ALLEN  shows  that  this  is  the  only 
ground  of  the  decision. 

On  the  other  hand,  here  the  plaintiff  alleges  expressly  that 
the  corporation,  of  which  it  was  a  creditor,  was  adjudicated  a 
bankrupt  on  the  petition  of  it  and  other  creditors.  Non  con- 
stat,  therefore,  but  for  its  action  in  joining  in  the  petition  this 
corporation  would  never  have  been  declared  a  bankrupt. 
How,  therefore,  by  a  parity  of  reasoning,  can  it  claim  any 
relief  from  complying  with  this  "  condition  precedent "  when 
it  has  itself  (let  us  assume  for  the  purposes  of  the  argument) 
placed  it  beyond  its  -power  to  comply  therewith.  Surely  it 
should  not  be  relieved  from  the  consequences  of  its  own  act, 
the  effect  of  its  own  wrong. 

V.  In  the  recent  case  of  Kincaid  agt.  Dwinelle  (59  N.  Y. 
R.,  p.  548)  it  is  expressly  held  that  a  corporation  (organized 
under  the  manufacturing  act  of  1848),  which  had  even  been 
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enjoined  from  the  exercise  of  its  corporate  franchises  and 
deprived  of  its  property  and  thus  had  ceased  to  exist  for  all 
practical  purposes,  was  not  thereby  actually  dissolved ;  and 
that  it  could  not  be  dissolved,  save  by  the  judgment  of  a  court 
of  competent  jurisdiction,  and  that  until  such  judgment  was 
rendered  creditors  might  proceed  by  suit  against  it. 

Judge  ALLEN,  in  his  able  opinion,  reviews  all  the  authori- 
ties and  (page  552)  expressly  says,  that  "To  effect  a  dissolu- 
tion of  a  corporation  there  must  be  the  judgment  of  a  court 
of  competent  jurisdiction  declaring  it  dissolved;  and  until 
such  judgment  creditors  may  proceed  by  suit  against  the  cor- 
poration, unless  restrained  by  injunction,"  citing  People  agt. 
President  of  Manhattan  Company  (9  Wend.,  351),  In  re 
Reformed  Presbyterian  Church  (7  How.  Pr.,  476),  Mickles 
agt.  Rochester  City  Bank  (11  Paige,  118). 

The  well  known  case  of  Slee  agt.  Bloom  (19  Johns.  R.y 
456)  is  examined  and  shown  to  be  of  no  application. 

Neither  is  Penniman  agt.  Briggs  (1  Hopkins,  300 ;  8.  C., 
8  Cowen,  387)  of  any  moment  on  the  question  at  bar. 

They  were  decisions  under  the  seventh  section  of  the  manu- 
facturing corporation  act,  passed  March  22, 1811  (chapter  67). 
(See  1  Revised  Laws,  1813,  pp.  245,  247). 

Section  7  of  this  act  in  terms  provided  "  that  for  all  debts 
which  shall  be  due  and  owing  by  the  company  at  the  time  of 
its  dissolution  the  persons  then  composing  such  company  shall 
be  individually  responsible  to  the  extent  of  their  respective 
shares  of  stock  in  the  said  company  and  no  further."  And 
under  this  section,  in  Slee  agt.  Bloom  (ubi  supra),  it  was  held 
where  a  corporation  which  was  organized  under  this  act  in 
December,  1814,  held,  after  December,  1817,  no  meeting  of 
its  trustees,  and  no  act  or  business  was  done  by  the  corpora- 
tion, and  on  the  1st  of  February,  1818,  all  its  property,  real 
and  personal,  was  sold  by  the  sheriff  on  execution,  was  suffi- 
ciently dissolved  to  enable  the  creditor  to  maintain  his  action 
to  enforce  the  individual  liability  under  the  statute. 

And  in  Penniman  agt.  Briggs  (ut  supra)  it  was  held  that 
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where  a  corporation  had  had  all  its  property  sold  on  execution, 
was  utterly  insolvent,  and  had  entirely  ceased  to  act  in  any 
way  as  a  corporation,  it  was  sufficiently  dissolved  to  permit 
the  liability  of  the  stockholder  to  be  enforced. 

These  authorities  do  not  aid  the  plaintiff  here.  No  fixing 
of  the  liability  of  the  corporation  was  required  under  the  old 
statute.  Dissolution,  then,  alone,  was  necessary,  and  of  course 
this  had  taken  place. 

Now,  clearly,  the  case  is  totally  different.  Surely  the  change 
in  the  statute  must  have  some  meaning.  If  possible,  effect 
must  be  given  to  the  language  of  the  law.  The  court  cannot 
legislate.  It  is  neither  its  policy  nor  province  to  do  so. 

There  is  now  no  room  for  interpretation.  The  language  of 
the  statute  is  clear  and  explicit,  and  nothing  but  an  impossi- 
bility of  performance,  caused  by  the  stockholder  himself ,  should 
be  allowed  to  dispense  with  the  "  condition  precedent "  which 
the  legislature  has  created.  It  is  the  stockholders'  safeguard, 
for  by  it  the  creditor  is  compelled  to  first  exhaust  his  remedy 
against  the  corporation. 

VI.  There  should  be  judgment  for  the  defendant  on  the 
demurrer,  with  costs. 

Erastus  New,  of  counsel  for  defendant,  cited  and  relied 
upon  Shellington  agt.  Howland  (53  N.  Y.,  371)  and  The  Anso- 
nia  Brass  and  Copper  Company  agt.  The  New  Lamp  Chim- 
ney Company  (id.,  123). 

McCuE,  J.  —  I  think  the  demurrer  well  taken.  The  plain- 
tiff does  not  allege  a  compliance  with  the  statutes  of  this 
state,  which  give  a  right  of  action  against  the  stockholders  of 
manufacturing  corporations  under  certain  conditions.  One 
of  the  conditions  is,  that  an  execution  against  the  company 
shall  have  been  returned  unsatisfied  in  whole  or  in  part.  The 
indebtedness  of  the  American  Shovel  Company  to  the  plain- 
tiff matured  October  16,  1876.  On  the  19th  day  of  August, 
1876,  the  company,  on  the  petition  of  plaintiffs  and  other 
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creditors,  was  thrown  into  bankruptcy,  and,  on  the  13th  day 
of  January,  1877,  was  duly  adjudicated  a  bankrupt,  and 
thereupon  the  plaintiffs  made  proof  of  their  claim  against  the 
company.  No  other  or  further  proceedings  have  been  taken 
by  plaintiffs  to  collect  their  claim.  It  is  insisted  by  the 
plaintiffs  that,  inasmuch  as  the  principal  debtor  became  a 
bankrupt,  they  are  relieved  from  the  obligation  to  prosecute 
their  claim  any  further,  and  that,  by  the  adjudication  in  bank- 
ruptcy, they  are  now  at  liberty  to  sue  the  defendant,  who  is 
a  stockholder  in  the  company.  The  position  is  not  tenable. 
The  case  of  Ansonia  Brass  Company  agt.  New  Lamp 
Chimney  Company  (53  N~.  Y.,  123)  is  a  direct  authority  upon 
this  point.  It  is  there  held  that  as,  by  section  357  of  the 
bankrupt  act,  a  discharge  from  its  debts  is  prohibited  to  a 
bankrupt  corporation,  a  debt  against  it  is  not  discharged, 
though  proven,  and  the  provision  of  section  21,  prohibiting 
a  creditor  who  has  proved  his  debt  from  maintaining  a  suit 
therefor,  does  not  apply  as  against  a  creditor  of  such  corpora- 
tion. It  follows,  therefore,  that  the  mere  proving  of  their 
claim  against  the  American  Shovel  Company  by  the  plaintiffs 
did  not  restrain  them  from  further  proceedings  to  enforce 
their  claim  by  suit ;  and  that  they  are  not  released  from  a 
compliance  with  the  statute,  which  requires  the  issue  and 
return  of  an  execution  unsatisfied,  either  in  whole  or  in  part. 
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SUPREME  COURT. 

ALLEN  F.  HAND  and  others  agt.  THE  ATLANTIC  NATIONAL 
BANK,  impleaded  with  others. 

Form  of  action  in  suit  by  stockholders  of  a  corporation  against  its  directors 
for  negligence  —  Necessary  parties  —  Complaint  —  Demurrer. 

A  suit  in  equity  against  directors  of  a  corporation  to  recover  damages  for 
the  waste  and  loss  of  the  corporate  assets  caused  by  the  negligence  of 
the  directors  in  the  discharge  of  their  official  duties,  should  ordinarily 
be  brought  by  the  corporation. 

The  stockholders,  however,  may  bring  such  suit  where  the  corporation  is 
still  under  the  control  of  the  accused  trustees. 

When  the  suit  is  brought  by  stockholders  the  corporation  is  a  necessary 
party  defendant. 

When  such  corporation  is  an  insolvent  national  bank  and  a  receiver  of 
its  assets  has  been  appointed  by  the  comptroller  of  the  currency,  such 
receiver  is  also  a  necessary  party  defendant. 

The  corporation,  however,  has  no  interest  in  the  joinder  of  the  receiver 
and  cannot  demur  upon  the  ground  of  his  non-joinder. 

A  complaint  in  such  an  action  which  alleges,  as  the  result  of  the  defend- 
ants' negligence,  that  the  plaintiffs'  stock  became  worthless  and  that 
they  had  also  been  obliged  to  pay  an  assessment  imposed  by  the  comp- 
troller of  the  currency  under  the  national  bank  act  in  order  to  pay  the 
debts  of  the  bank,  is  not  demurrable  on  the  ground  that  several  causes 
of  action  have  been  improperly  united.  Special  elements  of  damage 
are  alleged  but  only  one  cause  of  action. 

Special  Term,  December,  1877. 

THIS  was  an  issue  of  law  raised  by  the  demurrer  of  the  defend- 
ant, The  Atlantic  National  Bank,  to  the  plaintiffs'  complaint. 
The  action  was  brought  by  certain  stockholders  of  the  bank, 
in  behalf  of  themselves  and  of  all  other  stockholders  who 
might  join  in  the  suit,  against  the  directors  of  the  bank,  with 
whom  was  impleaded  the  bank  itself.  The  complaint  alleges, 
in  substance,  that  The  Atlantic  National  Bank  was  a  banking 
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association  organized  under  the  national  bank  act ;  that  in 
April,  1873,  it  was  insolvent  and  suspended  payment;  that 
the  comptroller  of  the  currency,  thereupon,  appointed  a 
receiver  of  its  assets,  who  qualified  and  has  since  acted  as 
such ;  that  the  liabilities  of  the  bank  so  far  exceeded  its  assets 
as  to  entirely  absorb  its  capital  stock,  and  that  the  comptroller 
of  the  currency,  in  order  to  pay  the  debts  of  the  bank,  had 
made  an  assessment,  under  the  national  bank  act,  upon  each 
stockholder  of  an  amount  equal  to  the  par  value  of  his  shares 
of  stock;  that  the  insolvency  of  the  bank  was  caused  by 
the  misconduct  of  the  cashier  in  misappropriating  bank  funds 
to  a  very  large  amount  and  using  them  in  stock  speculations ; 
that  the  directors  of  the  bank  were  negligent  in  keeping  the 
cashier  in  office  for  several  years  after  they  knew  of  his  having 
improperly  obtained  funds  of  the  bank  and  having  lost  them 
in  stock  speculations,  and  in  omitting,  in  various  respects 
detailed  in  the  complaint,  to  adopt  reasonable  and  customary 
methods  to  prevent  defalcations  by  the  cashier,  or  to  detect 
them  if  they  should  occur.  The  relief  prayed  for  is  a-n 
accounting  by  defendants,  as  trustees  of  plaintiffs,  and  a  judg- 
ment for  the  damage  found  to  have  resulted  to  plaintiffs, 
respectively,  from  the  defendant's  negligence  and  misconduct 
in  office. 

The  Atlantic  National  Bank  demurred  to  the  complaint  on 
the  grounds  that  plaintiffs  had  not  legal  capacity  to  sue  ;  that 
there  was  a  defect  of  parties  in  that  neither  the  comptroller 
of  the  currency  nor  the  receiver  was  made  a  party  plaintiff  or 
defendant ;  that  several  causes  of  action  had  been  improperly 
.united,  namely,  a  demand  accruing  to  the  bank  and  passing  to 
the  receiver,  and  several  demands  of  individual  plaintiffs  for 
their  personal  damages,  and  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

S.  P.  Nash,  for  plaintiff. 
Charles  Tracy,  for  defendant. 
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BARRETT,  J.  —  The  complaint,  in  its  general  features,  is 
good  upon  the  authority  of  Robinson  agt.  Smith  (3  Paige, 
222).  But  one  cause  of  action  is  stated,  in  substance  the 
gross  negligence  of  the  trustees,  resulting  in  the  waste  and 
loss  of  the  corporate  assets.  The  assessment  upon  the  stock- 
holders is  not  averred  as  a  distinct  cause  of  action,  but  as  a 
special  element  of  damage.  Possibly  it  may  not  be  cogniza- 
ble as  such  in  an  equity  suit  of  this  nature,  but  that  is  a  ques- 
tion for  the  hearing.  Ordinarily  the  corporation  should  file 
the  bill,  but  the  stockholders  may  do  so  where,  as  here,  the 
corporation  is  still  under  the  control  of  the  accused  trustees. 
In  the  latter  case,  the  corporation  is  necessarily  a  party 
defendant. 

But,  in  our  judgment,  the  receiver  should  also  have  been 
joined,  and  the  court  will  see  that  he  is  brought  in  before  final 
judgment.  The  trustees  are  entitled  to  have  all  possible  claims 
against  them  settled  in  the  one  suit ;  and  the  presence  of  the 
receiver  is  necessary  to  a  complete  determination  of  the  con- 
troversy. 

The  defendant  corporation,  however,  cannot  demur  upon 
that  ground,  for  the  reason  that  it  has  no  interest  in  the 
joinder  (Hillman  agt.  JJittman,  14  How.  P.  R.,  456  ;  New- 
lould  agt.  Warrin,  14  Abb.  P.  R.,  80). 

There  must,  therefore,  be  judgment  overruling  the  demur- 
rer, with  costs,  but  with  leave  to  withdraw  the  demurrer  and 
answer  over  within  twenty  days  upon  payment  of  such  costs. 
VOL.  LV  30 
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K.  T.  SUPEEIOE  COUET. 

MICHAEL  H.  CASHMAN,  executor,  &c.,  appellant,  agt.  JOHN  F. 
HENRY  and  others,  respondents. 

Grantee  of  premises,  assuming  mortgage  which  grantor  has  not  assumed,  not 
liable  for  deficiency  to  mortgagee  —  effect  of  acceptance  of  deed  assuming 
mortgage  by  married  woman  —  burden  of  proof  in  suits  upon  contracts  by 
married  women. 

Where  the  grantor  of  an  equity  of  redemption  in  mortgaged  premises  is 
not  personally  liable  to  the  holder  of  the  mortgage  for  the  payment 
thereof,  his  grantee  incurs  no  personal  liability  to  the  holder  of  the 
mortgage,  by  reason  of  a  clause  contained  in  the  deed,  whereby  the 
payment  of  such  mortgage  is,  in  terms,  assumed  and  agreed  to  be  paid 
by  the  grantee,  as  part  of  the  consideration  of  the  conveyance. 

The  rule  that  an  action  on  a  promise  made  by  one  person  to  another  for 
the  benefit  of  a  third,  may  be  brought  by  the  third  party  against  the 
promissor,  can  be  invoked  only  in  cases  where  the  promissee  was 
charged  with  some  legal  obligation  or  duty  towards  the  third  party. 

The  burden  of  establishing  the  validity  of  a  contract  made  by  a  married 
woman  is  upon  him  who  asserts  it. 

Plaintiff  conveyed  to  8.  certain  premises  and  took  back  a  purchase-money 
bond  and  mortgage  for  $20,000.  S.  subsequently  conveyed  the  prem- 
ises to  C.,  a  married  woman,  by  a  deed  stating  $31,000  as  the  considera- 
tion, and  containing  a  clause  in  the  usual  form  reciting  that  the 
premises  were  conveyed  subject  to  said  mortgage,  which  the  party  of 
the  second  part  assumed  and  agreed  to  pay.  C.  subsequently  conveyed 
said  premises  to  H.  by  a  deed,  stating  $30,000  as  the  consideration,  and 
containing  a  similar  assumption  clause.  In  an  action  to  foreclose  said 
mortgage,  no  evidence  was  offered,  outside  the  deeds  themselves,  tend- 
ing to  show  that  the  alleged  contract  of  C.  to  assume  "payment  of  the 
mortgage  was  one  of  that  class  of  contracts  which  a  married  woman 
can  make.  Held,  that  C.  was  never  personally  liable  to  plaintiff  for  the 
payment  of  such  mortgage,  nor  was  her  separate  estate,  other  than  the 
mortgaged  premises,  ever  charged  therewith ;  and  consequently  that  H. 
was  not  liable  for  a  deficiency  upon  the  sale  under  foreclosure. 

General  Term,  March,  1878. 
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THIS  was  an  appeal  by  plaintiff  from  a  portion  of  a  judg- 
ment entered  at  special  term  in  an  action  to  foreclose  a 
mortgage.  The  portion  appealed  from  adjudged  that  the 
defendants,  Henry,  Curran  and  Bowen,  were  not  liable  for  a 
deficiency  upon  the  sale.  On  October  1,  1872,  Cashman,  the 
plaintiff,  conveyed  certain  premises  to  Simon,  and  took  from 
Simon  a  purchase-money  bond  for  $20,000,  secured  by  the 
mortgage  in  suit  upon  said  premises.  In  June  20,  1873, 
Simon  executed  and  delivered  a  deed  of  the  premises  mort- 
gaged to  Kate  M.  Cormac.  The  deed  recited  that  the  con- 
sideration of  the  conveyance  was  $31,01)0,  the  receipt  of  which 
was  acknowledged  in  the  deed  in  the  usual  form.  The  deed 
also  contained  the  following  clause :  "  Subject,  nevertheless, 
to  a  certain  mortgage  upon  said  premises  "  (the  mortgage  in 
suit)  "  amounting  in  the  aggregate  to  the  sum  of  $20,000, 
with  interest  thereon,  which  the  said  party  of  the  second  part 
hereby  assumes  and  agrees  to  pay,  the  same  forming  part  of 
the  consideration  money  hereinbefore  expressed."  Kate  M. 
Cormac  was  a  married  woman.  On  May  1, 1874,  Mrs.  Cor- 
mac, together  with  her  husband,  executed  a  deed  of  said 
premises  to  the  defendants,  Henry,  Curran  and  Bowen.  This 
deed  contained  an  assumption  clause  similar  to  that  in  Simon's 
deed  to  Mrs.  Cormac,  and  stated  the  consideration  to  be 
$30,000,  the  receipt  of  which  was  also  acknowledged  in  the 
usual  form  in  the  deed.  The  plaintiff  gave  no  evidence,  out- 
side the  deeds  themselves,  tending  to  show  that  Mrs.  Cormac 
was  engaged  in  any  trade  or  business,  or  had  any  separate 
estate,  or  ever  charged  her  separate  estate  with  the  payment  of 
said  mortgage,  or  that  her  alleged  assumption  of  said  mort- 
gage was  for  the  benefit  of  her  separate  estate. 

Jacob  F.  Miller,  for  appellant.  An  agreement  between 
two  parties  for  the  benefit  of  a  third  is  available  to  the  third 
party  (Lawrence  agt.  Fox,  20  N.  Y.,  268;  Belmont  agt. 
Coman,  22  id.,  439;  Barr  agt.  Beers,  24  id,  178;  Gibert 
agt.  Pelteler,  38  id.,  165).  The  respondents  were  personally 
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liable  unless  they  could  show  that  their  grantor  was  not  liable 
(1  Hilliard  on  Mortgages,  357;  Blyer  agt.  Monholland,  2 
Sand.  Ch.,  478 ;  Ferris  agt.  Crawford,  2  Den.,  595 ;  Morris 
agt.  Oakford,  9  Barr  \PennI\,  499 ;  Halsey  agt.  Reed,  10 
Paige,  595).  The  burden  of  proof  was  upon  defendants  to 
show  that  their  grantor  was  not  liable  (Best  on  EV.,  sees.  268 
to  275 ;  Oreenleaf  on  Ev.,  sec.  74 ;  Amos  agt.  Hughes,  1 
Moo.  (&  R.,  464 ;  Huckman  agt.  Ferine,  3  M.  <&  W.,  505 ; 
Willis  agt.  Barber,  1  id,  425  ;  Costigan  agt.  Mohawk  Co.,  2 
Ztefi.,  609 ;  Zeefe  agt.  Oresham  Life  Ins.  Co.,  7  -EVw?.  Z.  & 
JSq.,  578 ;  Hollister  agj;.  Bender,  1  ZftZZ,  150 ;  Simson  agt. 
Hart,  14  Johns.,  63  ;  Waterman  agt.  Grover,  4  Paige,  23  ; 
Smith  agt.  Dunning,  61  -ZV^.  I7!,  249).  Mrs.  Oormac,  by 
accepting  the  deed  from  Simon,  became  personally  liable  to 
pay  the  mortgage  (Laws  of  1848,  cAop.  200 ;  1849,  <?Ao£>.  375  ; 
1860,  c%?.  90;  1862,  chap.  172;  Me  agt.  Dederer,  18 
-37".  I7.,  265  ;  S.  C.,  22  id,  450 ;  Owen  agt.  Cawley,  36  id, 
604 ;  Ballin  agt.  Dillaye,  37  id,  35 ;  Fowler  agt.  Seaman, 
40  id,  593 ;  <70m  j£a?.  Jft/s.  fo.  agt.  Babcock,  42  id,  614 ; 
Provost  agt.  Lawrence,  51  id,  139 ;  ZTier  agt.  Staples,  51  id, 
139 ;  HincJdey  agt.  Smith,  id.,  24 ;  Fuchling  agt.  Holland, 
53  id,  425  ;  Bodine  agt.  Killeen,  id.,  93  ;  Maxon  agt.  Scott, 
55  id,  251 ;  Loomis  agt.  Ruck,  56  id,  462 ;  Manhattan  Brass 
Co.  agt.  Thompson,  58  id,  83 ;  /Smith  agt.  Dunning,  61  id, 
249  ;  Westervelt  agt.  Ackley,  62  id,  506 ;  Payne  agt.  Burn- 
ham,  id.,  74  ;  Conlin  agt.  Cantrell,  64  id,  218  ;  Barton  agt. 
Beers,  35  Barb.,  78 ;  Klein  agt.  Gibney,  24  Zfow.  ZV.,  31 ; 
Flynn  agt.  Powers,  36  id,  289 ;  TFafoA  agt.  Powers,  43 
.ZT.  J".,  25 ;  Vrooman  agt.  Turner,  8  Hun,  78 ;  Freeman  agt. 
_#ay,  4  Barb.,  407).  As  Mrs.  Cormac's  contract  related  to 
her  separate  estate,  it  was  not  necessary  that  she  should  charge 
her  separate  estate  in  express  terms  (Quaissaic  Nat.  Bk.  agt. 
Waddell,  8  Supreme  Ct.,  128 ;  Wiley  agt.  Hutchins,  17  id, 
504 ;  Obsfo  agt.  Isaacs,  24  Superior  Ct.,  176 ;  Hoffman  agt. 
Treadwell,  39  id,  188 ;  J/b  Fey  agt.  Cantrell,  13  Supreme 
Ct.,  528 ;  Jf#Zfo  agt.  Zte  Leyer,  41  Barb.,  208  ;  Williamson 
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agt.  Dodge,  12  Supreme  Ct.,  498  ;  Kelty  agt.  Long,  4  id., 
164  ;  White  agt.  Wager,  25  N.  Y.,  333  ;  First  Nat.  Bk.  agt. 
Garlinghouse,  53  Barb.,  616).  Mrs.  Cormac's  separate  estate 
would  be  chargeable  in  equity  with  the  payment  of  the  mort- 
gage aside  from  the  New  York  statutes  (Story's  Eq.,  sec.  1401  ; 
Gardner  agt.  Gardner,  7  Paige,  112  ;  North  Am.  Coal  Co. 
agt.  Dyett,  7  id.,  9).  The  acknowledgment  of  payment  of 
purchase-money  in  a  deed  is  prima  facie  evidence  of  that  fact 
(Thalheimer  '  agt.  Brinckerhoff,  6  Cow.,  90;  Grelby  agt. 
Grubb,  1  Marsh  [J&/.~\,  387).  The  deeds,  therefore,  prove 
that  Mrs.  X^ormac  had  a  separate  estate  of  at  least  $10,000 
over  the  amount  of  the  mortgage  (Best  on  Ev.,  405  ;  Green- 
leaf  on  Ev.,  74;  Sleeper  agt.  Van  Middlesworth,  4  Den., 
439  ;  Walrod  agt.  Ball,  9  Barb.,  271  ;  Cooper  agt.  Dedrich, 
22  ^a/-5.,  516  ;  /Sto^A  agt.  N.  Y.  Central  Co.,  43  id.,  225  ; 
Peters  agt.  Fowler,  41  *W.,  467).  Mrs.  Cormac's  moral  obli- 
gation to  pay  the  mortgage  was  a  sufficient  consideration  for 
defendant's  assumption  (  Wilson  agt.  Burr,  25  Wend.,  386  ; 
Doty  agt.  Wilson,  14  Johns.,  378  ;  ^AZe  agt.  Judson,  24  TFera^., 
97  ;  Hawkes  agt.  Sounders,  1  Cowp.,  289  ;  Zee  agt.  Mugge- 
ridge,  5  Taunt.,  35  ;  Bentley  agt.  Morse,  14  Johns.,  468). 


.  (7.  Zfo^,  for  respondents.  If  the  grantor  of  mortgaged 
premises  is  not  personally  liable  for  the  debt  to  the  holder  of 
the  mortgage  the  grantee  does  not  become  so  by  accepting  a 
conveyance  in  which  he  assumes  to  pay  it  (King  agt.  Whitely, 
10  Paige,  465  ;  Trotler  agt.  Hughes,  12  N.  Y.,  74  ;  Vrooman 
agt.  Turner,  court  of  appeals,  New  York  Daily  Register, 
June  2,  1877).  Mrs.  Cormac  did  not  become  personally  liable 
to  pay  the  mortgage  by  accepting  the  conveyance  from  Simon, 
because  of  the  disability  of  coverture  (  Yale  agt.  Dederer,  18 
N.  Y.,  265  ;  id.,  22  N.  Y.,  450  ;  Eustaphieve  agt.  Ketchum, 
6  Hun,  623  ;  Manhattan  Brass  Co.  agt.  Thompson,  58 
N.  Y.,  80  ;  Schmidt  agt.  Costa,  3  Abb.  Pr.  \_N.  S.I  188  ; 
Robinson  agt.  Rivers,  9  ^.,  144  ;  White  agt.  McNett,  33 
JV.  I7".,  371  ;  Knapp  agt.  Smith,  27  «?.,  277  ;  Ledeliey  agt. 
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Powers,  39  Barb.,  555 ;  Baker  agt.  Hardee,  6  T.  &  C.,  440 ; 
Kinne  agt.  Kinne,  45  How.  Pr.,  61 ;  Brown  agt.  Hermann, 
14  J.JJ.  Pr.,  394;  Coakley  agt.  Chamberlain,  1  Sweeny,  676; 
Kidd  agt.  Conway,  65  Barb.,  158 ;  Phillips  agt.  TF^'dta,  4 
/owe*  c§  /<$£>.,  254 ;  Hoffman  agt.  Treadwell,  7  w?.,  184 ;  Payne 
agt.  Burnham,  62  JT.  I7".,  74 ;  Hansel  agt.  Zte  TFi^,  63  .ZfawJ., 
53).  The  burden  of  proof  was  upon  plaintiff  to  show  affirma- 
tively, by  evidence  outside  the  contract  itself,  that  the  alleged 
contract  of  assumption  was  one  which  a  married  woman  could 
legally  make  (Hallock  agt.  De  Munn,  2  T.  &  C.,  350  ;  Kidd 
agt.  Conway,  65  Barb.,  158 ;  -ZV^sA  agt.  Mitchell,  court  of 
appeals,  MS.,  opinion  referred  to  in  Albany  Law  Journal 
December  15,  1877).  An  action  does  not  lie  in  a  promise 
made  by  one  person  to  another  for  the  benefit  of  a  third 
unless  the  promise  was  under  a  legal  obligation  to  the  third 
party  ( Yrooman  agt,  Turner,  supra  /  Gamsey  agt.  Rogers, 
47  N.  T.,  233 ;  Merrill  agt.  Green,  55  id.,  270). 

SANFOKD,  J.  —  Where  the  grantor  of  an  equity  of  redemp- 
tion in  mortgaged  premises  is  not  personally  liable  to  the 
holder  of  the  mortgage  for  the  payment  thereof,  and  has  no 
interest  in  such  payment,  legal  or  equitable,  except  in  so  far 
as  the  mortgage  may  be  a  charge  upon  the  mortgaged  lands, 
his  grantee  thereof  incurs  no  personal  liability  to  the  holder 
of  the  mortgage,  by  reason  of  a  clause  contained  in  the  deed, 
whereby  the  payment  of  such  mortgage  is,  in  terms,  assumed 
and  agreed  to  be  paid  by  him  as  part  of  the  consideration  of 
such  conveyance  (King  agt.  Whatly,  10  Paige,  465;  Vroo- 
man  agt.  Turner,  decided  by  the  court  of  appeals,  April  10, 
1877,  but  not  yet  reported;  vide  4  N.  Y.  W.  Dig.,  504; 
JV.  Y.  Daily  Reg.,  June  2, 1877).  The  case  last  cited  carefully 
and  clearly  distinguishes  the  principle  upon  which  exemp- 
tion from  liability  is  accorded  to  the  grantee  of  mortgaged 
premises,  under  the  circumstances  above  stated,  from  the 
rule  adopted  in  that  class  of  cases  of  which  Lawrence  agt 
Fox  (20  N.  Y.,  268)  is  an  example,  and  in  which  it  has  been 
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held  that  an  action  sometimes  accrues  in  favor  of  one,  for 
whose  benefit  a  promise  has  been  made  to  another,  against 
the  promisor,  upon  the  breach  of  such  promise.  It  holds, 
that  in  order  to  give  the  third  party,  who  may  derive  benefit 
from  the  performance  of  the  promise,  a  right  of  action  against 
the  promissor,  there  must  be  in  him  a  legal  right  to  adopt  and 
claim  the  promise  as  made  for  his  benefit,  founded  upon  some 
obligation  or  duty  on  the  part  of  the  promissor  toward 
himself. 

Where  no  such  obligation  or  duty  exists,  as,  for  instance, 
where  a  grantor  of  mortgaged  premises  is  not  personally 
bound  for  the  payment  of  the  mortgage  debt,  the  rule  adopted 
in  that  class  of  cases  cannot  be  invoked.  The  principle,  upon 
which  a  grantee,  who  assumes  payment  of  a  mortgage  debt 
for  which  his  grantor  is  personally  liable,  may  be  directly 
pursued  by  the  mortgage  creditor,  or  held  for  any  deficiency 
in  the  proceeds  of  a  sale  of  the  mortgaged  premises,  is 
involved  in  and  grows  out  of  the  equitable  doctrine  of  subro- 
gation, whereby  a  creditor  is  entitled  to  the  benefit  of  any 
security,  held  by  surety,  for  the  payment  of  the  debt  due 
him.  As  between  the  grantor,  liable  for  the  payment  of  a 
mortgage,  and  his  grantee,  who  assumes  and  agrees  with  him 
to  pay  it,  the  latter  becomes,  in  equity,  the  principal  debtor, 
the  former  a  surety  for  the  payment  of  the  debt.  The 
creditor,  under  the  rule  of  subrogation,  may  resort  to  the 
rights  and  remedies  available  to  the  surety  who  is  charged 
with  an  obligation  or  duty  toward  himself,  and  may  enforce 
them  in  the  same  manner  and  to  the  same  extent  as  the  surety 
himself  may  do.  But  if  the  grantor  be  not  chargeable  with 
any  liability  to  the  holder  of  the  mortgage,  no  relation  of 
suretyship  exists  as  between  him  and  his  grantee,  and  the  rule 
of  subrogation  is,  therefore,  wholly  inapplicable  to  any  promise 
or  undertaking  made  by  the  grantee  in  his  favor. 

It  would  seem  to  follow  from  these  premises,  that  unless 
Kate  M.  Cormac  was  personally  liable  to  the  plaintiff  for  the 
payment  of  the  bond  and  mortgage  in  suit,  or  for  a  deficiency 
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upon  the  sale  of  the  mortgaged  premises,  no  right  of  action 
accrued  to  him  or  exists  in  his  favor,  as  against  her  grantees, 
the  present  defendants.  In  other  words,  unless  the  plaintiff 's 
claim  can  be  enforced  against  her,  neither  can  it  be  enforced 
against  those  to  whom  she  may  have  recourse,  by  way  of 
indemnity,  in  case  of  its  enforcement  against  herself.  He  can 
only  be  entitled  to  subrogation  to  her  rights  and  remedies  by 
reason  of  her  obligation  or  liability  to  himself. 

We  have,  therefore,  to  inquire  and  determine  whether, 
under  and  by  virtue  of  the  assumption  clause  contained  in  the 
deed  to  herself,  Kate  M.  Cormac,  the  defendants'  grantor, 
became  personally  liable  to  the  plaintiff  for  the  payment  of 
his  mortgage,  or  so  charged  her  separate  estate  with  liability 
for  its  payment,  as  to  be  legally  or  equitably  interested  in  hav- 
ing it  paid,  after  she  ceased  to  have  any  interest  in  the  lands 
upon  which  it  was  a  specific  lien.  If  she  was  under  no  obli- 
gation to  the  plaintiff  in  respect  to  it,  and  had  no  interest  in 
securing  its  payment,  except  to  the  extent  that  it  charged  those 
lands,  the  plaintiff  acquired  no  right  and  can  enforce  no 
remedy  against  the  defendants  under  and  by  virtue  of  their 
covenant  of  assumption  contained  in  the  deed  from  her.  It 
affirmatively  appears  that  she  was  a  married  woman  at  the  date 
of  the  conveyance  to  herself.  Her  coverture  precluded  her 
from  contracting,  and  her  disability  rendered  her  contracts 
void,  except  in  so  far  as  the  provisions  of  the  married  woman's 
acts  imparted  validity  to  them.  The  onus  of  establishing  the 
validity  of  a  contract  made  by  a  feme  covert  is  upon  him  who 
asserts  it.  It  was  earnestly  insisted,  upon  the  argument,  that 
the  burden  of  proof  was  upon  the  defendants  to  show  that 
their  grantor  was  not  liable.  Such  is  not  the  correct  view  to 
take  of  the  relations  subsisting  between  the  parties.  The 
plaintiff  claims  that  the  defendants  are  liable  to  him.  To 
establish  such  liability  he  must  show  that  the  defendants' 
grantor  with  whom  they  contracted,  as  he  alleges  for  his  bene- 
fit, was  under  some  obligation  to  him,  from  which  it  can  be 
inferred  that  the  contract  with  her  was  intended  to  have  that 
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effect.  The  plaintiff  was,  therefore,  under  the  necessity  of 
proving  against  them  the  state  of  facts  which  would  have  been 
requisite,  if  he  had  sought  to  establish  the  liability  of  their 
grantor  against  herself.  To  establish  her  liability  it  would 
have  been  essential  that  he  should  prove  not  only  a  contract, 
but  a  contract  within  the  statutory  exceptions.  As  no  inten- 
tion to  charge  her  separate  estate  was  expressed  in  the  instru- 
ment or  contract,  by  which  her  liability  is  supposed  to  have 
been  created,  it  should  have  been  made  to  appear  by  proof, 
on  the  part  of  the  plaintiff,  either  that  such  liability  was 
assumed  in  the  prosecution  of  a  trade  or  business  carried  on 
by  the  wife,  or  that  it  had  relation  to  and  was  incurred  for  the 
benefit  of  the  wife's  separate  estate  (Manhattan  B.  and  M. 
Co.  agt.  Thompson,  58  N.  Y.,  80).  No  evidence  was  adduced 
tending  to  establish  either  of  these  conditions.  As  was  said 
in  N^ash  agt.  Mitchell  (opinion  of  court  of  appeals,  reversing 
8  Hun,  471,  vid.  Albany  Law  Journal,  December  15,  1877), 
"the  law  does  not  authorize  the  presumption,  and  courts  can- 
not assume  without  evidence,  that  a  simple  contract,  without 
any  thing  on  its  face  to  indicate  the  fact,  was  made  for  the 
benefit  of  the  estate  of  a  married  woman."  The  same  case  is 
full  authority  for  the  proposition  that  the  burden  of  proof  is 
upon  him  who  asserts,  and  not  upon  him  who  impugns,  the 
validity  of  a  contract  made  by  one  under  the  disabilities  of 
coverture.  The  proofs  would  not,  in  my  opinion,  have  war- 
ranted a  finding  that  Mrs.  Cormac  ever  became  personally 
liable  to  the  plaintiff  for  the  payment  of  his  mortgage,  or  ever 
charged  the  payment  thereof  upon  her  separate  estate. 

The  costs  of  the  issue,  tendered  by  the  answer,  were  in  the 
discretion  of  the  court  below.  I  am  of  the  opinion  that  such 
discretion  was  wisely  and  properly  exercised. 

The  judgment,  so  far  as  appealed  from,  must  be  affirmed, 
with  costs  against  the  appellant. 

CURTIS,  Ch.  J.,  concurring. 
VOL.  LV  31 
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STJPKEME  COUKT. 
MARX  "W.  MANDEL  et  al.  agt.  SAMUEL  B.  MOWER  et  al. 

Liability  of  agent  for  moneys  collected  by  sub-agent. 

Collection  agents,  to  whom  notes  are  intrusted  for  collection,  are  liable  for 
moneys  received  by  attorneys  employed  by  them,  and  which  are  not 
paid  over. 

June,  1878. 

THIS  action  was  commenced  by  the  plaintiffs  against  the 
defendants,  who  composed  the  firm  of  Mower  &  Crosby,  col- 
lection agents,  to  recover  the  sum  of  $400.  The  facts  are 
these :  On  July  21,  1874,  the  plaintiffs  delivered  to  the 
defendants,  for  collection,  a  past-due  note  for  $400,  made  by 
the  firm  of  Leutz,  Borie  &  Co.,  of  Fort  Wayne,  Ind.  The 
note  was  entered  in  a  pass-book  issued  by  defendants  to  plain- 
tiffs, upon  which  was  printed  the  following  receipt :  "  Keceived 
of  M.  W.  Mandel  &  Bro.,  for  collection,  the  following  described 
claims,  avails  of  which  are  to  be  promptly  paid  over  on  receipt 
by  us." 

The  defendants  forwarded  said  claim  for  purposes  of  collec- 
tion to  one  James  W.  Schell,  an  attorney  at  law  at  Fort 
"Wayne,  Indiana.  Schell  collected  the  amount  of  the  note 
and  failed  to  remit  the  proceeds  to  the  defendants.  Shortly 
thereafter  he  died.  Demand  having  been  made  upon  defend- 
ants, and  they  refusing  to  pay,  this  action  was  commenced. 
The  case  was  submitted  on  admitted  facts,  and  was  tried  by 
the  court  without  a  jury.  In  rendering  judgment  for  the 
plaintiffs,  the  following  opinion  was  rendered  : 
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Morris  S.  Wise,  for  plaintiffs. 
A.  H.  Hitchcock,  for  defendants. 

VAN  YOKST,  J.  —  James  "W.  Schell,  the  attorney  at  Fort 
Wayne,  was  the  agent  of  the  defendants.  This  is  well  settled 
(Hoover  agt.  Wise,  1  Otto,  308,  and  cases  died ;  8.  C.,  61  N. 
Y.,  305 ;  Palmer  agt.  Holland,  51  id.,  416).  In  this  latter  case 
the  defendant,  a  collection  agent  in  New  York,  to  whom  a 
note  was  delivered  for  collection  payable  in  California,  was 
held  liable  for  the  omissions  of  all  agents,  including  the  attor- 
ney at  law  to  whom  the  defendant  intrusted  the  same  for 
collection. 

The  attorney  in  Fort  Wayne  being  the  agent  of  the  defend- 
ants, they  are  liable  to  the  plaintiffs  for  the  proceeds  of  the  note 
when  received  by  the  sub-agent.  The  defendants  would  escape 
liability  by  the  terms  of  the  receipt,  in  which  it  is  stated  that 
the  "  avails  are  to  be  promptly  paid  over  on  receipt  by  us." 
I  cannot  think  that  the  defendants'  true  relation  and  liability 
are  at  all  affected  by  this  language.  The  money  was  received 
by  them  in  law  when  collected  by  the  sub-agent.  The  receipt 
was  intended  as  an  assurance  of  prompt  payment  over  and 
nothing  more.  There  should  be  judgment  for  the  plaintiff 
for  the  amount  collected. 
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SUPKEME  COUKT. 

JTTNIUS  SPENCER  MORGAN  et  al.  agt.  CHARLES  G.  FRANCKLYN 
and  WILLIAM  ALLEN  BUTLER,  executors,  and  others. 

Subrogation — 7u>w  and  to  what  extent  allowed, — principal  and  surety  —  Com- 
plaint —  Demurrer. 

It  seems  to  be  a  settled  rule  of  equity  that  if  "A  "  owes  "  B  "  and  he  and 
"C"  are  bound  for  it,  and  "A"  gives  "C"  a  mortgage  or  bond  to 
indemnify  him,  "  B  "  shall  have  the  benefit  of  it  to  recover  his  debt. 

But  a  private  arrangement  as  to  the  liability  of  sureties,  as  between  them- 
selves, comes  neither  within  the  rule  nor  the  principles  upon  which  it 
rests. 

The  complaint  alleged  that  the  plaintiffs,  who  are  bankers,  issued  letters 
of  credit  to  the  Atlantic  De  Laine  Co.  Hoyt,  Spragues  &  Co.  guaranteed 
to  plaintiffs  that  the  De  Laine  Co.  would  keep  its  contract,  and  in 
default  thereof  H.,  S.  &  Co.  would  hold  plaintiffs  harmless  of  loss. 
E.  H. ,  who  was  a  member  of  the  firm  of  H. ,  S.  &  Co. ,  guaranteed  to 
his  said  firm  the  payment  of  any  and  all  sums  of  money  which  should 
remain  due  and  owing  to  said  H. ,  S.  &  Co.  after  all  the  property  of  the 
Atlantic  De  Laine  Co.  should  have  been  applied  to  the  payment  of  the 
debts  of  said  company,  the  intention  of  said  guaranty  being  to  secure 
to  H.,  S.  &  Co.  the  payment  in  full  of  any  ascertained  balance  of 
account  due  them  by  said  Atlantic  De  Laine  Co. ;  and  in  case  of  his 
death  his  personal  representatives  were  to  pay  such  ascertained  balance, 
for  which  he  would  be  liable  under  the  above  guaranty,  without  delay, 
out  of  his  assets  in  their  hands  applicable  to  the  payment  of  his  debts. 
The  plaintiffs  ask  as  relief  that  the  balance  of  account  due  to  H. ,  S.  & 
Co.  from  the  Atlantic  De  Laine  Co.  may  be  ascertained  and  determined, 
and  that  the  plaintiffs  may  be  adjudged  to  be  subrogated  to  all  rights 
of  said  H.,  S.  &  Co.  to  collect  the  said  balance  so  to  be  ascertained 
from  the  executors  of  E.  H. ,  and  that  said  executors  be  directed  to  pay 
the  assets  in  their  hands  applicable  to  the  payment  of  the  debts  of  said 
E.  H.  to  the  plaintiffs  to  the  extent  necessary  to  satisfy  their  claims  and 
demands.  On  demurrer  to  the  complaint  by  the  executors  of  E.  H. : 

Held,  that  the  action  would  not  lie.     E.  H.  was,  in  no  just  sense,  a  prin- 
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cipal.     The  only  principal  was  the  Atlantic  De  Laine  Co.     H.,8.  &Co. 
were  sureties. 

Held,  further,  that  H.'s  guaranty  was  to  secure  an  ascertained  balance, 
and  it  is  only  when  all  tJie  property  of  the  De  Laine  Co.  shall  have  been 
applied  in  payment  of  its  debts  that,  within  the  terms  of  the  guaranty, 
the  balance  becomes  ascertained. 

Special  Term,  Jcmua/ry,  1878. 

.  THE  complaint,  as  originally  served,  stated  the  following  as 
facts,  viz. :  On  the  4th  of  April,  18T3,  and  at  different  times 
afterwards,  down  to  September  11,  1873,  J.  S.  Morgan  &  Co., 
the  plaintiffs,  who  are  bankers,  issued  letters  of  credit  to  the 
Atlantic  De  Laine  Company,  a  Rhode  Island  corporation. 

When  each  letter  of  credit  was  issued  the  Atlantic  De  Laine 
Company  agreed  to  furnish  J.  S.  Morgan  &  Co.  funds  to  meet 
their  acceptances  under  such  letter.  At  the  same  time  Hoyt, 
Spragues  &  Co.,  a  New  York  firm,  guaranteed  to  J.  S.  Mor- 
gan &  Co.  that  the  Atlantic  De  Laine  Company  would  keep 
its  contract,  and  in  default  thereof  that  they,  Hoyt,  Spragues 
<fe  Co.,  would  hold  J.  S/  Morgan  &  Co.  harmless  of  loss  by 
reason  of  having  issued  said  letters  of  credit. 

On  the  30th  day  of  June,  1873,  Edwin  Hoyt,  who  was  a 
member  of  the  firm  of  Hoyt,  Spragues  &  Co.,  guaranteed  to  his 
said  firm  the  payment  of  any  and  all  sums  of  money  which 
should  remain  due  and  owing  to  said  Hoyt,  Spragues  &  Co. 
after  all  the  property  of  the  said  Atlantic  De  Laine  Company 
should  have  been  applied  to  the  payment  of  the  debts  of  said 
company,  the  intention  of  said  guaranty  being  to  secure  to 
said  Hoyt,  Spragues  &  Co.  the  payment  in  full  of  any  ascer- 
tained balance  of  account  due  them  by  said  Atlantic  De  Laine 
Company,  and  in  case  of  his  death  his  personal  representatives 
were  to  pay  such  ascertained  balance,  for  which  he  would  be 
liable  under  the  abore  guaranty,  without  delay  out  of  his 
assets  in  their  hands  applicable  to  the  payment  of  his  debts. 

The  instrument  containing  this  guaranty  recited  that  Edwin 
Hoyt's  purpose  was  to  give  his  firm  his  personal  guaranty 
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against  any  loss  or  deficiency  which,  might  at  any  time  exist 
on  the  account  of  the  Atlantic  De  Laine  Company,  for  the 
reason  that  he  was  a  stockholder  of  that  company  while  the 
other  members  of  his  firm  were  not  stockholders. 

The  balance  of  account  due  to  Hoyt,  Spragues  &  Co.  from 
the  Atlantic  De  Laine  Company  has  not  been  ascertained.  It 
does  not  appear  that  the  indebtedness  of  the  Atlantic  De  Laine 
Company  to  Hoyt,  Spragues  &  Co.  is  limited  to  payments  the 
latter  has  made  or  may  make  in  respect  to  the  plaintiff's  letters 
of  credit,  or  that  it  does  not  arise  out  of  transactions  with 
many  other  parties. 

A  balance  amounting  on  the  1st  of  January,  1874,  to 
$128,591.26  is  due  to  the  plaintiff  for  advances  made  under 
the  letters  of  credit  and  unpaid. 

The  Atlantic  De  Laine  Company  has  been  adjudged  bank- 
rupt and  Robert  E.  Northan,  a  defendant  in  this  action,  has 
been  appointed  trustee  of  its  property.  The  plaintiffs  have 
proved  their  claim  against  the  Atlantic  De  Laine  Company, 
but  h  ave  not  received  any  dividend  from  its  estate. 

Augustus  D.  Juilliard,  a  defendant  in  this  action,  has  been 
appointed  receiver  of  the  property  and  effects  of  the  firm  of 
Hoyt,  Spragues  &  Co. 

The  plaintiffs  recovered  a  judgment  against  the  surviving 
partners  of  the  firm  of  Hoyt,  Spragues  &  Co.,  January  21, 
1876,  for  $156,744.57,  the  full  amount  of  their  claim  against 
the  Atlantic  De  Laine  Company  with  interest. 

The  plaintiffs  have  received  from  Juilliard,  as  receiver,  a 
dividend  of  ten  per  cent  on  their  claim  of  $128,591.26  against 
the  Atlantic  De  Laine  Company. 

Edwin  Hoyt  is  dead  and  the  defendants  Francklyn  and 
Butler  are  the  executors  of  his  will.  The  plaintiffs  have  pre- 
sented to  the  executors  a  claim  against  Edwin  Hoyt's  estate 
and  the  executors  have  rejected  it. 

The  plaintiffs  insist  that  they  are  subrogated  to  all  the  rights 
of  said  Hoyt,  Spragues  &  Co.  and  their  successors  in  interest 
in  respect  of  said  guaranty  and  indemnity,  to  them  delivered 
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by  said  Edwin  Hoyt,  and  are  entitled  to  have  the  same 
enforced  for  their  benefit,  and  the  moneys  payable  thereon 
collected  and  paid  upon  their  said  claims  and  demands. 

The  plaintiffs  ask  as  relief  that  "  the  balance  of  account  due 
to  Hoyt,  Spragues  &  Co.  from  the  Atlantic  De  Laine  Com- 
pany, may  be  ascertained  and  determined,  and  that  the  plain- 
tiffs may  be  adjudged  to  be  subrogated  to  all  rights  of  said 
Hoyt,  Spragues  &  Co.,  to  collect  the  said  balance  so  to  be 
ascertained  from  the  executors  of  Edwin  Hoyt,  and  that  the 
said  executors  of  said  Edwin  Hoyt  may  be  directed  to  pay  the 
assets  in  their  hands,  applicable  to  the  payment  of  the  debts 
of  said  Hoyt,  to  the  plaintiffs,  to  the  extent  necessary  to 
satisfy  the  plaintiffs'  said  claims  and  demands." 

The  executors  of  Edwin  Hoyt  demurred  to  the  complaint 
on  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  them. 

The  demurrer  was  sustained  and  the  plaintiffs  had  leave  to 
amend  their  complaint,  if  so  advised.  Under  this  permission, 
they  engrafted  upon  the  ninth  clause  of  their  complaint  the 
following  words,  to  wit :  "And  that  neither  the  said  Hoyt, 
during  his  lifetime,  nor  his  said  executors  since  his  death,  has 
or  have  paid  to  said  Hoyt,  Spragues  &  Co.,  the  moneys  due 
and  payable  to  them  by  him,  nor  otherwise  satisfied  or  dis- 
charged, and  his  liability  under  said  writing  of  guaranty,  and 
his  said  executors  have  become  now  and  are  liable  to  pay  the 
same,  without  delay,  out  of  the  assets  in  their  hands  appli- 
cable to  the  payment  of  his  debts." 

This  was  the  only  amendment.  The  same  defendants 
demurred  to  the  amended  complaint  and  the  demurrer  was 
again  sustained.  The  plaintiffs  then  amended  for  the  second 
time  by  adding  two  lines  to  the  second  article  of  their  com- 
plaint, and  by  expanding  the  ninth  article  to  proportions  they 
could  not  verify  as  true.  The  defendants  again  demurred. 

Thos.  II.  Iliibbard,  for  Hoyt's  executors. 

I.  The  plaintiffs  seek  relief  from  Edwin  Hoyt's  estate  under 
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a  contract  made  by  Edwin  Hoyt  with  Hoyt,  Spragues  &  Co. 
Their  complaint  must,  therefore,  at  least,  state  facts  sufficient 
to  show  that  Hoyt,  Spragues  &  Co.  are  now  entitled  to  relief 
against  Hoyt's  estate  under  that  contract. 

The  complaint  does  not  state  facts  sufficient  to  show  that 
Hoyt,  Spragues  &  Co.  are  now  entitled  to  such  relief,  and, 
therefore,  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

(a)  The  contract  was  that  Hoyt  would  pay  Hoyt,  Spragues 
&  Co.  such  sums  as  should  remain  due  from  the  Atlantic 
De  Laine  Company  to  them,  after  all  the  property  of  the 
company  should  have  been  applied  to  the  payment  of  its  debts. 

(b)  The  complaint  does  not  show  that  any  of  the  property 
of   the  Atlantic  De  Laine  Company  has  yet  been  applied  to 
the  payment  of  its  debts  ;  nor  does  it  state  that  the  company 
had  no  property  •  nor  does  it  give  any  reason  for  bringing 
an  action  before  such  application  is  made. 

On  the  contrary  it  states  that  the  balance  of  account  due  to 
Hoyt,  Spragues  &  Co.  from  the  Atlantic  De  Laine  Company, 
has  not  been  ascertained. 

(c)  If  the  property  of   the  Atlantic  De  Laine   Company 
were  in  the  control  of  this  court,  and  the  plaintiffs  should 
show  that  there  was  an  improper  neglect  in  applying  it  as 
aforesaid,  they  might,  perhaps,  ask  this  court,  in  one  action, 
to  distribute  and  apply  that  property  and  ascertain  what  bal- 
ance there  remained  due  to  Hoyt,  Spragues  &  Co.,  and  give 
directions  as  to  the  liability  of  Edwin  Hoyt's  estate  for  that 
balance  —  though  whether  such  a  prayer  could  be  granted  is, 
for  many  reasons,  extremely  doubtful. 

But  the  complaint  shows  that  the  property  of  the  Atlantic 
De  Laine  Company  is  in  the  control  of  the  district  court  of 
the  United  States  for  the  district  of  Rhode  Island.  It  follows 
that  the  property  must  be  distributed  and  applied  by  that 
court. 

It  follows,  therefore,  that  this  court  cannot  now  ascertain 
what  balance  will  be  due  to  Hoyt,  Spragues  &  Co.  from  the 
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Atlantic  De  Laine  Company,  after  all  the  property  of  the 
latter  has  been  applied  to  the  payment  of  its  debts. 

(d)  Inasmuch  then  as  the  event  has  not  yet  happened  from 
which  Hoyt,  Spragues   &   Co.  or  its  representatives  could 
demand  relief  against  Edwin  Hoyt  or  his  estate,  and  inasmuch 
as  the  complaint  does  not  state  any  facts  to  show  that  this 
court  should  interpose  to  hasten  that  event,  but  does  show  that 
the  court  has  not  the  jurisdiction  to  hasten  it  even  had  the 
occasion  arisen,   it  does  not  state  facts  sufficient  to  make  a 
cause  of  action. 

(e)  The  death  of  Hoyt  did  not  alter  the  case  in  such  way  as 
to  give  his  firm  or  any  one,  an  earlier  cause  of  action. 

The  complaint  states  that  in  the  event  of  his  death  his  per- 
sonal representatives  "  were  to  pay  such  ascertained  balance 
for  which  he  would  be  liable" 

So,  in  that  event,  as  in  case  he  were  living,  the  balance  must 
be  ascertained  by  the  application  of  all  the  Atlantic  De  Laine 
Company's  property  to  the  payment  of  its  debts,  and  it  was 
only  the  balance  for  which  Hoyt  would  be  liable  that  his  per- 
sonal representatives  were  to  pay. 

It  makes  no  difference  that  the  complaint  states  that  the 
balance  due  from  the  Atlantic  De  Laine  Company  to  Hoyt, 
Spragues  &  Co.  amounts  to  more  than  sufficient  to  pay  the 
plaintiff's  debt.  Hoyt's  guaranty  was  not  to  pay  his  firm 
what  the  Atlantic  De  Laine  Company  owed  it  whenever  the 
amount  should  be  as  much  as  the  plaintiffs'  debt.  In  fact  his 
guaranty  did  not  mention  the  plaintiffs  or  their  debt,  and  does 
not  appear  to  have  had  any  special  reference  to  either. 

II.  The  plaintiffs  would  not  have  any  cause  of  action  against 
Hoyt's  executors,  even  though  the  time  had  arrived  when  a 
cause  of  action  had  accrued  in  favor  of  Hoyt,  Spragues  &  Co. 
Hoyt's  guaranty  was  to  indemnify  his  firm  against  ultimate 
loss.  It  was  not  made  to  provide  for  payment  of  the  plain- 
tiffs' claim  nor  to  increase  the  security  for  such  payment. 
The  rule  of  equity  that  the  plaintiffs  seek  to  invoke  has  no 
application  to  the  circumstances  of  this  case,  and,  if  applied 
VOL.  LV  32 
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here,  it  would  defeat  the  operation  of  elementary  principles 
of  law. 

(a)  The  rale  which  the  plaintiffs  invoke  was  first  laid  down 
in  Maure  agt.  Harrison  (1  Equity  Cases  Abridged,  93,  case  5). 
It  has  since  been  applied  in  a  long  series  of  cases,  but  they  all 
refer  directly  or  indirectly  to  the  case  mentioned  above,  and 
judge  PABKEK,  in  the  case  of  Hopewell  agt.  Bank  of  Cumber- 
land (10  Leigh  [  Va.~\,  206),  says  he  had  found  no  other  case 
deciding  the  same  thing,  though  in  many  other  cases  and  in 
the  text-books  it  is  assumed  as  a  settled  principle. 

Maure  agt.  Harrison  appears  to  have  been  decided  in  1692 
and  was  reported  in  1756.  The  whole  report  of  the  case  is 
this,  viz. : 

"A  bond  creditor  shall  in  this  court  have  the  benefit  of  all 
counter  bonds  or  collateral  security  given  by  the  principal  to 
the  surety,  as  if  A  owes  B,  and  he  and  C  are  bound  for  it, 
and  A  gives  C  a  mortgage  or  bond  to  indemnify  him,  B  shall 
have  the  benefit  of  it  to  recover  his  debt." 

The  reason  of  this  rule  is  that  if  the  principal  debtor  has 
set  aside  or  dedicated  certain  property  for  the  better  security 
of  a  particular  debt,  it  ought  to  be  applied  .to  the  payment  of 
that  debt  rather  than  to  the  payment  of  creditors  at  large ; 
and,  although  ordinarily  the  application  should  be  made  by 
the  surety  who  holds  the  security,  yet  when  there  is  danger 
he  may  not  make  it,  courts  of  equity,  in  order  to  avoid  the 
circuity  of  actions  by  the  creditors  against  the  principal  and 
the  surety,  and  by  the  surety  to  enforce  the  security,  will 
allow  the  creditor  to  enforce  the  security  by  an  action  in  his 
own  name.  The  rule  can  properly  be  applied  only  in  those 
cases  where  the  security  has  been  set  aside  or  given  by  the 
principal  debtor  and  where  it  has  been  given  for  the  better 
protection  of  the  particular  claim  in  question." 

It  should  be  set  aside  by  the  principal  debtor,  because  it  is 
against  him  and  his  property,  and  not  against  sureties  or 
strangers,  that  the  creditor  has  equities.  It  should  be  set  aside 
for  the  better  protection  of  the  particular  claim  in  question, 
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because  if  it  is  only  a  general  indemnity,  the  general  creditors 
of  the  party  giving  it  would,  after  it  has  operated  to  protect 
the  surety  indemnified,  have  equal  claims  to  it. 

Moreover,  when  the  rule  has  been  applied,  it  has  always 
been  so  applied  as  to  protect  the  surety  who  holds  the  secu- 
rity, as  well  as  the  creditor  who  seeks  the  benefit  of  it. 

It  has  sometimes  been  discussed  whether  the  surety  must 
not  first  apply  the  security  as  far  as  it  will  go  to  the  pay- 
ment of  the  debt  and  then  remain  bound  for  the  balance  of 
the  debt  to  the  extent  of  his  own  undertaking  as  a  surety. 
But  it  has  never  been  held  that  the  surety  must  pay  to  the 
extent  of  his  undertaking,  and  then,  in  addition,  surrender 
the  security  he  has  received  for  his  own  indemnity.  The  rule 
is  intended  to  prevent  the  surety  from  avoiding  his  own  obli- 
gation by  dishonesty  or  insolvency,  and  then  applying  the 
security  he  has  received  to  his  own  uses  or  the  payment  of 
his  general  creditors. 

The  foregoing  outline  of  the  law  is  drawn  from  the  author- 
ities which  abundantly  support  it. 

In  Wright  agt.  Morley  (11  Vesey,  12,  p.  21),  the  master  of 
the  rolls  said,  "  I  conceive  that  as  the  creditor  is  entitled  to 
the  benefit  of  all  the  securities  the  principal  debtor  has  given 
to  his  surety,  the  surety  has  full  as  good  an  equity  to  the  bene- 
fit of  all  the  securities  the  principal  gives  to  the  creditor." 

In  Ex  parte  Waring,  (19  Vesey ,  345,  reported  more  fully 
in  2  Rose  Bankruptcy  R.,  182),  lord  ELDON  allowed  the 
creditors  to  work  out  their  equities  through  and  subject  only 
to  the  rights  of  the  party  indemnified  (though  that  party  was 
not  a  surety,  but  the  acceptor  of  bills  drawn  by  the  party  who 
furnished  the  security),  and  held  that  the  doctrine  of  Maure 
agt.  Harrison  only  applied  to  cases  where  the  surety  received 
his  security  as  trustee  for  the  creditor,  in  such  way  that  he 
could  not  relinquish  or  change  the  security  after  it  came  to  his 
hands. 

In  EK  parte  Perfect  (Montagues  R.  [Bankruptcy],  25), 
the  vice-chancellor  said,  the  doctrine  of  Ex  parte  Waring 
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was  that  "  the  depositaries  were  to  be  indemnified  by  apply- 
ing the  proceeds  of  the  security  in  the  payment  of  the  bills 
as  far  they  would  go." 

In  Hopewell  agt.  Sank  of  Cumberland  (10  Leigh.  [  Va.~\), 
the  court  said,  "  It  is  conceded,  if  a  surety  is  bound  for  the 
debt  and  is  indemnified  by  the  principal  debtor,  the  creditor 
may  pursue  the  indemity  in  exoneration  of  the  liability  of 
the  surety." 

In  Ten  Eyck  agt  Holmes  (3  Sandf.  Oh.  R.,  428),  the 
security  was  given  by  the  principal  debtor  and  the  court 
allowed  the  creditor  to  avail  of  it,  because  it  was  for  the  abso- 
lute payment  of  the  debt  *  *  and  not  merely  to  indem- 
nify "  the  indorser  against  his  indorsement." 

In  Pratt  agt.  Adams  (7  Paige,  615,  p.  627),  the  chancellor 
said,  "  and  it  has  been  settled  by  a  long  course  of  judicial 
decisions,  that  where  a  person,  standing  in  the  situation  of 
indorser  or  surety,  is  furnished  or  provided  by  the  principal 
debtor,  with  a  fund  or  with  collateral  security  for  such  a  pur- 
pose, the  creditor  is,  in  equity,  entitled  to  have  it  applied  in 
satisfaction  of  the  debt "  (See,  also,  Moses  agt.  Murgatroyd, 
1  Johns.  Ch.,  119 ;  Homer  agt.  Savings  Bank  of  New  Haven, 
7  Conn.,  478). 

(5)  In  the  case  at  bar,  what  is  called  the  security,  was  not 
given  by  the  principal  debtor,  the  Atlantic  De  Laine  Com- 
pany, but  by  Edwin  Hoyt,  who  was,  personally,  a  stranger  to 
the  transaction  between  that  company  and  the  plaintiffs. 

(c)  The  security  (so  called)  was  not  given  for  the  better  pro- 
tection  of     the  plaintiffs'    claim,   but  to   indemnify   Hoyt, 
Spragues  &  Co.  against  any  loss  on  a  final  accounting  with  the 
Atlantic  De  Laine  Company. 

(d)  The  indemnity  given  by  Hoyt   to  his  firm,  raised  no 
trust  in  favor  of  the  plaintiffs.     The  firm  might  at  any  time 
have  released  Hoyt  from  his  undertaking,  without  thereby 
incurring  any  liability  to  the  plaintiffs. 

(<?)  If  the  theory  of  the  plaintiffs  is  correct,  then  the  pur- 
pose of  Hoyt's  undertaking  would  be  entirely  defeated,  for 
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the  plaintiffs  have  obtained  judgment  against  the  sureties  and 
collected  a  dividend  from  them,  and  now  seek  to  strip  the 
sureties  of  the  protection  which  it  was  the  purpose  of  Hoyt's 
contract  to  furnish. 

To  allow  this  the  court  must,  in  effect,  decide  that  a  surety 
cannot  lawfully  take  indemnity  against  his  risk,  and  has  no 
rights  that  the  creditor  of  his  principal  is  bound  to  respect. 
The  plaintiffs  seem  to  proceed  on  the  theory  that  they  are,  for 
some  reason,  to  have  a  preference  over  all  other  creditors  of 
Hoyt  and  his  firm.  In  fact,  the  general  creditors  of  Hoyt, 
Spragues  &  Co.  are  entitled  to  receive  whatever  may  be  due 
from  Hoyt's  estate  under  this  guaranty,  and  thus  to  be  made 
good  for  their  loss  of  the  sums  paid  by  the  firm  to  the  plain- 
tiffs under  the  contract  of  suretyship. 

III.  When  the  court  gave  the  plaintiffs  leave  to  amend,  it 
meant  that  they  might  make  their  complaint  good,  if  they 
could  do  so.     The  plaintiffs  seem  to  think  there  can  be  but 
one  demurrer  in  an  action,  and  that  the  addition  of  a  few 
immaterial  words  to  their  complaint,  makes  an  a/mended  com- 
plaint that  must  be  answered.     Their  so-called  amended  com- 
plaint is  no  better  than  the  other. 

IV.  The  demurrer  should  be  sustained  and  the  complaint 
dismissed. 

'  Tracy,  Olmstead  &  Tracy,  for  plaintiffs. 

BARRETT,  J.  —  (1)  Hoyt's  guaranty  was  to  secure  an  "  ascer- 
tained "  balance.  Such  balance  has  not  yet  been  ascertained 
nor  can  it  be  in  this  suit.  The  reason  is  obvious.  The  United 
States  court  in  bankruptcy  has  jurisdiction,  and  is  now  admin- 
istering the  estate,  of  The  Atlantic  De  Laine  Company.  There 
is  no  charge  of  fraud  or  negligence  against  the  bankruptcy 
trustee,  and  it  is  only  when  "  all  the  property  "  of  this  com- 
pany shall  "  have  been  applied  in  payment  of  its  debts  "  that, 
within  the  terms  of  the  guaranty,  the  balance  becomes  "  ascer- 
tained." 
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(2)  But  were  the  balance  ascertained,  the  action  would  not 
lie.     Hoyt  was,  in  no  just  sense,  a  principal.     The  only  prin- 
cipal was  The  Atlantic  De  Laine  Company.    Hoyt,  Sprague  & 
Co.  were  sureties.     If  the  company  had  furnished  the  firm 
with  security,  the  familiar  rule  contended  for  by  the  plaintiffs 
would  be  applicable.     But  a  private  arrangement  as  to  the 
liability   of   the  sureties  between   themselves   comes   neither 
within  the  rule  nor  the  principle  upon  which  it  rests.     Nothing 
was  set  apart  by  the  principal  (nor  even  by  Hoyt)  upon  which 
a  trust  could  be  impressed ;    and  clearly  Hoyt's  agreement 
with  his  firm  was  not  intended  to  provide  for  the  payment  or 
protection  of  the  plaintiffs'  claim  nor  to  increase  the  security. 

(3)  So  far  as  the  complaint  rests  upon  the  judgment  against 
Hoyt,  Spragues  &  Co.,  and  the  execution  returned  unsatisfied, 
the  cause  of  action  is  vested  in  the  receiver. 

There  must  be  judgment  for  the  defendants,  with  costs. 
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SUPREME  COURT. 
HUMPHREY  H.  SWIFT  et  al.  agt.  FREDERICK  H.  C.  TROSS  et  al. 

Appearance  —  what  is  special  and  what  general —  Charter-party,  executed  by 
one  not  the  owner  of  the  vessel,  but  who  had  chartered  her  from  the  owner  — 
liability  for  damages  for  breach  of  covenant. 

The  defendants  executed  a  charter-party  to  plaintiffs,  which  contained  an 
agreement  that  the  vessel  was  seaworthy.  The  defendants  were  not 
the  owners  of  the  vessel,  but  had  chartered  her  from  the  owners : 

Held,  that  for  damages  resulting  from  a  breach  of  such  covenant  or  agree- 
ment the  defendants  are  liable  to  the  plaintiffs. 

The  fact  that  the  plaintiffs  knew  that  the  defendants  had  chartered  the 
vessel  from  the  owners  does  not  alter  the  status  of  the  parties  or  release 
the  defendants  from  the  obligations  which,  by  their  charter-party,  they 
voluntarily  assumed. 

Although  the  charter-party  executed  by  the  defendants  states  that  the 
defendants'  contract  was  a  recharter,  it  is  not  merely  an  equitable 
assignment  of  the  first,  but  it  is  an  independent  contract;  and  while  it 
may  have  referred  to  the  source  of  the  defendants'  right  to  make  such 
a  contract,  and  to  their  special  title  to  the  use  of  the  vessel,  the  defend- 
ants cannot  avoid  their  liability  for  that  reason  upon  a  failure  to  fulfill 
the  covenants  and  conditions  of  their  contract. 

The  fact  that  the  plaintiffs  have  brought  an  action  against  the  owner  of 
the  vessel  to  recover  the  same  damages  which  form  the  subject  of  this 
action,  without  also  alleging  that  such  an  action  had  been  prosecuted 
to  judgment  against  the  owner,  and  that  the  judgment  had  been  paid, 
is  not  a  good  defense. 

Until  the  alleged  damages  have  been  received  from,  or  paid  by,  the  owner, 
it  is  no  defense  to  this  case  that  an  action  has  been  commenced  against 
him. 

But  a  non-resident  defendant,  after  attachment  and  service  by  publica- 
tion, cannot  specially  appear  to  contest  the  liability  on  his  part  asserted 
by  the  plaintiff,  and  to  claim  that  the  court  has  no  jurisdiction  over  and 
above  the  value  of  the  property  attached.  In  other  words,  he  cannot, 
on  an  alleged  special  appearance,  obtain  all  the  advantages  of  contesting 
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his  entire  indebtedness  which  would  follow  from  a  general  appearance, 
and  yet  avoid  the  disadvantages  resulting  from  such  appearance. 
Where  a  non-resident  defendant  does  not  appear,  after  service  by  publi- 
cation, and  no  property  has  been  attached,  the  court  acquires  no  juris- 
diction, and  where  property  has  been  attached  and  the  non-resident 
defendant  does  not  appear,  the  proceeding  is  effectual  and  binding 
merely  as  a  proceeding  in  rem,  and  is  regarded  as  having  no  operation 
beyond  the  disposition  of  the  property  or  some  interest  therein. 

Special  Term,  February,  1878. 

THIS  action  was  brought  for  the  recovery  of  damages  for 
breach  of  the  covenant  in  a  charter-party  of  the  brig  "  Mary 
A.  Rich,"  executed  by  the  defendants  to  the  plaintiffs.  The 
defendants,  after  attachment  and  service  by  publication, 
appeared  (as  they  claimed)  specially  for  the  purpose  of  defend- 
ing the  property  attached. 

The  defendants  set  up,  among  other  defenses  : 

1.  That  they  were  not  the  owners  of  the  brig,  and  that 
they  had  chartered  her 'from  the  owners,  and  claimed  that  the 
owners,  and  not  they,  were  liable. 

2.  That  the  plaintiffs  had   commenced   an  action  against 
the  owners  of  the  brig  on  substantially  the  same  statement  of 
facts,  and  claimed  that  the  election  to  sue  the  owners  of  the 
brig  was  a  bar  to  this  action. 

3.  That  they  were  non-residents  of  the  state  of  New  York, 
and  that  the  summons  had  not  been  personally  served  on 
them,  and  claimed  that  the  court  only  acquired  jurisdiction 
so  far  as  the  property  attached  was  concerned,  and  no  further. 

Subsequently  one  of  the  defendants  was  personally  served, 
and  he,  claiming  that  it  was  another  action,  served  an  answer, 
setting  up,  among  other  defenses,  the  first  two  above  men- 
tioned. 

To  all  these  defenses  the  plaintiffs  demurred. 

George  H.  Forster,  for  plaintiffs. 
Chas.  M.  Da  Costa,  for  defendants. 
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LAWRENCE,  J.  —  I  am  of  the  opinion  that  the  demurrers  to 
the  answers  of  the  defendants  should  be  sustained  :  1.  The 
charter-party  executed  by  the  defendants  to  the  plaintiffs  was 
a  distinct  and  separate  contract  between  them,  and  not  con- 
nected with  the  charter-party  entered  into  between  the  defend- 
ants and  the  master,  on  the  part  of  the  owners  of  the  vessel. 
The  former  contract  contained  an  agreement  that  the  vessel 
was  seaworthy,  and  for  damages  resulting  from  a  breach  of 
such  covenant  or  agreement  the  defendants  are  liable  to  the 
plaintiffs.  I  utterly  fail  to  see  how  the  fact  that  the  plaintiffs 
knew  that  the  defendants  had  chartered  the  vessel  from  the 
owners  alters  the  status  of  the  parties  or  releases  the  defend- 
ants from  the  obligations  which,  by  their  charter-party,  they 
voluntarily  assumed.  It  is  said,  by  the  learned  counsel  for 
the  defendants,  that  the  express  agreement  in  the  charter- 
party  which  is  the  basis  of  this  action  is  simply  an  expression 
of  that  which  the  law  would  otherwise  imply.  This  is  true, 
but  how  does  that  fact  alter  the  rights  of  the  parties  ?  If 
nothing  had  been  expressed  in  the  charter-party  in  reference 
to  the  seaworthiness  of  the  vessel,  would  not  the  defendants 
have  been  liable  upon  their  implied  agreement  ?  Nor  can  I 
assent  to  the  position  that  because  the  charter-party  executed 
by  the  defendants  states  that  the  defendants'  contract  was  a 
recharter,  that  the  second  charter-party  was  but  an  equitable 
assignment  of  the  first.  The  second  was  an  independent  con- 
tract, and  while  it  may  have  referred  to  the  source  of  the 
defendants'  right  to  make  such  a  contract,  and  to  their  special 
title  to  the  use  of  the  vessel,  the  defendants  cannot  avoid  their 
liability  for  that  reason  upon  a  failure  to  fulfill  the  covenants 
and  conditions  of  their  contract.  2.  Nor  do  I  regard  the  fact 
that  the  plaintiffs  have  brought  an  action  against  the  owner 
of  the  vessel  to  recover  the  same  damages  which  form  the 
subject  of  this  action  as  a  good  defense  in  this  case.  If  it 
had  been  alleged  that  such  an  action  had  been  prosecuted  to 
judgment  against  the  owner,  and  that  the  judgment  had  been 
paid,  a  different  feature  would  be  presented.  It  is  possible 
VOL.  LV  33 
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that  a  supplementary  answer  setting  forth  such  payment  might 
then  be  allowed.  But  until  the  alleged  damages  have  been 
received  from  or  paid  by  the  owner,  the  fact  that  an  action 
has  been  commenced  against  him  does  not  appear  to  constitute 
a  defense  to  this  case.  3.  The  case  of  Pennoyer  agt.  Neff, 
recently  decided  by  the  supreme  court  of  the  United  States, 
does  not  affect  this  case.  Here  the  parties  have  appeared.  It 
is  contended  that  they  have  appeared  specially,  and  that  they 
have,  therefore,  the  right  to  insist  that  no  personal  judgment 
can  be  rendered  against  them,  beyond  the  value  of  the  prop- 
erty which  has  been  attached.  The  cases  cited  by  the  defend- 
ants' counsel  certainly  do  hold  that  where  a  non-resident 
defendant  does  not  appear,  after  service  by  publication,  and 
no  property  has  been  attached,  the  court  acquires  no  jurisdic- 
tion, and  that  where  property  has  been  attached,  and  the  non- 
resident defendant  does  not  appear,  the  proceeding  is  effectual 
and  binding  merely  as  a  proceeding  in  rem,  and  is  regarded 
as  having  no  operation  beyond  the  disposition  of  the  property 
or  some  interest  therein  (See  opinion  of  justice  FIELD,  in 
Pennoyer  agt.  Neff,  and  cases  cited}. 

None  of  these  cases,  however,  hold  that  the  defendants  can 
specially  appear  to  contest  the  liability  on  their  part  asserted 
by  the  plaintiff,  and  to  claim  that  the  court  has  no  jurisdic- 
tion over  and  above  the  value  of  the  property  attached.  If 
the  defendants  had  not  appeared  and  answered,  the  position 
of  the  defendants  would  be  tenable,  but  they  cannot,  on  an 
alleged  special  appearance,  obtain  all  the  advantages  of  con- 
testing their  entire  indebtedness  which  would  follow  from  a 
general  appearance,  and  yet  avoid  the  disadvantages  resulting 
from  such  appearance. 

There  should  be  judgment  for  the  plaintiffs  on  the  demur- 
rer, with  costs. 
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Y.  COMMON  PLEAS. 

MART  ELIZA  HYNES  agt.  KATE  MCDERMOTT. 

Examination  of  parties  before  trial  —  sees.  870  and  872  Code  of  Civil  Pro- 
cedure —  sufficiency  of  affidavit  on  application  for  order. 

The  examination  of  an  adverse  party  before  trial,  provided  for  by  sections 
870  and  872  of  the  Code  of  Civil  Procedure,  is  not  a  mere  substitute  for 
the  former  remedy  by  bill  of  discovery. 

The  provisions  of  these  sections  are  far  more  than  that.  They  provide  a 
simple  plan  of  perpetuating  testimony,  and  were  intended  as  a  substi- 
tute for  article  5,  chapter  7,  title  3,-  part  3,  Revised  Statutes  (2  R  £, 
398,  399).  Section  872  embraces  the  equitable  remedy  of  perpetuating 
testimony,  as  well  as  the  equitable  remedy  of  a  bill  of  discovery,  and 
under  it  a  defendant  is  entitled  to  obtain  the  testimony  of  a  plaintiff, 
as  a  means  of  repelling  his  action. 

In  order  to  procure  the  examination  of  an  adverse  party  before  trial, 
under  sections  870  and  872  of  the  Code  of  Civil  Procedure,  it  is  not 
necessary  that  the  applicant  should  present  to  the  court  an  affidavit 
embodying  all  or  the  major  part  of  the  allegations  that  were  requisite 
in  a  bill  of  discovery. 

It  is  sufficient  under  these  sections  to  state  in  the  affidavit  that  the  testi- 
mony of  the  party  sought  to  be  examined  is  inaterial  and  necessary,  and 
without  any  further  statement  it  would  seem  to  be  imperative  upon  the 
court  to  grant  the  order;  it  is  not  necessary  to  state  the  very  facts  and 
circumstances,  which  the  rules  of  equity  pleading  would  have  required 
to  be  stated  in  a  bill  of  discovery.  (DAvr.  Ch.  J.,  dissenting.)  (See 
Phwnix  agt.  Dupuy,  53  How.,  158,  and 8 hepnues agt.  Bousson,  52  id.,  401.) 

Section  873  declares  that  the  judge  must  grant  the  order  when  an  affidavit 
is  presented  to  him  setting  forth  certain  allegations.  The  applicant  is 
not  bound  "  to  make  it  appear  "  to  the  judge,  that  is  to  convince  him, 
by  a  mass  of  evidence,  positive,  direct  or  circumstantial,  that  those  alle- 
gations are  founded  upon  fact.  The  law  requires  the  judge  to  take  the 
applicant's  word  for  them. 

The  plaintiff  brought  her  action  of  ejectment.  The  defendants  denied 
her  right  to  the  land  in  suit.  The  plaintiff  alleged  that  she  was  the 
widow  of  the  man  from  whom  the  defendants  had  inherited  the  property 
in  controversy.  The  defendants  had  never  heard  that  their  brother, 
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whose  heirs  they  were,  had  ever  been  married.  After  issue  joined,  they 
sought  to  examine  the  plaintiff  as  a  party  before  trial. 
Held,  that  this  was  a  proper  case  for  such  an  examination. 

General  Term,  November ^  1877. 

VAN  HOESEN  J.  —  Upon  the  application  of  some  of  the 
defendants,  judge  VAN  BRUNT  made  an  order,  under  section 
872  of  the  Code  of  Civil  Procedure,  for  the  examination  of 
Mary  Eliza  Hynes,  one  of  the  plaintiffs,  as  a  party  before 
trial.  That  order  was  vacated  and  set  aside  by  judge  J.  F. 
DALY,  who  held  that  the  Code  of  Civil  Procedure  had  not 
changed  the  law  as  it  was  established  by  sections  389,  390  and 
391  of  the  old  Code  of  Procedure.  An  appeal  was  taken  from 
the  order  of  judge  J.  F.  DALY,  and  the  question  presented 
to  us  is,  whether,  in  order  to  procure  the  examination  of  the 
adverse  party  before  trial,  under  sections  870  and  872  of  the 
Code  of  Civil  Procedure,  the  applicant  must  present  to  the 
court  an  affidavit  embodying  all  or  the  major  part  of  the  allega- 
tions that  were  requisite  and  necessary  in  a  bill  of  discovery  ? 

It  was  held  by  the  general  term  of  this  court  in  Pkwnix  agt. 
Dupuy  (53  Sow.,  158),  and  by  the  special  term  (judge  ROBIN- 
SON) in  Schepmoes  agt.  Bousson  (53  How.,  401),  that  sections 
389,  390  and  391  of  the  Code  of  Procedure,  were  a  mere 
substitute  for  the  bill  of  discovery  in  the  old  chancery  prac- 
tice ;  and  that  an  examination  of  a  party  to  an  action  could 
not  be  had  by  his  adversary,  until  the  latter  had  shown,  by 
affidavit,  the  very  facts  which  the  rules  of  equity  pleading 
would  have  required  him  to  state  in  a  bill  of  discovery. 
Those  decisions  are  binding  upon  the  court,  and  I  do  not 
question  them.  The  court  of  appeals  alone  can  pass  upon 
their  correctness. 

We  have  now  before  us  a  new  statute,  the  provisions  of 
which  are  very  different  from  the  language  of  the  former 
Code.  It  cannot  be  truly  said  that  sections  870  and  872  of 
the  Code  of  Civil  Procedure  are  a  mere  substitute  for  the  bill 
of  discovery.  They  are  far  more  than  that.  They  provide  a 


NEW  YORK  PRACTICE  REPORTS.  261 

Hynes  agt.  McDermott. 

simple  plan  of  perpetuating  testimony,  and  were  intended, 
doubtless,  as  a  substitute  for  article  5,  chapter  7,  title  3,  part 
3  Kevised  Statutes  (2  R.  S.,  398, 399).  As  everybody  knows, 
those  provisions  of  the  Eevised  Statutes  were  intended  to 
save  the  suitors  the  trouble  and  expense  of  filing  a  bill  in 
equity  to  perpetuate  testimony.  It  is  not  worth  while  to  con- 
sume time  and  space  by  reciting  what  averments  were  neces- 
sary in  a  bill  to  perpetuate  testimony.  Yolume  2,  Barbour's 
Chancery  Practice,  marginal  pages  137-145,  and  volume  2, 
Story's  Equity  Jurisprudence,  sections  1506-1512,  are  full 
upon  that  subject.  I  think  it  necessary  to  call  attention 
to  one  matter,  however,  which  will  occasion  trouble  to  those 
who  believe  that  the  rules  relating  to  bills  of  discovery  are 
still  in  force :  "A  bill  to  perpetuate  testimony  will  lie  in  many 
cases  where  a  bill  of  discovery  would  not  lie.  Thus,  in  cases 
involving  a  penalty  or  forfeiture  of  a  public  nature,  a  bill  of 
discovery  would  not  lie  at  all ;  and  in  cases  which  involve  for- 
feitures or  penalties  of  a  private  nature,  it  will  not  lie,  unless 
the  party  entitled  to  the  benefit  of  the  penalty  or  forfeiture, 
waives  it.  But  no  such  objection  exists  in  regard  to  a  bill  to 
perpetuate  testimony  ;  for  the  latter  will  lie,  not  only  in  cases 
-of  a  private  penalty  or  forfeiture,  without  waiving  it  where  it 
may  be  waived,  as  in  cases  of  waste  or  of  the  forfeiture  of  a 
lease,  but  also  in  cases  of  public  penalties,  such  as  for  the 
forgery  of  a  deed,  or  for  a  fraudulent  loss  at  sea"  (2  Story's 
Equity  Jurisprudence,  sec.  1509). 

There  is  a  further  distinction.  A  bill  to  perpetuate  testi- 
mony will  lie  against  a  bona  fide  purchaser  without  notice, 
though  a  bill  of  discovery  is  not  maintainable  against  him 
(2  Story's  Eq.  Jur.,  sec.  1510).  Now,  as  sections  870  and  872 
are  a  substitute  for  the  bill  to  perpetuate  testimony  quite  as 
much  as  for  the  bill  of  discovery,  and  as  there  is  just  as  much 
authority  for  applying  the  doctrines  of  the  bill  to  perpetuate 
testimony  as  there  is  for  applying  the  doctrines  relating  to 
bills  of  discovery,  I  should  like  to  know  which  of  these  two 
irreconcilable  methods  of  procedure  is  to  control  the  other. 
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Furthermore,  if  it  be  right  to  insist  that  an  affidavit  of  the 
party  seeking  to  examine  his  adversary  shall  contain  all  the 
allegations  of  a  bill  of  discovery,  why  ought  it  not  also  to  con- 
tain all  the  allegations  requisite  in  a  bill  to  perpetuate  testi- 
mony? Again,  the  language  of  sections  872  and  873  very 
distinctly  prescribes  what  the  affidavit  shall  state.  It  specifies 
what  the  affidavit  shall  set  forth.  It  is  to  be  observed  that 
the  section  does  not  provide  that  the  judge  shall  grant  an 
order  for  the  examination  "  when  it  shall  appear  by  affidavit 
that  sufficient  grounds  exist  therefor"  (see  sees.  181,  220, 
and  229,  Code  of  Procedure),  where  that  language  has  been 
employed,  the  courts  having  uniformly  construed  it  as  giving 
them  power  to  require  a  full  and  detailed  statement  of  the 
facts  by  which  it  is  made  to  appear  that  the  applicant  is  enti- ' 
tied  to  the  order  he  asks  for.  Section  873  declares  that  the 
judge  must  grant  the  order  when  an  affidavit  is  presented  to 
him  setting  forth  certain  allegations.  The  applicant  is  not 
bound  "  to  make  it  appear  "  to  the  judge,  that  is  to  convince 
him,  by  a  mass  of  evidence,  positive,  direct  or  circumstantial, 
that  these  allegations  are  founded  upon  fact.  The  law  requires 
the  judge  to  take  the  applicant's  word  for  them. 

Where  an  attachment  is  applied  for,  the  plaintiff  must  show 
by  affidavit,  to  the  satisfaction  of  the  judge,  the  facts  entitling 
him  to  it  (Code  of  Civil  Procedure,  sec.  636). 

Section  557,  which  relates  to  orders  of  arrest,  and  section 
607,  which  relates  to  injunctions,  are,  in  substance,  the  same  as 
sections  181  and  219  of  the  Code  of  Procedure,  and  were 
doubtless  intended  to  be  construed  in  the  same  way.  It  was 
known  that  affidavits  setting  out  in  detail  the  facts  making 
an  arrest  or  an  injunction  proper,  would,  in  all  cases,  be 
required  by  the  judge.  But,  as  I  have  already  pointed  out, 
the  language  of  sections  872  and  873  is  very  different.  The 
very  change  of  words  carries  with  it  a  strong  presumption 
that  the  legislature  did  not  intend  that  the  same  kind  and  the 
same  amount  of  proof  should  be  required  as  on  an  application 
for  a  provisional  remedy.  In  language  so  plain  that  it  cannot 
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be  misunderstood,  the  Code  prescribes  what  the  affidavit  shall 
contain,  and  I  •  know  of  no  authority  except  the  law-making 
power  which  can  lawfully  require  any  extra  allegations 
(Glenny  agt.  Stedwett,  64  N.  Y.,  128). 

I  have  already  said  that  section  872  was  a  substitute  for 
that  portion  of  the  Revised  Statutes  entitled,  Of  Proceedings 
to  Perpetuate  Testimony.  The  language  of  the  Revised  Stat- 
utes is  not  so  clear  and  unmistakable  as  the  language  of  sec- 
tion 872,  and  yet  no  one  of  the  eminent  judges  who  passed 
upon  article  5,  ever  thought  it  necessary  to  tack  it  to  the 
chancery  rules  relating  to  bills  to  perpetuate  testimony. 
In  Jackson  agt.  Perkins  (2  Wend.,  308),  the  supreme  court 
gave  the  statute  a  liberal  construction.  And  in  The  Matter  of 
Kip  (1  Paige  R.,  601),  the  affidavit  stated  that  certain  actions 
of  ejectment  were  pending,  and  that  the  testimony  of  Isaac 
L.  Kip  was  material  and  necessary  in  the  prosecution  of  the 
suits.  There  was  no  statement  in  the  affidavit  of  any  fact 
which  made  it  necessary  or  proper  for  a  court  of  equity  to 
lend  its  aid,  and,  of  course,  as  a  bill  to  perpetuate  testimony 
the  affidavit  would  have  been  fatally  defective,  but,  yet, 
chancellor  WALWOKTH  seems  to  have  had  no  doubt  that  the 
affidavit  was  sufficient. 

In  his  opinion,  the  chancellor  makes  some  observations, 
which  apply  as  completely  to  section  872  of  the  Code  of  Civil 
Procedure  as  they  applied  to  the  statute  which  the  chancellor 
was  expounding. 

"  By  the  act  under  which  these  proceedings  were  instituted, 
it  was  the  intention  of  the  legislature  to  give  to  the  master, 
or  other  officer,  power  to  take  testimony,  and  to  compel  the 
witnesses  to  give  evidence  in  the  same  cases  and  to  the  same 
extent  that  the  court  would  be  authorized  to  compel  the  witness 
to  testify  on  the  trial  of  the  cause.  It  does  not  authorize  the 
examination  of  a  witness  who  would  not  be  compelled  to  testify 
on  the  trial.  The  witness  is  not  obliged  to  criminate  himself) 
or  answer  any  question  which  he  would  not  be  bound  to 
answer  if  examined  in  open  court.  If  the  testimony  is  calcu- 


264  NEW  YORK  PRACTICE  REPORTS. 

Hynes  agt.  McDermott. 

lated  to  criminate  the  witness,  render  him  infamous,  or  to 
subject  him  to  a  forfeiture  or  penalty,  the  officer  has  no  right 
to  compel  him  to  testify.  So,  if  the  master  is  satisfied  the 
testimony  can  have  no  possible  bearing  upon  the  questions 
which  may  arise  in  the  cause,  he  ought  not  to  compel  the 
witness  to  answer,  especially  when  a  reasonable  objection  is 
urged  by  him.  The  officer  must  necessarily  have  some  dis- 
cretion on  this  subject,  and  he  may  require  the  party,  on  whose 
application  the  examination  is  made,  to  explain  the  nature  of 
the  litigation,  so  far  as  to  enable  him  to  judge  whether  such 
applicant  is  proceeding  in  good  faith  to  perpetuate  testimony, 
or  is,  under  that  pretense,  only  fishing  for  testimony  to  be  used 
against  the  witness,  or  for  other  purposes.  On  this  subject 
the  officer  must  be  permitted  to  judge,  and  he  is  not  bound 
to  commit  the  witness  for  refusing  to  answer,  if  he  thinks 
the  question  ought  not  to  be  answered." 

These  observations  prove  conclusively  that,  in  proceedings 
under  the  statute,  which  the  chancellor  was  construing,  fish- 
ing inquiries  are  to  be  stopped  by  the  officer  before  whom  the 
examination  is  going  on,  there  being  no  authority  for  requiring 
an  affidavit  from  the  applicant,  specifying  in  detail  the  par- 
ticular facts  which  it  is  sought  to  prove  by  the  witness 
(2  Tillinghast  &  /Shearman  Pr.y  376  ;  Yatetf  Pleadings,  p. 
82  ;  see  62;  Graham's  Practice,  589  /  2  Phillips  on  Evi- 
dence, 4:th  Am.  ed.,  edited  by  Isaac  Edwards). 

"When  the  simplicity  of  our  system  of  practice  is  considered, 
there  seems  to  be  no  necessity  for  requiring  in  an  affidavit  the 
fullness  of  averment  that  was  necessary  in  a  bill  of  discovery.  A 
bill  of  discovery  required  a  written  answer.  If  the  defendant 
answered  at  all,  he  was  compelled  to  answer  all  the  facts  stated 
in  the  bill,  except  when  he  was  specially  protected  from 
answering. 

If  he  failed  to  answer,  an  injunction  might  be  obtained 
restraining  him  from  prosecuting  or  from  defending  the 
action  at  law,  or  the  bill  might  be  taken  pro  confesso  against 
him,  and  then  offered,  on  the  trial  at  law,  as  an  admission  on 
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his  part  of  all  its  allegations  (DanieWs  Chancery  Practice), 
or  he  might .  be  arrested  and  imprisoned  until  he  answered 
(Equity  Rule  18,  U.  S.  supreme  court}.  Before  any  of 
these  stringent  proceedings  should  be  taken,  it  was  right  to 
call  upon  the  complainant  to  show  the  utility  and  the  neces- 
sity of  the  discovery  which  he  sought.  The  answer  was  not 
made  nor  were  the  interrogatories  propounded  in  the  imme- 
diate presence  of  the  judge,  and  there  was,  therefore,  no  way 
in  which  the  defendant  could  be  protected  from  a  fishing 
inquiry  save  by  the  judge  seeing  to  it,  in  the  first  instance, 
that  the  object  of  the  complainant  was  legitimate,  and  that  his 
interrogatories  were  so  framed  as  to  call  forth  only  such 
information  as  he  had  a  right  to  demand.  In  New  York, 
however,  the  examination  is  had  under  charge  of  the  judge. 
If  the  judge  performs  his  duty,  a  party  cannot  put  a  fishing 
question  without  being  checked  by  the  bench  (Glenny  agt. 
Stedwell,  64  N.  Y.,  123).  The  party  under  examination  may 
object  to  any  question,  the  same  as  upon  a  trial,  and  the 
objection  may  answer  all  the  purposes  of  a  demurrer  to  a  bill 
of  discovery.  In  short,  in  our  practice,  the  main,  the  interro- 
gative, part  of  a  bill  of  discovery,  and  the  demurrer,  plea  or 
answer  thereto,  are  not  in  writing,  but  are  oral,  and  are 
presented  by  the  parties  in  open  court.  There  is  no  need, 
therefore,  of  precautions  against  improper  and  fishing  exami- 
nations. 

It  is  said  that  the  examination  of  parties  before  trial  tends 
to  promote  abuses.  To  that  I  can  make  no  better  answer  than 
is  found  in  the  opinion  of  the  court  of  appeals,  in  Glenny  agt. 
Stedwell  (64  N.  Y.,  123).  "It  is  not  a  sound  argument 
which  reasons  against  the  existence  of  a  right  from  the  possi- 
bility of  the  abuse  of  it." 

It  will  be  seen  that  the  foregoing  observations  are  not  lim- 
ited to  the  case  under  review. 

But,  even  if  I  am  in  error  in  the  views  I  have  expressed,  I 
think  the  affidavit  of  Mr.  Balestier  sufficient  to  sustain  judge 
VAN  BRUNT'S  order.  The  plaintiff  brought  her  action  of 
VOL.  LV  34 


266  NEW  YORK  PRACTICE  REPORTS. 


Hynes  agt.  McDermott. 


ejectment.  The  defendants  denied  her  right  to  the  land  in 
suit.  The  plaintiff  alleged  that  she  was  the  widow  of  the 
man  from  whom  the  defendants  had  inherited  the  property  in 
controversy.  The  defendants  had  never  heard  that  their 
brother,  whose  heirs  they  were,  had  ever  been  married.  After 
issue  joined,  they  sought  to  examine  the  plaintiff  as  a  party 
before  trial.  If  there  ever  was  a  case  in  which  such  an 
examination  ought  to  have  been  had,  it  seems  to  me  this  is 
the  very  one.  In  what  way  were  they  to  discover  when  and 
where  the  plaintiff,  of  whose  history  they  were  utterly 
ignorant,  and  of  whose  existence  they  had  just  become  aware, 
married  their  brother?  How  could  they  prepare  for  trial? 
What  reason,  except  the  extremely  technical  one  given  by 
judge  DALY  in  setting  aside  judge  VAN  BRUNT'S  order,  was 
there  for  preventing  the  examination  of  the  plaintiff  as  to 
the  issues  raised  by  the  pleadings?  In  lord  HAKDWICKE'S 
time,  just  such  an  examination  could  have  been  had  in 
chancery,  for  in  Metcalfe  agt.  Hervey  (1  Vesey,  Sen.,  248)  the 
great  chancellor  said  :  , 

"  The  question  comes  to  this,  whether  any  person  in  posses- 
sion of  an  estate  as  tenant,  or  otherwise,  may  not  bring  a  bill 
to  discover  the  title  of  a  person  bringing  ejectment  against 
him,  to  have  it  set  out  and  seen  ;  and  he  was  of  opinion  he 
might,  to  enable  him  to  make  a  defense  in  ejectment."  I  am 
aware  that  that  case  has  been  frequently  disapproved,  but  never, 
so  far  as  I  know,  by  the  court  of  appeals. 

Again,  section  872  embraces,  as  I  have  said,  the  equitable 
remedy  of  perpetuating  testimony,  as  well  as  the  equitable 
remedy  of  a  bill  of  discovery  ;  and  a  bill  to  perpetuate  testi- 
mony lay  not  only  to  obtain  proof  in  support  of  the  plaintiff  's 
action,  but  also  to  obtain  proof  of  matters  of  defense  to  repel 
it  (2  Story's  Equity,  1509,  citing  Earl  of  Suffolk  agt.  Green, 
1  Ath,  450). 

I  think  the  defendants  were  entitled,  therefore,  to  obtain 
the  testimony  of  the  plaintiff,  as  a  means  of  repelling  her 
action. 
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I  am  in  favor  of  reversing  the  order  of  judge  DALY,  with 
costs  and  disbursements. 

LARBEMOKE,  J.  —  Having  concurred  in  the  decision  (Phoenix 
agt.  Dupuy,  53  How.,  158),  I  have  sought  to  apply  the  same 
ruling  in  this  case.  But  a  marked  distinction  is  found  in  the- 
phraseology  of  the  statute  authorizing  an  examination  of  a 
party  before  trial. 

The  case  first  mentioned  was  under  sections  389-395  of  the 
old  Code,  the  proceeding  under  which  is  in  the  nature  of  the 
former  remedy  by  bill  of  discovery  (Glenney  agt.  Stedwcll, 
Q±N.  Y.,  174). 

Section  391,  of  the  old  Code,  provided  that  the  examina- 
tion of  a  party,  instead  of  being  had  at  the  trial  might  be 
had  at  any  time  before  the  -trial,  at  the  option  of  the  party. 
Under  this  statute,  the  examination  has,  in  some  instances, 
been  held  to  be  a  statutory  right,  and  beyond  judicial  discre- 
tion. 

But  this  application  is  under  sections  870-873  of  the  Code 
of  Civil  Procedure,  which  appear  to  be  mandatory  in  terms, 
and  to  have  been  adopted  to  meet  and  remove  a  variance  of 
opinion  upon  the  construction  of  the  former  statute. 

Whatever  may  be  the  effect  of  Rule  89,  of  the  supreme 
court,  it  was  not  in  operation  when  this  application  was  made, 
and  the  defendants  stand  upon  the  law  in  force  in  September, 
1877. 

It  is  unnecessary  to  consider  what  limitations  might  be 
imposed  by  the  court  upon  such  an  examination,  but  defend- 
ants' right  to  the  order  for  it,  seems  to  be  authorized  by  law, 
and  a  matter  of  right  upon  the  papers  presented. 

DALY,  C.  J.  (dissenting}.  —  The  main  point  relied  upon  for 
the  reversal  of  this  order  is,  that  it  was  sufficient,  under  the 
new  Code,  simply  to  state,  in  the  affidavit,  that  the  testimony 
of  the  plaintiff  was  material  and  necessary  for  the  defense 
of  the  action,  "  which,  without  any  further  statement,  made 
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it  imperative  upon  the  court  to  grant  the  order,"  is  disposed 
of  by  referring  to  Rule  89,  adopted  »at  the  convention  of 
judges,  last  October,  which  declares  that  the  affidavit  "  shall 
specify  foe  facts  and  circumstances  which  show,  in  conformity 
with  subdivision  4  of  section  872,  that  the  examination  of  the 
person  is  material  and  necessary." 

After  this  general  statement,  it  is  averred  that  the  examina- 
tion is  material  and  necessary  for  many  reasons.  The  reasons 
given  are,  that  the  plaintiff,  Mary  E.  Hynes,  claims  to  be  the 
widow  of  "W.  R.  Hynes  ;  that  the  marriage,  if  any,  was  con- 
summated in  England,  where  Hynes  and  she  resided ;  that 
the  defendants  did  not  know  of  the  existence  of  the  plaintiff's 
or  of  Hynes'  connection  with  them  until  after  his  death ; 
and  that  there  are  many  facts,  occurrences  and  circumstances, 
within  the  knowledge  of  the  plaintiff,  Mary  E.  Hynes,  and 
which,  in  the  nature  of  things,  the  defendants  could  not  have 
any  knowledge  of,  necessary  and  material  for  the  defendants 
to  inquire  into  for  the  purpose  of  properly  preparing  their 
defense  in  the  action,  many  of  them  facts,  which  they  can 
learn  from  no  other  source.  Not  a  single  fact,  however,  is 
stated,  nor  any  indication  of  the  nature  or  materiality  of  the 
evidence  sought  to  be  elicited.  That  this  is  not,  and  never 
was  sufficient  to  compel  such  an  examination,  will  appear  by 
referring  to  Phcenix  agt.  Dupuy  (53  How.,  158),  and  the 
authorities  there  cited. 

The  order  should  be  affirmed. 
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FREDERICK  A.  CONKLING  agt.  THE  SECOR  SEWING  MACHINE 
COMPANY  et  al. 

Mortgage  by  manufacturing  corporation  —  Consent  necessary  —  Pledgor  — 
Pledgee  —  Sale  of  property  "  subject  to  what  may  be  due  upon  a  mort- 
gage "  —  action  in  another  state  —  Injunction  when  refused. 

A  stockholder  of  a  corporation  knowing  of  the  existence  of  a  mortgage 
upon  its  property,  caused  to  be  sold  under  an  execution  issued  by  him 
upon  a  judgment  in  his  favor  against  the  corporation,  all  the  right, 
title  and  interest  of  the  corporation  in  and  to  the  property  covered  by 
the  mortgage,  "  subject  to  whatever  sum  might  be  due  upon  the  prop- 
erty by  virtue  of  the  mortgage,"  and  himself  purchased  on  the  sale  for 
a  trifling  sum. 

Held,  that  the  purchaser  could  not  dispute  the  fact  of  the  mortgage  nor 
its  validity. 

Whether  a  corporation  can  itself  join  in  the  consent  necessary  to  create  a 
valid  mortgage,  under  chapter  481,  Laws  of  1871,  when  the  stock  upon 
which  its  consent  is  based,  has  been  pledged  by  it  to  a  creditor  as 
security  for  a  debt,  quaere  ?  Rights  of  pledger  and  pledgee  considered. 

When  an  action  for  the  foreclosure  of  a  mortgage,  made  by  a  corpora- 
tion, is  pending  in  another  state,  to  which  action  a  judgment  creditor 
of  the  corporation  is  a  party  defendant,  who  has  by  his  answer,  inter- 
posed as  a  defense  the  invalidity  of  the  mortgage,  a  court  of  equity  in 
this  state  will  not,  upon  the  same  grounds,  disclosed  in  such  answer, 
interfere  by  injunction  at  the  creditors'  instance,  to  enjoin  the  holders 
of  the  mortgage  from  prosecuting  their  action  in  another  state,  nor 
will  it  affirmatively  decree  the  mortgage  to  be  void.  The  question 
must  be  litigated  in  the  action  first  brought. 

Equity  disfavors  a  multiplicity  of  suits  for  the  same  substantial  ends, 
and  when  full  relief  can  be  had  in  one  action,  another  for  the  same 
object  should  not  be  allowed.  Reasons  for  the  application  of  such  rules 
in  this  case,  stated  in  the  opinion. 

Special  Term,  April,  1878. 
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THIS  is  an  action  by  a  judgment  creditor  to  set  aside,  as 
void,  a  mortgage  made  by  the  defendant  corporation,  upon 
the  ground  that  the  requisite  consent  of  its  stockholders  to  its 
creation  had  not  been  obtained,  and  also  to  restrain  the  holders 
of  the  mortgage  from  prosecuting  an  action  for  its  foreclosure 
pending  in  the  state  of  Connecticut. 

Davis  &  Whitehead  and  Henry  E.  Davis,  for  plaintiff. 

Paddock  <&  Cannon  and  Franklm  A.  Paddock,  for 
defendants. 

YAN  VOKST,  J.  —  I  do  not  think  it  necessary  to  decide 
•whether  the  mortgage  sought  to  be  canceled  is  invalid. 

An  action  for  its  foreclosure  is  now  pending  in  the  courts 
of  the  state  of  Connecticut,  and  the  plaintiff  herein  is  a 
defendant  in  that  action,  and  has  interposed  an  answer  thereto 
setting  up  the  invalidity  of  the  mortgage  upon  the  grounds 
stated  in  his  complaint  herein.  It  may  be  regarded  as  a 
serious  question  whether  the  corporation  could  join  in  the 
consent  necessary  to  create  a  valid  mortgage,  when  a  portion 
of  the  stock  held  by  it,  and  upon  which  its  assent  is  based, 
has  been  issued,  and  pledged  to,  and  was  held  by  a  creditor  as 
a  security  for  the  payment  of  a  debt. 

It  may  well  be  claimed  that  the  pledgee  is  the  owner  of  the 
stock  for  the  purpose  of  giving  a  valid  assent  to  the  creation 
of  a  mortgage  under  chapter  481,  Laws  of  1871.  Otherwise 
his  security  might  be  wholly  destroyed  by  the  creation  of  a 
mortgage  upon  the  corporation  property.  The  legal  title  to 
240  shares  of  the  stock  upon  which  the  corporate  assent  to 
the  mortgage  was  based  was  in  the  plaintiff.  He  was  the 
owner  of  it,  and  would  so  continue  until  the  debt  was  paid, 
and  the  stock  redeemed.  It  is  true  that  by  section  17,  chapter 
40,  Laws  of  1848,  the  person  who  should  pledge  his  stock 
may  represent  the  same  and  vote  upon  it  as  a  stockholder  at 
all  meetings  of  the  company ;  from  which  it  is  argued  that 
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the  pledger  may  assent  to  a  mortgage,  and  is  the  proper  person 
to  do  so.  The  question  is  not  free  from  doubt,  but  I  do  not 
propose  to  pass  upon  the  validity  of  the  mortgage. 

The  fact,  however,  that  the  existence  of  the  mortgage  was 
known  to  the  plaintiff  as  early  as  March,  1875,  at  a  meeting 
of  stockholders  called  to  consider  the  affairs  of  the  company, 
and  the  increase  of  its  capital  stock,  is  not  without  signifi- 
cance. 

Many  of  the  bonds  secured  by  the  mortgage  had  been  turned 
over  to  creditors ;  upon  others  moneys  were  raised  by  the  cor- 
poration, a  portion  of  which  was  used  to  reduce  the  plaintiff's 
debt  against  the  corporation. 

Pending  the  action  in  the  court  in  Connecticut  for  the  fore- 
closure of  the  mortgage,  the  injunction  which  had  been  issued 
therein  restraining  the  sale  of  the  property,  was  so  far  modi- 
fied as  to  allow  the  mortgaged  property  to  be  sold  under  the 
plaintiff's  execution. 

At  this  time  the  plaintiff  had  not  answered  in  that  action, 
and  it  does  not  appear  that,  up  to  this  time,  he  had  challenged 
the  goodness  of  the  mortgage.  He  had  taken  no  steps  to 
contest  it. 

On  the  4th  day  of  May,  1877,  the  officer  who  held  the  exe- 
cution in  the  plaintiff's  favor,  sold  at  public  auction,  after  due 
notice,  all  the  right,  title  and  interest  of  the  corporation 
defendant,  in  and  to  the  property  covered  by  the  mortgage. 

The  same  was  sold  "  subject  to  whatever  sum  might  be  due 
upon  said  property  by  virtue  of  the  mortgage."  This  must 
be  regarded  as  the  plaintiff's  act.  It  was  a  proceeding  on 
his  judgment.  The  property  was  purchased  by  the  plaintiff 
for  the  sum  of  seven  dollars  and  fifty  cents,  on  a  sale  under 
an  execution  in  his  favor.  I  think  if  it  was  intended,  at  the 
time  the  property  was  sold,  to  dispute  the  validity  of  the 
mortgage,  the  plaintiff,  who  was  present  at  the  sale  with  his 
counsel,  should  then  have  announced  such  intention.  If  the 
mortgage  itself  was  questioned,  it  should  have  been  so  stated. 
The  statement  that  the  sale  was  made  subject  to  what  might 
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be  due,  raises  an  implication  that  there  was  or  might  be  some 
thing  due. 

Mr.  Beers,  the  counsel  for  the  plaintiff,  present  at  the  sale, 
says  "  it  was  not  sold  subject  to  the  face  of  the  mortgage, 
which  would  be  for  the  sum  of  $100,000 ;  that  it  was  sold 
and  was,  at  the  time  of  the  sale  stated,  subject  to  whatever 
sum  might  be  due  on  the  mortgage  ;  the  amount  at  the  time 
was  unknown."  In  this  there  is  no  suggestion  that  the  mort- 
gage was  claimed  to  be  invalid. 

o    O 

Had  the  validity  of  the  mortgage  itself  been  questioned ; 
had  it  been  stated,  as  I  think  it  should  have  been,  that  it  was 
claimed  to  be  invalid,  and  would  be  wholly  resisted,  the 
property  would  presumably  have  brought  a  larger  price. 

According  to  the  inventory,  a  large  amount  of  machinery 
and  other  personal  property  was  sold  for  a  trifle,  subject  only, 
as  aforesaid.  The  fact  that  the  property  brought  no  greater 
price,  leads  to  the  conclusion  that  it  must  have  been  believed 
at  the  sale  that  some  considerable  sum  was  due  and  collectible 
on  the  mortgage. 

The  officer  who  made  the  sale,  executed  and  delivered  to 
the  plaintiff,  on  his  purchase,  a  bill  of  sale,  in  which  it  is 
expressed  that  the  sale  was  made  "  subject  to  whatever  sum 
may  be  due  upon  a  mortgage  of  the  said  property  to  trustees 
for  the  benefit  of  the  bondholders." 

There  are  cases  which  hold  that  under  such  a  qualified  pur- 
chase, the  vendee  cannot  dispute  the  fact  of  the  mortgage  or 
its  validity.  Hardin  agt.  Hyde  (40  N.  Y,  435)  expresses 
that  view  (freeman  agt.  Auld,  44  N.  Y,  50).  There  are 
other  decisions  in  the  same  direction,  but  I  do  not  consider  it 
important  to  press  this  point  further. 

Carpenter  agt.  /Simmons  (1  Robt.,  360)  is  supposed  to  hold 
a  contrary  doctrine,  but  I  do  not  think  it  does.  MOKELL,  J., 
says  (p.  375)  "  He  did  not  purchase  subject  to  the  mortgage." 
The  bill  of  sale  in  this  case,  I  think,  indicates  that  the  plain- 
tiff so  purchased.  Without  deciding  that  the  plaintiff  is 
absolutely  estopped,  in  every  event,  and  in  all  courts,  from 
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questioning  the  validity  of  the  mortgage,  I  do  not  think  that 
this  action  discloses  proper  grounds  for  equitable  relief  in  this 
court. 

In  the  action  pending  in  a  sister  state  for  the  foreclosure  of 
the  mortgage,  the  injunction  in  which  was  modified  to  allow 
the  sale  under  the  plaintiff's  judgment,  the  question  raised 
by  his  answer,  interposed  to  that  action,  may  properly  be  liti- 
gated by  the  plaintiff.  It  is,  however,  for  that  court  to  decide 
what  may  be  there  litigated.  I  do  not  think  that  the  prose- 
cution of  that  suit  can  be  interfered  with  by  the  judgment  of 
this  court ;  nor  do  I  think  that  the  defendant  should  be  any 
longer  restrained  by  injunction  from  prosecuting  their  suit  in 
Connecticut. 

I  do  not  see  how  we  can  well  or  properly  interfere  with 
that  litigation  of  which  the  Connecticut  court  has  acquired 
jurisdiction.  And  an  adjudication  in  Connecticut  adverse  to 
the  legality  of  the  mortgage,  all  the  parties  in  interest  being 
before  the  court,  would  be  final  and  conclusive,  and  a  judg- 
ment there  against  the  validity  of  the  mortgage  would  be  an 
answer  to  any  suit  or  proceeding  commenced  there  or  else- 
where to  enforce  the  mortgage.  Until  an  adjudication  be  had 
in  that  suit,  the  property  cannot  be  removed  or  interfered 
with  in  opposition  to  the  plaintiff's  rights.  The  injunction 
in  the  foreclosure  suit  and  the  plaintiff's  purchase,  under  his 
execution,  are  security  against  that. 

I  cannot  see,  therefore,  that  this  action  is  at  all  necessary  for 
the  plaintiff's  thorough  protection.  Equity  disfavors  a  multi- 
plicity of  suits  for  the  same  substantial  ends.  'If  full  relief  can 
be  had  in  one  suit  no  other  should  be  allowed  (  Vanderbilt  agt. 
Vanderbilt,  54  How.  Pr.  £.,  250). 

•While  the  pendency  of  the  action  in  the  courts  of  Connec- 
ticut may  not  in  itself  be  a  complete  defense  to  a  suit  here,  yet 
it  affords  a  reason  why  a  court  of  equity  should  not  interfere- 
by  injunction,  if  complete  redress  may  be  had  in  the  suit  first, 

instituted. 

i 

Nor,  for  the  reasons  above  indicated,  is  the  plaintiff  entitled 
VOL.  LV  35 
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to  an  affirmative  judgment  canceling  the  mortgage  as  void. 
The  plaintiff's  claim  for  such  a  judgment  is  founded  upon 
his  purchase  made  under  his  own  execution.  He  purchased 
subject  to  what  might  be  found  due  upon  the  mortgage. 

The  trustees  and  mortgagees,  through  their  counsel,  were 
present  when  the  property  was  exposed  for  sale,  and  sold 
under  such  conditions  and  qualifications. 

They  had  good  reason  to  suppose,  under  such  condition  and 
qualification,  that  subsequent  inquiry  and  scrutiny  with  respect 
to  the  mortgage  would  be,  not  as  to  its  validity,  but  as  to  the 
amount  due  thereon,  which,  as  Mr.  Beers  states,  was  not  then 
known. 

The  plaintiff's  counsel  urges  that  he  is  entitled  to  be  rein- 
stated as  to  his  lien  on  the  corporate  property,  which  he  held 
under  his  attachment,  which  was,  by  arrangement,  given  up 
before  the  mortgage  was  made.  I  do  not  see  how,  in  this 
suit,  he  can  be  so  reinstated.  But  his  position  as  a  purchaser 
of  the  property  for  the  price  named  gives  him  advantages 
greater  than  those  he  had  before. 

He  is  now  the  absolute  owner  of  the  property,  subject  to 
what  may  be  due  on  the  mortgage,  for  the  price  of  seven  dol- 
lars and  fifty  cents.  He  has  his  claim  unsatisfied  against  the 
corporation  —  and  should  we  here  grant  a  judgment  cancel- 
ing the  mortgage  wholly,  he  would  have  the  property  and  his 
claim  in  addition.  This  is  much  more  than  being  restored  to 
his  lien  under  the  attachment. 

I  am  satisfied  that  the  Connecticut  action,  in  which  the 
plaintiff  intervened  to  procure  an  order  to  allow  the  sale  under 
his  execution,  is  the  one  in  which  the  plaintiff  should  urge 
his  objections  to  the  validity  of  the  mortgage,  and  that 
court,  I  am  persuaded,  will  not  be  slow  to  give  a  just  and 
equitable  judgment  in  the  premises. 

I  cannot  think  the  plaintiff  is  entitled  to  the  relief  asked, 
and  conclude  that  his  complaint  must  be  dismissed,  with 
costs. 
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WILLIAM  H.  TAYLOB  and  WILLIAM  A.  DUNPHY,  trustees,  &c., 
agt.  THE  ATLANTIC  AND  GKEAT  WESTERN  RAILWAY  COM- 
PANY and  others.* 

Judgment  of  court  of  another  state,  when  not  conclusive  upon  court*  of  this 
state,  or  parties  —  Railroad  mortgage  bonds — power  of  court  to  change  the 
terms  of. 

A  judgment  of  a  court  of  another  state  is  only  conclusive  upon  parties 
where  it  is  a  definitive  judgment  upon  the  same  cause  of  action  upon 
the  merits.  An  interlocutory  order  upon  a  special  application  pending 
the  suit  is  not  conclusive  upon  a  similar  application  in  an  action  in  this 
state. 

The  N.  G.  and  W.  R.  Co.  was  incorporated  under  the  laws  of  the  states 
of  Pennsylvania,  Ohio  and  New  York.  A  mortgage  upon  the  Ohio 
division  was  executed  to  M. ,  as  trustee,  and  another  and  subsequent 
mortgage  upon  all  the  property  in  the  three  states  was  executed  to 
T.  and  D.,  as  trustees,  who  brought  suit  in  each  of  the  three  states  to 
foreclose  the  same.  An  agreement  was  entered  into  between  M.  and  a 
majority  of  the  bondholders  under  the  Ohio  mortgage  and  T.  and  D. 
extending  the  time  of  payment  of  the  Ohio  mortgage  for  three  years, 
and  changing  the  interest  during  such  extended  term  from  currency  to 
gold.  This  agreement  was  not  to  take  effect  until  confirmed  b*y  the 
courts  in  each  of  the  three  states.  It  has  been  confirmed  by  the  court 
in  Ohio,  and  is  now  presented  to  this  court  and  a  confirmatory  order 
asked  for  upon  the  basis  of  the  Ohio  order,  which  application  is  opposed 
by  some  of  the  second  mortgage  bondholders. 

Held,  that  the  agreement  itself  contemplates  a  distinct  and  independent 
approval  by  the  courts  of  each  one  of  the  states  in  which  actions  are 
pending  for  the  foreclosure  of  the  mortgage  and  the  sale  of  the  com- 
pany's property.  A  distinct  and  separate  approval  was  what  was  in 
terms  required,  according  to  the  conclusions  reached  as  to  the  pro- 
priety of  the  agreement  by  the  courts  respectively  of  these  different 
states;  and  that  rendered  an  examination  of  the  facts,  upon  which  the 

*  This  and  the  two  following  cases  are  to  be  read  together. 
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application  has  been  made,  necessary  for  the  purpose  of  determining 
whether  such  approval  ought  to  be  given. 

Every  bondholder  is  equally  entitled  by  the  agreement  made  with  him, 
and  with  the  trustees  for  his  benefit,  to  be  protected  in  all  the  advan- 
tages legally  secured  by  it.  And  for  that  reason  the  courts  cannot  dis- 
regard the  principle  protecting  him,  because  the  amount  due  to  him, 
and  the  extent  to  which  he  may  be  entitled  to  participate  in  the  advan- 
tages of  the  security,  may  be,  comparatively  speaking,  not  very  signifi- 
cant. It  is  enough  that  a  material  right  may  be  prejudiced,  and  the 
party  deprived  of  the  full  advantage  of  his  contract  and  security  to 
require  that  the  court  shall  not  interpose  to  his  manifest  injury. 

The  bondholders  secured  by  the  second  mortgage,  by  virtue  of  that  instru- 
ment, have  become,  both  legally  and  equitably,  entitled  to  have  the 
proceeds  of  the  property  applied  upon  their  debt  after  paying  off  the 
first  incumbrances.  This  court  has  no  power  to  sanction  any  change  in 
the  effect  of  the  terms  of  that  instrument. 

It  would  be  grossly  unjust  to  the  second  mortgage  bondholders  to  change 
the  payments  of  interest  in  the  first  mortgage  bonds  from  currency  to 
gold,  and  the  court  has  no  authority  which  would  permit  it  to  take 
that  difference  for  a  period  of  three  years  from  the  holders  of  the 
second  mortgage  bonds  and  give  it  to  the  more  fortunate  owners  of  the 
first,  against  the  objections  of  those  resisting  the  proceeding. 

Where  the  validity  of  the  contract  was  also  made  dependent  upon  the 
approval  of  the  trustees  under  the  first  mortgage,  and  one  of  them  had 
since  resigned,  and  the  other  had  simply  placed  himself  under  the 
advice  and  direction  of  the  court  : 

Held,  that  this  was  not  what  was  provided  for  by  the  terms  of  the  agree- 
ment. •  The  judgment  of  the  trustee  upon  the  subject  was  required, 
for  his  approval  could  not  be  given  or  withheld  without  the  exercise  of 
judgment.  Nor  can  the  court  dispense  with  the  observance  of  that 
requirement,  because  one  of  the  persons  named  afterwards  resigned 
his  office. 

Erie  Special  Term,  August,  1877. 

THE  Atlantic  and  Great  Western  Railway  Company  was 
incorporated  under  the  laws  of  the  states  of  Pennsylvania, 
Ohio  and  New  York.  A  mortgage  upon  the  Ohio  division 
was  executed  to  one  Meyer,  as  trustee,  and  another  and  sub- 
sequent mortgage  upon  all  the  property  in  the  three  states 
was  executed  to  Taylor  and  Dunphy,  as  trustees,  who  brought 
suit  in  each  of  the  three  states  to  foreclose  the  same. 
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An  agreement  was  entered  into  between  Meyer  and  a 
majority  of  the  bondholders  under  the  Ohio  mortgage,  and 
Taylor  and  Dunphy  extending  the  time  of  payment  of  the 
Ohio  mortgage  for  three  years  and  changing  the  interest 
during  such  extended  term  from  currency  to  gold.  This 
agreement  expressly  provided  that  it  was  not  to  take  effect 
until  it  was  confirmed  by  the  courts  in  each  of  the  three  states. 
The  parties  in  interest  presented  it  for  confirmation  to  the 
court  in  Ohio,  and  it  was  there  confirmed.  It  was  presented 
to  the  court  in  New  York,  and  a  confirmatory  order  was 
asked  upon  the  basis  of  the  Ohio  order.  The  application  was 
opposed  by  some  of  the  second  mortgage  bondholders. 

W.  W.  MacFarland,  for  plaintiffs. 

Blatchford,  Seward,  Griswold  &  Da  Costa,  for  defendant 
The  Banque  Franco-Egyptienne. 

Charles  If.  Tweed,  for  defendant  Bischoffsheim. 

DANIELS,  J.  —  The  application  in  this  case  is  for  the  con- 
firmation of  an  agreement  made  with  the  holders  of  certain 
first  mortgage  bonds  for  the  extension  of  the  period  for  their 
payment  for  the  term  of  three  years  from  the  1st  day  of  Octo- 
ber, 1876.  To  induce  the  persons  holding  the  bonds  to  agree 
to  the  extension  it  has  been  proposed  to  pay  the  interest 
accruing  upon  them  at  the  rate  of  seven  per  cent  in  quarterly 
gold  payments  instead  of  seven  per  cent  in  currency  accord- 
ing to  their  terms.  This  has  been  objected  to  by  a  small 
per  centage  of  the  holders  of  these  bonds,  but  as  they  very 
obviously  could  not  be  injured  by  the  increase  of  their  interest 
by  changing  the  payments  from  currency  into  the  more 
expensive  and  valuable  medium  of  gold  their  objection  can- 
not be  sustained  because  of  any  apprehended  injury  probably 
resulting  to  them  by  reason  of  the  change.  Still  if  they  have 
a  legal  right  to  succeed  upon  the  objection  it  should,  of 
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course,  be  permitted  to  prevail.  But  without  deciding  that 
point  now,  it  may  be  as  well  to  consider  others  appearing  to 
be  insurmountable  in  their  character. 

The  application  for  the  confirmation  and  approval  of  the 
agreement  has  been  made  by  the  plaintiffs,  as  trustees  of  the 
second  mortgage  bondholders,  for  the  reason  that  it  has  been 
considered  by  them  as  specially  advantageous  to  their  interests 
on  account  of  the  present  depreciated  condition  of  the  mort- 
gaged property ;  and  if  all  the  bondholders  secured  by  the 
second  mortgage  assented  to  the  arrangement  a  very  serious 
obstacle  in  the  way  of  its  success  would  be  out  of  the  case. 
But  they  do  not,  and  among  those  opposing  it  is  the  defend- 
ant, the  Banque  Franco-Egyptienne,  as  the  holder  of  such 
bonds  to  the  amount  of  $1,800,000.  It  is  also  opposed  by 
others  holding  small  amounts  of  the  bonds.  Notwithstanding 
this  resistance  the  court  of  common  pleas  of  Summit  county, 
in  the  state  of  Ohio,  has  confirmed  the  agreement ;  and  the 
present  application  has,  in  great  part,  been  placed  upon  the 
basis  of  that  action ;  not,  however,  because  it  should  be 
adopted  as  conclusive  upon  the  courts  of  this  state,  for,  as  a 
mere  interlocutory  order,  it  could  not  be  attended  with  any 
such  effect  (Brinkley  agt.  Brinkley,  50  N.  Y.,  185) ;  but  more 
particularly  because,  as  a  matter  of  comity,  the  same  order 
should  be  made  in  the  courts  of  this  state  as  the  court  in  the 
state  of  Ohio  had  deemed  to  be  proper  by  way  of  disposing 
of  a  similar  application  ;  and  there  would  be  a  decided  inclina- 
tion to  yield  assent  to  this  position  if  that  could  consistently 
be  allowed  under  the  views  taken  of  the  merits  of  the  appli- 
cation. But  that  cannot  be  done,  because  the  agreement  itself 
contemplates  a  distinct  and  independent  approval  by  the  courts 
of  each  one  of  the  states  in  which  actions  are  pending  for  the 
foreclosure  of  the  mortgage  and  the  sale  of  the  company's 
property.  What  it  was  agreed  should  be  done  in  this  respect 
to  render  the  agreement  operative  was,  that  it  should  first 
receive  the  approval  of  the  court  in  Ohio,  and  also  of  the 
courts  in  the  states  of  Pennsylvania  and  New  York  ;  and  that 
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was  an  entirely  different  thing  from  the  approval  of  one  court 
followed  formally  by  the  determination  of  the  others.  A 
distinct  and  separate  approval  was,  what  was  in  terms  required, 
according  to  the  conclusion  reached,  as  to  the  propriety  of  the 
agreement  by  the  courts  respectively  of  these  different  states. 
And  that  rendered  an  examination  of  the  facts,  upon  which 
the  application  has  been  made,  necessary  for  the  purpose  of 
determining  whether  such  approval  ought  to  be  given. 

As  it  has  already  been  intimated  the  evidence  furnished  on 
the  hearing  of  the  application  clearly  supports  the  conclusion 
that  the  incumbrances  upon  the  property  of  the  company  very 
much  exceeds  its  value.  A  large  loss  must  be,  in  any  event, 
sustained  by  the  holders  of  the  bonds  secured  by  the  second 
mortgage  ;  and  by  virtue  of  that  instrument  they  have 
become  both  legally  and  equitably  entitled  to  have  the  pro- 
ceeds of  the  property  applied  upon  their  debt  after  paying 
off  the  first  incumbrances.  That  is  the  plain  effect  of  the 
instrument  made  for  the  security  of  their  demands,  and  this 
court  has  no  power  to  sanction  any  change  in  the  effect  of  its 
terms.  By  changing  the  payments  of  interest  from  currency 
to  gold  such  a  change  would  clearly  be  made.  It  would 
increase  the  amount  of  the  first  incumbrance  by  the  increased 
value  of  gold  over  currency,  and  correspondingly  diminish 
the  security  of  the  holders  of  the  second  mortgage  bonds. 
That  would  be  no  trifling  sum  of  money,  for  the  amount  of 
the  bonds  secured  by  the  first  mortgage  and  now  outstanding 
against  the  company  is  the  sum  of  $2,416,300.  The  court  has 
no  authority  which  would  permit  it  to  take  that  difference,  for 
a  period  of  three  years,  from  the  holders  of  the  second  mort- 
gage bonds  and  give  it  to  the  more  fortunate  owners  of  the 
first,  against  the  objections  of  those  resisting  the  proceeding. 
The  same  principle  which  would  sanction  a  small  increase  of 
the  prior  incumbrance  would  sustain  one  which  might  prove 
entirely  destructive  to  those  designed  to  be  protected  by  the 
succeeding  incumbrance  ;  and  if  the  court  had  the  power  over 
the  agreement  of  the  parties  to  change  it  in  any  material 
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respect  it  could  entirely  destroy  its  value.  The  point  involved 
is  one  of  principle  solely,  for  if  the  power  exists  it  can  be 
limited  in  its  application  only  by  the  subject  to  be  affected  by 
it.  Every  bondholder  is  equally  entitled,  by  the  agreement 
made  with  him  and  with  the  trustees  for  his  benefit,  to  be 
protected  in  all  the  advantages  legally  secured  by  it,  and  for 
that  reason  the  courts  cannot  disregard  the  principle  protect- 
ing him,  because  the  amount  due  to  him  and  the  extent  to 
which  he  may  be  entitled  to  participate  in  the  advantages  of 
the  security  may  be,  comparatively  speaking,  not  very  signifi- 
cant. It  is  enough  that  a  material  right  may  be  prejudiced 
and  the  party  deprived  of  the  full  advantage  of  his  contract 
and  security,  to  require  that  the  court  shall  not  interpose 
to  his  manifest  injury ;  and  such  a  right  has  been  clearly 
shown  in  this  case. 

The  validity  of  the  contract  was  also  made  dependent  upon 
the  approval  of  the  trustees  under  the  first  mortgage.  One 
of  them  has  since  resigned,  and  the  other  has  simply  placed 
himself  under  the  advice  and  direction  of  the  court.  This 
was  not  what  was  provided  for  by  the  terms  of  the  agreement. 
His  judgment  upon  the  subject  was  required,  for  his  approval 
could  not  be  given  or  withheld  without  the  exercise  of  judg- 
ment. By  his  first  answer  he  evaded  the  performance  of  this 
duty,  and  in  terms  submitted  the  entire  matter  to  the  con- 
sideration of  the  court,  and  asked  its  advice  and  direction ; 
and  the  second,  though  more  elaborate,  was  not  designed  to 
be  more  extended  in  that  respect,  for  in  that  he  stated  that 
he  had  "  abstained  from  executing  the  said  contract  and  from 
promoting  or  forwarding  it,  and  has  limited  himself  to  sub- 
mitting the  entire  question  to  the  court  for  direction,  and  is 
prepared  to  act  as  the  court  may  instruct  him."  lie  further 
added  his  opinion,  "  that  if  the  ultimate  security  of  the  bonds 
represented  by  him  as  trustee  will  be  in  no  way  impaired, 
weakened  or  prejudiced  by  the  forbearance  contemplated  by 
the  said  contract,  he  deems  the  arrangement  embodied  therein 
to  be  generally  beneficial  to  the  interest  of  his  cestuis  que 
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trust,  and  to  be  as  advantageous  an  adjustment  of  existing 
complications  as  can  reasonably  be  hoped  for."  This  was 
not  added  for  the  purpose  of  supplying  the  approval  men- 
tioned in  the  agreement,  but  simply  by  way  of  showing  that 
he  had  discovered  no  reason  why  it  should  not  be  given.  And 
whether  that  was  advisable  or  not  was  left  entirely  to  the 
direction  of  the  court.  Upon  this  subject  the  court  was 
entitled  to  have  his  action  for  its  guidance,  and  was  not 
required  to  determine  what  was  proper  in  the  premises,  both 
for  itself  and  the  trustee.  The  agreement,  in  terms,  also 
required  the  approval  of  both  the  trustees  in  the  preceding 
mortgage ;  and  this  court  cannot  dispense  with  the  observance 
of  that  requirement  because  one  of  the  persons  named  after- 
wards resigned  his  office.  The  judgment  of  the  two  indi- 
viduals was  stipulated  for,  and  that  of  Schuchardt  has  never 
in  any  form  been  obtained.  Then  it  has  been  shown  that  the 
remaining  trustee  was  enjoined  by  the  order  of  this  court 
from  approving  of  the  agreement.  And  while  the  court  in 
Ohio  was  not  restrained  in  its  action  by  that  proceeding,  this 
court  certainly  cannot  with  the  least  propriety  sanction  a 
violation  of  its  own  prohibition.  Both  proceedings  are  of  an 
equitable  description ;  and  while  courts  of  law  have  refused 
to  be  bound  by  the  injunctions  of  the  courts  of  equity,  the 
tribunal  itself  which  has  issued  the  process  has  never  know- 
ingly allowed  its  restraints  to  be  disregarded. 

It  appears  that  the  property  of  the  corporation  has  for  a 
series  of  years  been  in  the  hands  of  a  receiver,  who  has  con- 
tinued to  operate  it  under  the  direction  of  the  courts.  During 
that  time  his  expenses  have  exceeded  his  receipts  by  nearly 
the  sum  of  $600,000.  And  it  has  been  shown  that  the  earn- 
ings at  this  time  do  not  exceed  the  expenses  of  operating  the 
road.  For  that  reason,  it  is  manifest  that  the  gold  interest 
could  not  be  paid  out  of  the  earnings  of  the  property,  even 
if  the  court  should  add  its  approval  to  the  agreement.  Since 
it  was  to  have  gone  into  effect,  nearly  one  year's  interest  has 
matured,  and  no  fund  whatever  has  accrued,  or  been  created, 
VOL  LV  36 
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out  of  wliicli  payment  could  be  made.  To  sanction  an  exten- 
sion of  the  credit  upon  the  terms  offered  would*  be  of  no 
advantage  to  any  one,  because  the  funds  required  to  perform 
the  contract  cannot  be  expected  to  be  obtained. 

No  sound  reason  seems  to  exist  for  the  approval  of  this 
agreement  by  the  court.  The  only  plausible  one  is  that  sus- 
tained by  the  action  of  the  court  in  Ohio,  and  that  should 
not  be  followed,  because  of  the  objections  already  mentioned  ; 
and,  besides  that,  the  order  there  made  is  still  the  subject  of 
contest  by  way  of  an  appeal.  While  that  is  undetermined, 
it  cannot  be  followed  as  an  adjudication  controlling  the  rights 
and  interests  of  the  parties.  For  that,  as  well  as  the  other 
reasons  assigned,  the  approval  of  the  contract  by  this  court 
ought  to  be  withheld,  and  the  motion  made  on  behalf  of  the 
plaintiffs  denied. 

Pending  these  proceedings  Kohn  Reinach,  as  owner  of 
certain  of  the  bonds  issued  under  the  Ohio  mortgage,  com- 
menced a  suit  in  New  York,  on  behalf  of  himself  and  of  all 
the  other  minority  bondholders  who  dissented  from  the 
agreement,  against  Meyer,  as  trustee,  and  one  Smithers,  as 
attorney  for  the  assenting  bondholders,  to  restrain  them  from 
carrying  the  extension  agreement  into  effect,  and  from  pre- 
senting the  same  for  confirmation  to  the  Ohio  court.  An 
injunction  was  granted  by  Mr.  justice  BKADY.  The  defend- 
ants moved  to  dissolve  (See  Heinach  agt.  Meyer  and  others, 
post  283). 
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SUPKEME  COUKT. 

KOHN   REINACH  agt.  Louis  H.  MEYEK  and  others. 

Injunction  restraining  trustee  of  mortgage  bondholders  from  carrying  into 
effect  an  agreement  whereby  the  terms  of  mortgage  as  to  time  and  rate  of 
interest  were  changed  —  when  should  be  continued  pendente  lite. 

Where  an  injunction  was  granted  restraining  a  trustee  of  certain  mort- 
gage bondholders  from  carrying  into  effect  an  agreement  whereby  the 
terms  of  the  mortgage  as  to  time  of  payment  and  rate  of  interest  were 
changed,  and  since  the  motion  to  dissolve  the  injunction  was  made  an 
application  has  been  made  to  another  justice  for  the  confirmation  of 
the  agreement,  and  such  application  has  been  refused  by  him,  the 
injunction  should  be  continued. 

The  objection  that  the  application  was  made,  in  an  action  in  which  the 
first  mortgage  bondholders  were  not  made  parties,  is  of  no  force.  If  it 
would  not  be  equitable  to  the  second  mortgage  bondholders  to  confirm 
the  agreement  the  court  ought  not  to  confirm  it  in  any  proceeding. 
The  fact  is  before  the  court  that  there  are  second  mortgage  bond- 
holders, and  also  that  in  an  application  made,  in  an  action  in  which 
they  were  parties,  the  court  has  refused  to  confirm  the  agreement.  If 
the  agreement  is  not  just  and  fair  to  all  parties  it  ought  not  to  be 
confirmed. 

The  injunction  should  be  continued  when  it  is  clear,  from  the  papers, 
that  if  the  trustee  of  one  class  of  bondholders  be  permitted  to  carry  out 
the  agreement  injustice  will  be  done  to  another  class  of  bondholders. 

Where  it  is  a  very  grave  question  whether  the  agreement  is  valid  or  not 
the  injunction  should  be  continued  pendente  lite. 

.Special  Term,  December,  1877. 

Sterling  &  Walden,  for  Smithers. 

T.  F.  II.  Meyer  and  B.  Roelker,  for  Meyer. 

Blatchfordy  Seward,  Griswold  &  Da  Costa,  for  plaintiffs. 
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LAWRENCE,  J. —  I  am  of  opinion  that  the  injunction  granted 
by  Mr.  justice  BKADY  should  be  continued  pendente  lite,  for 
these  reasons : 

First.  Since  this  motion  was  first  brought  before  me,  an 
application  has  been  made  to  another  justice  for  the  confirma- 
tion of  the  agreement  for  the  extension  of  the  period  for  the 
payment  of  the  first  mortgage  bonds,  and  such  application 
has  been  refused  by  him  after  a  full  and  elaborate  examina- 
tion of  the  subject. 

The  criticism  made  upon  the  recent  argument,  that  the 
application  just  referred  to  was  made  in  an  action  in  which 
the  first  mortgage  bondholders  were  not  made  parties,  does 
not  strike  me  as  having  any  force.  If  it  would  not  be  equi- 
table to  the  second  mortgage  bondholders  to  confirm  the 
agreement,  the  court  ought  not  to  confirm  it  in  any  proceed- 
ing. The  fact  is  before  the  court  that  there  are  second  mort- 
gage bondholders,  and  the  fact  is  also  before  the  court  that  in 
an  application  made  in  an  action  in  which  they  were  parties 
the  court  has  refused  to  confirm  the  agreement  dated  Sep- 
tember 30,  1876. 

If  the  agreement  is  not  just  and  fair  to  all  parties,  it  ought 
not  to  be  confirmed. 

The  expressions  contained  .in  the  opinion  of  Mr.  justice 
DANIELS,  relative  to  the  first  mortgage  bondholders,  I  do  not 
regard  as  indications  that  he  was  of  the  opinion  that,  in  an 
application  made  solely  by  or  in  the  interest  of  the  first  mort- 
gage bondholders,  the  agreement  should  be  confirmed. 

The  learned  justice  says,  in  substance,  that  it  would  be 
grossly  unjust  to  the  second  mortgage  bondholders  to  change 
the  payments  of  interest  on  the  first  mortgage  bonds  from 
currency  to  gold,  and  that  the  court  has  no  authority  which 
would  permit  it  "  to  take  that  difference  for  a  period  of  three 
years  from  the  holders  of  the  second  mortgage  bonds  and 
give  it  to  the  more  fortunate  owners  of  the  first,  against  the 
objections  of  those  resisting  the  proceeding." 

The  maxim  that  he  who  seeks  equity  must  do  equity  seems 
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to  me  to  apply  with  peculiar  force  to  this  case.  It  is  clear, 
from  the  papers  before  me,  that  if  the  trustee  be  permitted 
to  carry  out  the  agreement,  injustice  will  be  done  to  another 
class  of  bondholders.  This  alone  would  be  a  good  ground 
for  the  continuance  of  the  injunction. 

Second.  I  am  of  the  opinion  that  the  injunction  should  be 
continued  for  the  reason  that  it  is  a  very  grave  question 
whether  the  agreement  of  September  30,  1876,  is  valid. 

On  a  preliminary  motion  of  this  character,  when  the  facts 
are  presented  solely  on  the  proceedings  and  affidavits,  it  is 
not  possible  to  reach  as  satisfactory  conclusions  as  upon  a  trial, 
but  the  weight  of  the  evidence  seems  to  be  in  favor  of  the 
position  that  the  agreement  made  at  Amsterdam,  September 
28,  1869,  does  not  remain  in  force ;  but  if  it  does  remain  in 
force,  I  am  unable  to  see  under  which  of  its  provisions  the 
power  is  given  to  make  an  absolute  extension  of  the  time  for 
the  payment  of  the  bonds. 

Third.  If  the  injunction  should  be  dissolved  and  the  trus- 
tees permitted  to  carry  out  the  agreement  of  September 
30,  1876,  great  and  irreparable  injury  may  be  done  to  the 
plaintiff. 

Fourth.  The  decision  of  the  Ohio  court  is  not  controlling, 
and,  with  the  views  which  I  entertain  of  this  case,  I  cannot 
follow  it.  The  question  is  discussed  by  Mr.  justice  DANIELS 
so  thoroughly,  in  the  opinion  just  referred  to,  that  I  deem  it 
unnecessary  to  do  more  than  to  say  that  I  fully  concur  in  the 
reasons  which  he  gives  for  not  following  the  decision  of  the 
Ohio  court. 

Fifth.  As  there  may  be  a  doubt  whether  the  interest  of 
Hodgekin  and  of  the  plaintiff  can  be  said  to  be  a  common 
interest,  I  see  no  reason  for  making  him  a  party  to  this  case. 

Mption  to  dissolve  the  injunction  denied,  with  ten  dollars 
costs. 
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SUPREME  COURT. 

In  the  Matter  of  the  Petitions  and  Applications  of  THE 
UNITED  STATES  ROLLING  STOCK  COMPANY. 

Jurisdiction  —  Mortgage  foreclosure  on  railroad  running  through  Ohio,  Penn- 
sylvania and  New  York  —  Suits  commenced  in  each  state  —  Principal  suit 
in  Ohio  —  Power  of  New  York  state  courts  to  grant  relief. 

The  A.  and  G.  W.  R.  Co.  was  incorporated  under  the  laws  of  the  states 
of  Pennsylvania,  Ohio  and  New  York.  A  mortgage  upon  the  Ohio 
division  was  executed  to  one  M. ,  as  trustee,  and  another  and  subsequent 
mortgage  upon  all  the  property  in  the  three  states  was  executed  to 
T.  and  D. ,  as  trustees,  who  brought  suit  in  each  of  the  three  states  to 
foreclose  the  same.  The  same  receiver  was  appointed  in  each  state.  An 
application  was  made  in  the  New  York  suit  by  the  plaintiff,  as  creditor, 
for  relief  as  against  the  receiver.  Such  application  was  opposed  upon 
the  ground,  among  others,  that  the  principal  suit  was  in  Ohio ;  that  the 
suits  in  New  York  and  Pennsylvania  were  auxiliary  only  thereto,  and 
that  the  relief  against  the  receiver  could  properly  be  obtained  only  in 
the  Ohio  suit: 

Held,  that  the  objection  was  untenable.  The  proceedings  in  each  of  the 
states  were  independent,  so  far  as  they  related  to  the  property  within 
its  limits,  and  the  relief  asked  for  might  be  obtained  in  the  New  York 
suit  without  intrenching  upon  or  conflicting  with  the  orders  or  deci- 
sions found  to  be  within  the  province  of  the  court  of  the  state  of  Ohio. 
• 

Erie  Special  Term,  January,  1878. 

IN  the  foreclosure  suits  brought  by  Taylor  and  Dunphy 
(See  Taylor  et  al.  agt.  The  Atlantic  and  Great  Western  Rail- 
way Co.  and  others,  ante  275)  the  same  receiver  was  appointed 
in  each  state.  An  application  was  made  in  the  New  York 
suit  by  the  United  States  Rolling  Stock  Company,  as  a  cred- 
itor, for  relief  as  against  the  receiver.  Such  application  was 
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opposed  upon  the  ground,  among  others,  that  the  principal 
suit  was  in  Ohio  ;  that  the  suits  in  New  York  and  Pennsyl- 
vania were  auxiliary  only  thereto,  and  that  relief  against  the 
receiver  could  properly  be  obtained  only  in  the  Ohio  suit. 

Blatchford,  Seward,  Griswold  &  Da  Costa,  for  petitioner. 

E.  C.  Sprague,  R.  P.  Ranney  and  John  G.  Milburn, 
opposed. 

DANIELS,  J.  —  The  applications  made  in  this  proceeding 
are  three  in  number.  The  first  is  for  the  payment  of 
$280,899.79,  due  upon  certificates  of  the  receiver  of  the 
Atlantic  and  Great  Western  Railway  Company  for  the  use  of 
rolling  stock  leased  to  him  by  the  United  States  Rolling 
Stock  Company,  and  used  upon  the  railway.  The  second  is 
for  the  payment  of  one-quarter  of  one  per  cent  a  mile  for 
the  use  of  cars,  other  than  passenger  and  baggage  cars,  used 
in  the  transaction  of  the  business  of  the  railway  while  run- 
ning upon  the  Erie  railway,  and  in  the  aggregate  amounting 
to  the  sum  of  $12,012.93.  And  the  third  is  for  an  injunc- 
tion restraining  the  receiver  from  paying  interest  on  the 
bonds  secured  by  a  mortgage  on  that  part  of  the  railway 
situated  in  the  state  of  Ohio. 

Upon  the  threshold  of  the  presentation  of  these  applica- 
tions, the  objection  was  taken  that  they  should  be  remitted 
unconsidered  and  undecided  to  the  action  of  the  courts  of 
the  state  of  Ohio.  That  was  predicated  upon  the  circum- 
stance that  the  railway  whose  earnings  were  to  be  aifected  was 
chiefly  situated  in  that  state,  and  for  that  reason  the  proceed- 
ings which  had  been  taken  for  its  foreclosure  and  sale  had 
been  mainly  carried  on  there ;  and  it  may  possibly  be  that 
the  jurisdiction  of  that  court  might  have  been  so  compre- 
hensively involved  as  to  have  been  properly  attended  with 
that  result  (Mutter  agt.  Dows,  94  U.  S.  Sup.  Ct.  Repts.,  444). 
In  the  case  referred  to  one  suit  alone  was  prosecuted  for  the 
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sale  of  the  entire  line  of  road  included  in  the  mortgage,  but 
in  the  proceedings  taken  for  the  foreclosure  of  the  mortgage 
upon  this  line  of  railway  that  was  not  the  fact.  "While  the 
railway  was  principally  situated  in  the  state  of  Ohio,  it  at  the 
same  time  also  passed  through  the  state  of  Pennsylvania,  and 
so  much  of  the  state  of  New  York  as  intervened  between 
the  line  of  the  state  and  the  village  of  Salamanca.  The 
mortgage  which  it  was  designed  to  foreclose  was  an  incum- 
brance  on  this  entire  property.  And  in  taking  the  pro- 
ceedings to  secure  that  end,  it  appears  to  have  been 
assumed  that  it  could  only  be  properly  and  legally  done 
by  means  of  three  different  actions  simultaneously  car- 
ried on  in  the  courts  of  each  of  the  three  states.  The 
papers  in  the  actions  prosecuted  in  the  courts  of  Penn- 
sylvania and  New  York  do  not  exhibit  it  to  have  been 
the  design  that  these  actions  should  be  merely  auxiliary, 
or  subsidiary,  to  that  maintained  in  the  courts  of  the 
state  of  Ohio.  The  suit  pending  in  this  state,  on  the 
contrary,  appears  to  have  been  instituted  in  the  usual  and 
ordinary  form  for  the  foreclosure  of  a  mortgage  given  upon 
property  situated  within  its  limits.  The  complaint  is  in 
the  form  properly  adapted  to  that  object,  and  the  substantial 
relief  applied  for  is  the  sale  of  the  mortgaged  property  under 
and  in  conformity  to  the  judgment  of  this  court.  What  has 
been  invoked  by  it  has  been  simply  the  enforcement  of  the 
laws  of  this  state,  so  far  as  they  may  be  found  applicable  to 
its  subject-matter;  and  that  is,  certainly,  a  duty  which  no 
authority  would  warrant  the  remission  of  to  the  courts  of  a 
sister  state.  If  the  action  had  been  one  for  the  enforcement 
of  the  laws  of  the  state  of  Ohio  concerning  rights  to  real 
property  situated  there,  a  different  disposition  of  the  point 
might  become  necessary.  Comity  would  then  probably  require 
that  the  laws  of  that  state  should  be  executed  by  means  of  its 
own  tribunals.  But  the  action  pending  in  this  court  embodies 
neither  of  .those  elements.  It  has  been  brought  to  affect 
property  situated  within  this  state,  through  the  application  of 
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legal  proceedings  provided  by  its  own  laws,  and  requiring  the 
aid  of  one  of  its  own  tribunals.  And  the  fact  that  similar 
orders  have  been  made  in  the  course  of  its  prosecution  to  those 
entered  in  the  court  of  the  state  of  Ohio  does  not  conflict  with, 
but  rather  tends  to  confirm  this  position.  They  may  have  been, 
in  terms,  entered  more  broadly  than  the  final  object  in  view 
could  have  required.  But  that  did  not  change  their  nature, 
which  evidently  was  the  assimilation  of  the  proceedings  pari 
passu  in  all  three  of  the  courts.  They  were  entered  by  con- 
sent, and  strict  accuracy  of  verbiage  was  not  required  to  com- 
plete the  purposes  of  the  parties.  All  that  has  been  done 
confirms  but  one  view,  and  that  is  that  the  proceedings  in 
each  of  the  states  were  independent,  so  far  as  they  related  to 
the  property  within  its  limits,  but  at  the  same  time  they  were 
required  to  be  uniform,  because  of  the  uniformity  of  the 
interests  to  which  they  related.  The  objection  made  to  the  con- 
sideration of  these  applications  must,  therefore,  be  overruled. 
But  in  making  that  determination,  it  may  be  proper  to  dis- 
claim the  existence  of  any  intention  to  entrench  upon  or  conflict 
with  the  orders  or  decisions  found  to  be  within  the  province  of 
the  court  of  the  state  of  Ohio.  The  first  or  Ohio  mortgage,  as 
it  has  been  designated,  is  wholly  upon  so  much  of  the  railway 
company's  property  as  is  situated  within  the  bounds  of  that 
state.  And  the  same  observation  is  equally  as  accurate  con- 
cerning so  much  of  the  mortgage  under  foreclosure  as 
includes  that  property.  To  that  extent  the  jurisdiction  of 
that  court,  as  the  actions  have  been  commenced  and  presented, 
must  be  held  to  be  exclusive.  But  with  the  greatest  respect 
for  its  proceedings,  ability  and  authority,  that  can  in  no  proper 
sense  be  held  to  be  sufficient  to  preclude  the  consideration  of 
the  merits  of  these  several  applications. 

They  proceed  essentially  upon  contracts  made  between  the 
Rolling  Stock  Company,  a  corporation  existing  under  the  laws 
of  this  state,  and  the  receiver,  who  has  received  his  appoint- 
ment under  the  several  orders  of  the  courts  of  the  three 
states.  The  making  and  existence  of  these  contracts  have 
VOL.  LV  37 
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been  conceded  in  the  case ;  and  while  their  terms  are,  to  a 
certain  extent,  presented  for  construction,  they  themselves 
have  not  been  made  the  subject  of  any  denial.  The  point  of 
time  to  which  the  first  agreement  related  has  become  involved 
in  dispute,  but  the  adjustment  of  that  dispute  is  not  required 
for  the  disposition  of  the  controversy  between  the  parties. 
The  contract  itself  was  made  dependent  for  its  validity  upon 
the  concurring  sanction  of  the  courts  of  Ohio,  Pennsylvania 
and  New  York,  and  that  it  in  the  same  terms  received.  It 
may  have  been  unreasonable  and  exorbitant  in  the  compensa- 
tion provided  for  the  use  of  the  cars ;  but  there  is  nothing 
whatever  in  these  proceedings  showing  that  to  have  been  the 
case,  and  if  there  had  been,  that  could  not  prevent  its  observ- 
ance as  long  as  the  receiver  took  no  measures  to  secure  its 
revocation,  or  that  of  the  orders  by  which  it  was  in  plain 
terms  sanctioned  and  approved.  He  required  the  cars  leased 
for  the  transaction  of  the  business  of  the  railway  committed 
to  his  custody,  and  the  terms  submitted  to  seem  to  have  been 
the  most  favorable  under  which  they  could  at  the  time  be 
procured ;  and,  after  obtaining  and  using  them  in  that  manner, 
it  is  entirely  too  late  to  advance  the  objection  that  the  agree- 
ment made  was  more  liberal  than  it  should  have  been  in  the 
way  of  its  provisions  for  remuneration.  The  presumption 
upon  this  subject  is  in  favor  of  the  justice  of  the  claim  made, 
as  the  facts  are  now  presented,  and  that  will  so  far  sustain  the 
legality  of  the  demand  here  made  for  payment.  The  amount 
shown  to  have  accrued,  and  which  has  not  been  paid  under 
the  contract,  is  the  sum  of  $280, 8  Y9. 79.  But  that  fact,  of 
itself,  does  not  entitle  the  Rolling  Stock  Company  to  a  present 
direction  for  its  payment.  That  was  not  the  nature  of  the 
obligation  which  the  contract  placed  upon  the  receiver.  But 
what  he  agreed  to  do  was,  that  he  would  "  account  to  and  pay 
the  Rolling  Stock  Company  for  the  use  or  rent  of  the  rolling 
stock  used  by  him,  from  the  ,date  of  his  appointment  to  the 
date  of  this  agreement,  in  the  same  manner  and  upon  the 
same  rate  and  terms  as  herein  stipulated  in  respect  to  the  stock 
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above  specified,  such  payment  to  be  made  by  delivery  of  the 
receiver's  certificates,"  &c.  And  the  manner  of  such  stipu- 
lated payment  was,  that  he  should  make  and  deliver  his 
official  monthly  certificates  to  the  Rolling  Stock  Company  for 
the  rental  of  its  cars  used  by  him,  bearing  interest  at  the  rate 
of  seven  per  cent  per  annum,  and  "  payable  by  him,  from 
time  to  time,  as  rapidly  as  he  may  be  able  to  do  so,  from  the 
funds  coming  to  his  hands  as  such  receiver,  by  applying  all  the 
net  income  derived  from  the  operation  of  the  road,  after  pay- 
ing current  expenses  of  the  receivership  and  operating  the 
road,  and  the  rental  of  leased  lines  and  the  interest  on  the  old 
Ohio  first  mortgages,  to  the  redemption  of  the  certificates 
issued  by  the  receiver  in  the  order  of  their  issue ;  it  being 
understood  and  agreed  that  these  certificates  are,  by  their 
terms  and  in  pursuance  of  orders  to  be  made  by  the  courts 
which  appointed  said  receiver,  so  expressly  authorized  to  con- 
stitute a  lien  upon  the  income  of  the  railroad,  &c.,  embraced 
in  such  receivership,  and  likewise  a  lien  prior  to  the  mortgage 
bonds  secured  by  the  second  mortgage."  The  obligation  of 
the  receiver  for  the  payment  of  the  certificates  to  be  issued 
by  him  was  to  the  same  effect,  but  more  tersely  expressed  in 
the  order  of  this  court  declaring  its  approval  of  the  contract. 
He  was  then  "  directed  to  appropriate  the  funds  coming  into 
his  hands  as  receiver,  to  the  payment  of  said  certificates  on  a 
par  with  his  other  operating  expenses,  preferring  thereto,  in 
the  order  of  payment,  only  claims  for  labor  or  services,  rentals 
of  leased  lines  by  this  court  ordered  to  be  paid  and  the  interest 
on  the  mortgage  represented  by  Louis  H.  Meyer  and  Frederick 
Schuchardt,  trustees ; "  and  the  certificates  not  so  paid  were 
declared  to  be  indebtedness  of  the  receiver,  and  as  such 
chargeable  on  the  mortgage  property  and  its  proceeds. 

The  obligation  to  pay  the  certificates  which  was  thus 
imposed  upon  the  receiver  was  qualified,  not  absolute.  It 
was  simply  to  pay,  as  far  as  he  should  be  able  with  the  pro- 
ceeds remaining  in  his  hands,  from  the  earnings  of  the  road 
after  the  payment  of  claims  for  labor  or  service,  rentals  of 
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the  leased  lines  ordered  to  be  paid,  and  interest  on  the  first  or 
Ohio  mortgage  bonds,  and  that  the  answer  of  himself  and 
the  affidavits  made  by  William  H.  Taylor,  one  of  the  trustees 
under  the  second  mortgage,  show  him  to  have  performed. 
By  the  petition,  a  different  statement  of  the  case  was  at  first 
made.  It  was  there  asserted  that  he  had  devoted  the  earnings 
of  the  railway  to  other  demands  than  those  mentioned  in  the 
agreement  and  order ;  but  that  has  been  completely  refuted 
by  these  affidavits.  The  verification  of  the  petition  by  the 
president  of  the  Rolling  Stock  Company  depended  for  its 
effect  wholly  on  the  accuracy  of  information  derived  by  him 
from  some  undisclosed  source.  He  may  very  well,  and  very 
honestly,  have  been  mistaken ;  and  he  probably  was  so,  for 
the  receiver  and  the  trustees  have  based  their  statements  upon 
facts  that  were  within  their  knowledge,  and  they  must,  for 
that  reason,  be  entitled  to  complete  reliance  in  what  they  have 
so  positively  affirmed.  As  this  part  of  the  case  now  stands, 
the  receiver  has  performed  the  terms  of  his  agreement,  and 
he  can  be  required  to  do  no  more  by  any  order  which  this 
court  would  be  justified  in  making.  It  was  suggested  on  the 
argument  that  reference  for  a  further  investigation  into  the 
truth  of  these  statements  should  be  made  if  the  preponder- 
ance of  proof  was  found  to  be  opposed  to  the  application ; 
and  that  would  ordinarily  be  directed  if  the  conflict  between 
the  affidavits  was  of  an  irreconcilable  character ;  but  that  is 
plainly  not  now  the  case.  One  of  the  affiants  has  stated  the 
facts  as  he  was  informed  they  existed.  Those  opposed  to 
him  have  simply  shown  the  information  on  which  he  acted 
to  have  been  unreliable,  because  the  fact  itself  had  no  exist- 
ence. The  case  is  not  one  for  a  reference,  but  for  a  denial 
of  the  application,  for  the  reason  that  it  has  been  shown  to 
be  without  support. 

The  contract  under  which  the  second  claim  arises  was  a 
modified  continuance  of  the  preceding  agreement,  after  the 
last  day  of  December,  18T6.  It  was  made  by  correspondence, 
in  which  the  receiver  was  offered  the  use  of  all  other  than 
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passenger  and  baggage  cars  for  the  mileage  earned  by  them, 
at  the  rate  of  one  cent  per  mile ;  and  that  has  been  allowed 
to  the  Rolling  Stock  Company  by  the  receiver,  so  far  as  the 
cars  were  used  upon  the  railway  committed  to  his  custody. 
But  it  appeared  that  these  cars  had  also  been  used  upon  the 
Erie  railway,  and  for  that  use  the  receiver  was  allowed  by 
that  company  only  three-fourths  of  one  cent  per  mile,  and 
for  that  reason  he  restricted  his  credits  to  the  Rolling  Stock 
Company  to  the  same  sum.  This  portion  of  the  controversy 
is  still  more  peculiarly  than  the  other  within  the  province  of 
this  court,  for  it  not  only  arose  under  a  contract  deriving  its 
validity  from  the  order  of  this  court,  but  besides  that  it 
related  to  what  has  transpired  in  this  state.  At  least  that 
may  be  reasonably  presumed  from  the  circumstance  that  the 
cars  were  used  by  the  Erie  Railway  Company.  The  contract 
which  was  made  contemplated  but  one  use  of  the  cars,  and 
that  was  in  the  business  of  the  receiver ;  and  for  that,  where- 
ever  it  might  be  had,  he  was  to  pay  one  uniform  measure  of 
compensation  —  the  sum  of  one  cent  a  mile  for  each  car. 
The  terms  made  use  of  to  express  the  understanding  of  the 
parties  were  plain,  and  seem  to  leave  no  room  for  construction. 
If  the  receiver  permitted  the  cars  to  be  used  by  the  Erie 
Railway  Company,  he  could  only  do  so  under  the  terms  he 
had  agreed  to  pay  for  their  use.  No  discrimination  whatever 
was  made,  because  he  might  not  realize  that  amount  himself, 
and  none  can  properly  be  made  by  the  court.  As  to  the 
$12,012.93  claimed  on  this  account,  the  application  of  the 
Rolling  Stock  Company  must  be  allowed  to  prevail ;  and  the 
order  to  be  made  should  direct  payment  of  this  sum  from 
the  moneys  properly  applicable  to  it  in  the  receiver's  hands. 

The  motion  for  the  injunction  depends  upon  the  effect 
which  should  be  given  to  the  provision  allowing  interest  to 
be  paid  upon  the  first  mortgage*  debt  contained  in  the  con- 
tract first  considered.  It  appears  that  the  trustee  under  the 
mortgage  was  about  to  apply  for  an  order  to  sell  the  property 
included  in  that  mortgage  ;  that  was  the  part  of  the  railway 
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which  was  located  in  Ohio.  To  prevent  such  a  sale,  wrhich 
would  have  been  injurious  to  the  interests  of  all  other  parties, 
the  trustees  agreed  with  the  receiver,  with  the  sanction  of  the 
court  in  Ohio,  to  pay  an  installment  of  one  and  three -fourths 
per  cent,  by  way  of  interest,  on  the  bonds  secured  by  this 
mortgage,  every  three  months.  And  for  that  the  sale  was  to 
be  correspondingly  postponed.  In  brief,  it  was  an  agreement 
to  pay  seven  per  cent  interest  in  four  quarterly  installments, 
and  that  was  the  rates  of  interest  reserved  by  the  mortgage. 
By  the  terms  of  the  contract  which  was  made  with  the  Roll- 
ing Stock  Company,  the  interest  on  this  mortgage  debt  was 
placed  upon  the  same  footing  as  the  receiver's  current  expenses 
and  those  of  operating  the  road,  and  for  that  reason  entitled 
to  be  preferred  in  the  way  of  payment  to  the  certificate 
issued  for  the  line  of  the  rolling  stock.  The  interest  provided 
for  was  not  that  accruing  for  any  particular  period  of  time, 
but  including  all  the  interest  arising  upon  that  debt.  It  was 
a  superior  lien  upon  the  property  over  which  the  receivership 
extended,  for  the  nonpayment  of  which  it  might  at  any  time 
be  sold.  And  that  must  have  been  the  reason  why  it  was  so 
specially  excepted  in  the  agreement.  The  same  intent  which 
would  include  and  provide  against  a  part  of  the  accruing 
interest  would  equally  include  it  all ;  and  the  contract  should 
be  construed  and  enforced  in  that  spirit. 

But  while  that  should  be  the  construction,  the  circumstance 
so  often  mentioned  must  not  be  overlooked,  that  this  Ohio 
first  mortgage  was  only  made  an  incumbrance  upon  so  much 
of  the  railway  as  was  within  that  state.  It  was  a  charge  upon 
no  other  property.  For  that  reason,  both  its  principal  and 
interest  must  be  confined  to  that,  as  the  source  from  which  its 
payment  should  be  obtained.  But  the  papers  showed  that 
nearly  all  the  earnings  of  the  railway  were  obtained  from  that 
portion  of  it ;  and  under  the  agreement  with  the  Rolling  Stock 
Company,  they  may,  so  far,  certainly,  be  properly  used  in  the 
payment  of  this  interest ;  but  whatever  earnings  may  be  derived 
from  the  portion  of  the  road  situated  in  this  state,  cannot  law- 
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fully  be  used  in  the  satisfaction  of  that  claim.  It  in  no  way 
became  a  lien  upon  such  earnings,  and  they  consequently  can- 
not be  appropriated  to  its  satisfaction.  Neither  the  agreement 
made  with  the  trustee  of  the  Ohio  first  mortgage,  nor  the 
order  approving  it,  requires  any  thing  of  that  kind  from  the 
receiver.  He  has  been  merely  allowed  to  pay  that  interest 
from  the  moneys  in  his  hands  as  receiver,  and  it  must  have 
been  intended  by  the  court  that  he  should  only  use  in  that 
way  such  moneys  as  could  be  legally  applied  to  the  payment 
of  the  debt  provided  for  by  the  order  and  the  agreement.  All 
that  had  been  legally  hypothecated  by  that  mortgage,  was  so 
much  of  the  railway  as  was  in  the  state  of  Ohio,  and  the  pay- 
ments on  account  of  it  must  be  made  with  the  moneys  secured 
from  that  source.  This  is  all  that  the  court,  by  its  order, 
could  have  contemplated  or  intended  to  allow.  It  is  the  plain 
effect  of  the  order  itself,  and  a  broader  construction  of  it 
would  be  unreasonable.  And  while  the  receiver  should  not 
be  controlled  by  a  technical  injunction,  he  should  still  be 
ordered  not  to  pay  the  earnings  of  so  much  of  the  railway  as  is 
in  this  state,  upon  the  Ohio  mortgage  debt,  either  by  way  of 
interest  or  principal.  This  direction  will  dispose  of  the 
remaining  of  these  applications,  and  it  is  believed  that  neither 
conflict  of  jurisdiction,  nor  any  improper  discrimination 
against  the  receiver,  will  be  found  to  arise  in  any  form  from 
the  points  which  have  been  considered  and  decided,  and  at 
the  same  time  all  the  relief  has  been  awarded  to  the  applicant 
which  the  evidence  before  the  court  will  justify  it  in  giving. 
The  result  is  that  the  first  application  will  be  denied,  while 
the  second  and  third  must  be  allowed  to  succeed  to  the  extent 
already  indicated. 
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SUPKEME  COURT. 
In  the  Matter  of  JAMES  A.  DEEKING. 

In  the  Matter  of  NANCY  PARKER. 

Assessment  sales  —  Vacation  for  error. 

Sales  made  by  the  clerk  of  arrears  in  the  city  of  New  York  for  unpaid 
assessments  for  opening  public  parks,  streets  and  avenues  may  be 
vacated  for  irregularity  under  chapter  358,  Laws  of  1858,  as  amended 
by  chapter  383,  Laws  1870,  and  chapter  312,  Laws  1874. 

The  opening  of  a  public  park,  street  or  avenue  under  the  act  of  1813 
(chap.  86),  is  a  "local  improvement." 

An  assessment  for  a  local  improvement  in  said  city  is  not  due  or  a  Hen 
until  the  title  thereof  is  entered  in  a  record  of  titles  of  assessment  lists 
confirmed  in  the  office  of  the  clerk  of  arrears  and  street  commissioner. 
It  is  erroneous,  therefore,  to  charge  interest  thereon  from  the  date  of 
confirmation. 

Special  Term,  June,  1878. 

IN  each  of  the  above-entitled  matters  a  petition  was  pre- 
sented to  the  court  at  special  term  praying  that  certain  sales 
for  unpaid  assessments  be  vacated  and  canceled. .  In  the  Mat- 
ter of  Deering  the  premises  were  situated  on  Broadway  and 
Manhattan  street  and  were  sold  December,  1874,  for  the  term 
of  1,000  years,  for  the  nonpayment  of  an  assessment  for  open- 
ing Avenue  St.  Nicholas  and  widening  Manhattan  street, 
confirmed  May  24, 1869,  and  an  assessment  for  opening  Morn- 
ingside  park,  confirmed  June  10,  1870.  In  the  Matter  of 
Nancy  Parker  the  premises  were  situated  at  One  Hundred 
and  Thirty-second  street  and  Twelfth  avenue  and  were  sold 
December,  1874,  for  the  non-payment  of  an  assessment  for 
opening  Avenue  St.  Nicholas  and  widening  Manhattan  street. 

Yarious  errors  were  alleged  in  the  petition,  among  which 
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that  the  notice  of  sale  did  not  conform  to  the  statute  of  1871 ; 
that  the  notice  of  sale  was  not  published  in  the  designated 
public  newspapers  ;  that  no  description  of  the  premises  was 
given  by  the  clerk  of  •  arrears,  and  that  at  the  time  of  sale 
interest  was  charged  from  the  date  of  confirmation  of  each 
assessment.  Upon  the  presentation  of  the  petition  an  order 
was  made  to  take  proofs.  Upon  the  proofs  taken  the  motion 
to  vacate  the  sales  was  made. 

James  A..  Deering,  for  petitioners,  cited  chapter  358,  Laws 
1858;  chapter  383,  Laws  1870,  section  27;  chapter  312, 
Laws  1874 ;  Astor  agt.  The  Mayor  (62  N.  Y.,  580) ;  Dolan 
agt.  The  Mayor  (id.,  475);  In  re  Arnold  (60  id.,  26); 
chapter  381,  Laws  1871 ;  De  Peyster  agt.  Murphy  (39  Super. 
Ct.,  255) ;  In  re  Louisiana  St.  John  (MS.  1877) ;  Blackwell 
on  Tax  Titles  (sec.  161,  et  seq.) ;  Farnim  agt.  Rufnim  (4 
Bush,  260) ;  Lafertees,  Lessee,  agt.  Byers  (5  Ham,  458) ; 
Ronkerdorff  agt.  Taylor  (4  Peters,  349  ;  S.  C.,  8  Wheat.,  681). 

William  C.  Whitney,  counsel  to  the  corporation,  and  J.  A. 
Beall,  for  the  corporation,  cited  chapter  579,  Laws  1853 ; 
chapter  86,  Laws  1813 ;  chapter  302,  Laws  1859  ;  chapter  293, 
Laws  1861 ;  chapter  381,  Laws  1871 ;  chapter  358,  Laws  1858 ; 
In  re  Arnold  (60  N.  Y.,  26) ;  Dolan  agt.  The  Mayor  (62  id., 
472) ;  section  7,  chapter  580,  Laws  1872 ;  chapter  40,  Laws 
1867,  section  5 ;  2  Ohio  Statutes,  278 ;  33  Mississippi,  452. 

LAWRENCE,  J.  — In  the  Matter  of  Arnold  (60  N.  Y.  Rep., 
p.  26)  the  court  of  appeals  decided  that  the  act  of  1858 
(Laws  of  1858),  authorizing  proceedings  to  vacate  assessments 
for  local  improvements  in  the  city  of  New  York,  has  no 
application  to  assessments  made  under  the  Revised  Laws  of 
1813  (sec.  178,  chap.  84,  It.  L.  of  1813,  as  amended  by  chap. 
483,  Laws  of  1862)  to  pay  for  lands  taken  for  the  opening 
and  widening  of  streets.  Judge  GROVER,  in  delivering  the 
opinion  of  the  court  in  that  case,  says :  "  It  is  clear  that  the 
act  of  1858  only  intended  to  give  the  benefit  of  a  judicial 
VOL.  LV  38 
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investigation  as  to  fraud  or  legal  irregularity  of  assessments 
made  for  local  improvements  in  cases  where  no  such  investi- 
gation had  already  been  had,  or  might  have  been  had  in  the 
amplest  manner  had  the  parties  desired."  The  same  doctrine 
was  reiterated  by  the  court  of  appeals  in  the  case  of  Dolan 
agt.  The  Mayor,  t&c.  (62  N.  Y.,  p.  475),  and  the  court,  in 
alluding  to  the  case  of  Arnold,  states  that  "  that  decision  was 
placed  upon  the  ground  that  proceedings  for  such  assessments 
are  conducted  before  the  court,  and  its  confirmation  of  the 
report  of  the  commissioners  is  a  judgment  pronounced  on  a 
full  hearing  of  the  parties,  and  conclusive  in  its  character  as 
to  all  questions  litigated,  or  which  might  have  l>een  litigated 
in  the  proceeding"  The  petitioner  in  this  case  does  not, 
however,  ask  to  have  the  assessments  referred  to  in  her  peti- 
tion vacated. 

Such  assessments  were  imposed  for  benefit  derived  by  the 
petitioner's  property  from  the  opening  of  St.  Nicholas  avenue 
and  Morningside  park.  The  proceeding  is  taken  to  vacate 
the  sale  of  the  petitioner's  property,  which  was  made  for  the 
nonpayment  of  such  assessment ;  and  it  is  alleged  that  such 
sale  was  irregular  for  the  reason  that  the  interest  on  the 
amount  of  each  assessment  was  computed  from  the  date  of 
the  confirmation  of  the  report  of  the  commissioners,  and  not 
from  the  date  of  the  entry  of  such  confirmation  in  the 
"title  of  assessment  lists  confirmed"  in  the  bureau  of  the 
clerk  of  arrears.  If  the  assessment  in  question  were  for 
ordinary  paving,  or  for  regulating  or  grading,  or  for  the  con- 
struction of  sewers,  this  error  would  be  fatal  to  the  regularity 
of  the  sale  (Laws  of  1871,  chap.  381,  p.  141,  sec.  1 ;  Matter 
of  Louisiana  iSt.  John,  opinion  of  BEADY,  J.). 

The  question  in  this  case  then  is,  whether  while  the  act  of 
1858,  as  amended  by  subsequent  acts,  cannot  be  invoked  for 
the  purpose  of  vacating  an  assessment  imposed  for  the  open- 
ing of  a  street,  or  avenue  or  park,  it  can  be  resorted  to  for  the 
purpose  of  vacating  a  sale  made  to  satisfy  such  assessment 
where  there  has  been  an  irregularity  in  the  sale  ?  It  will  be 
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observed  that  the  court  of  appeals,  in  the  cases  to  which  I 
have  referred,  held  that  the  act  of  1858  did  not  apply  to 
assessments  for  street  openings,  for  the  reason  that  the  con- 
firmation of  the  report  of  the  commissioners, is  a  "judgment 
pronounced  on  a  full  hearing  of  the  parties  and  conclusive  in 
its  character,"  &c.  No  such  feature  attaches  to  the  proceed- 
ings taken  by  the  corporation  of  the  city  to  sell  the  lands 
assessed  for  the  nonpayment  of  the  assessment.  The  same 
procedure  is  followed  in  reference  to  such  sales  as  obtains  in 
the  case  of  sales  of  land  for  the  nonpayment  of  taxes  and  for 
all  ordinary  local  improvements.  If  the  reason  given  in  the 
above  cases  is  the  sole  reason  why  the  act  of  1858  is  not  appli- 
cable to  assessments  for  the  opening  of  streets,  that  reason 
fails  in  regard  to  sales  for  the  nonpayment  of  such  assess- 
ments ;  and  such  sales  may  be  vacated  under  the  act  of  1858, 
as  amended,  if  the  language  of  the  statute  is  broad  and  com- 
prehensive enough  in  its  terms  to  include  such  sales.  I 
confess  that  until  the  decision  of  the  court  of  appeals,  in  the 
case  of  John  Jacob  Astor  agt.  The  Mayor,  <&c:,  of  New  York 
(62  N.  Y.,pp.  588,  591),  I  was  of  the  opinion  that  the  term 
"local  improvements,"  as  employed  in  the  act  of  1858  and  in 
the  amendatory  acts  of  1870  (Laws  1870,  p.  903)  and  1874 
(Laws  of  1874,  p.  366),  only  embraced  assessments  for  regu- 
lating, grading,  paving,  curbing,  guttering  and  sewering 
streets,  &c.  The  court,  however,  held  that  there  was  no  such 
distinction  between  the  two  classes  of  improvements  as  author- 
ized the  conclusion  that  both  were  not  embraced  in  the  terms 
of  the  seventh  section  of  the  act  of  1872  (chap.  580). 

That  act  was  an  act  relating  to  "  certain  local  improve- 
ments "  in  the  city  of  New  York,  and  the  reasoning  of  the 
learned  judge  who  delivered  the  opinion  in  that  case  showing 
that  the  term  "  local  improvement "  embraced  street  openings 
as  well  as  all  other  improvements  is  equally  conclusive,  in  my 
opinion  in  this  case,  to  show  that  the  term  in  the  act  of  1858, 
and  the  acts  amending  the  same,  was  not  limited  to  improve- 
ments other  than  for  street  openings,  save  and  except  where 
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the  proceeding  is  taken  to  vacate  the  assessment  (Astor  agt. 
The  Mayor,  62  N.  Y.,pp.  589,  591;  Matter  of  Arnold,  60 
id.,  26 ;  Dolan  agt.  The  Mayor,  <&c.,  id.,  472). 

It  seems  to  me  then,  that  as  the  reasoning  on  which  the 
court  decided  that  the  provisions  of  the  act  of  1858  do  not 
embrace  proceedings  to  vacate  assessments  for  street  openings 
does  not  apply  to  sales  to  satisfy  such  assessments,  that  act  and 
the  acts  amendatory  thereto  may  properly  be  resorted  to,  to 
vacate  such  sales,  if  irregular. 

The  act  as  amended  in  1870,  provides  that  "  no  assessment " 
shall  be  vacated  pursuant  "  to  the  act  hereby  amended  by  reason 
of  fraud  or  irregularity  in  the  proceedings,  by  sale  of  the 
assessed  premises  ;  but  upon  proof  of  such  fraud  or  irregularity 
such  sale  shall  be  set  aside  and  the  respective  rights  and  liabili- 
ties of  the  assessed  persons,  and  of  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  shall  become  and  be 
the  same  as  if  such  sale  had  not  been  made." 

This  language  is  not,  on  its  face,  limited  to  sales  to  satisfy 
any  particular  kind  of  assessment.  It  is  general  and  applied 
to  sales  for  all  assessments,  and  as  the  act  is  remedial  and 
intended  for  the  benefit  of  those  whose  property  is  sought  to 
be  subjected  to  a  special  burthen  for  an  improvement  which, 
in  its  most  essential  feature,  is  of  a  public  character,  the  opera- 
tion of  the  act  should  not  be  restricted  by  a  forced  or  narrow 
construction.  The  objection  of  the  counsel  to  the  corporation 
that  the  act  of  1858  and  the  acts  amendatory  thereof,  are  not 
applicable  to  cases  of  sales  for  the  nonpayment  of  assessments 
for  opening  of  streets,  does  not  appear  to  be  well  taken. 
Having  reached  the  conclusion  that  sales  for  the  nonpayment 
of  assessments,  imposed  for  street  openings,  can  be  vacated 
under  the  acts  of  1858,  1870  and  1874,  for  irregularity,  and 
that  such  sales  stand  on  the  same  footing  as  sales  for  all  other 
assessments,  it  necessarily  results  that  this  application  must  be 
granted  for  the  reason  stated  by  Mr.  justice  BRADY,  in  the 
case  of  Louisiana  St.  John  (supra). 

Motion  to  vacate  sale  granted. 
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AUGUSTA  STINDE  and  others  agt.  JOSEPH  RIDGWAY  and  others. 

Action  for  construction  of  a  will  —  Heir  at  law  cannot  maintain  same  — 
Survivorship  of  persons  lost  in  a  shipwreck  —  Burden  of  proof — devise  in 
trust. 

The  heir  at  law  of  those  in  whose  favor  devises  and  bequests  are  made  in 
a  will,  cannot  maintain  an  action  in  equity  for  its  construction;  nor  can 
those  who  claim  in  opposition  to  the  dispositions  of  the  will.  Their 
remedy  is  legal,  not  equitable. 

Vesting  of  the  legal  title,  in  case  of  a  devise  in  trust,  considered  (Newell 
agt.  Ridgway,  12  Hun,  604,  applied). 

Where  the  testatrix  and  her  two  grandchildren  were  lost  in  a  shipwreck, 
and  it  appearing  that  a  wave  bore  the  testatrix  from  the  saloon  in  which 
the  children  were  with  her,  and  she  was  not  seen  afterwards  alive,  the 
grandchildren  being  seen  alive  a  few  minutes  afterwards,  when  the 
saloon,  with  its  inmates,  was  carried  away :  Held,  that  while  from  such 
facts  it  cannot  be  said  to  be  absolutely  certain  that  the  testatrix  died 
first,  yet  under  the  case  of  Pell  agt.  Ball  (1  Chews  Eq.  [8.  <7.],  99),  the 
evidence  might  justify  such  conclusion. 

The  burden  of  proving  a  survivorship  rests  upon  the  party  who  claims 
through  it. 

New  York  Special  Term,  April,  1878. 

i 

ACTION  for  construction  of  a  will. 

George  C.  Genet,  for  plaintiff. 

Sa/rmiel  Newell  and  John  D.  Taylor,  for  defendant. 

VAN  YORST,  J.  —  This  is  an  action  brought  by  the  heirs  at 
law  and  next  of  kin  of  Mary  R.  "Walter  and  Joseph  R.  Wal- 
ter, deceased,  for  the  construction  of  the  will  of  their  grand- 
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mother,  Mary  Ridgway,  who,  with  her  two  grandchildren 
and  their  father  perished  in  the  wreck  of  the  steamship 
Schiller,  in  May,  18T5. 

By  the  last  will  and  testament  of  Mary  Ridgway,  the  rest, 
residue  and  remainder  of  her  estate,  real  and  personal,  after 
the  payment  of  legacies,  was  given  to  trustees,  named  by  her, 
with  full  power  to  sell,  lease  or  otherwise  dispose  of  same, 
and  to  invest  and  reinvest  the  proceeds. 

The  same  was  to  be  divided  by  the  trustees  into  two  parts, 
one  for  each  of  the  grandchildren  of  the  testatrix,  Mary  R. 
and  Joseph  R.  Walter.  The  trustees  were  directed  to  pay 
over  the  income  and  proceeds  of  the  two  shares,  to  the  grand- 
children severally,  until  they  should  attain  the  age  of  thirty 
years,  when  one-half  of  the  principal  sum  of  each  share,  was 
to  be  paid  to  the  grandchildren,  respectively,  discharged  of  the 
trust.  The  income  of  the  remaining  halves  was  to  be  paid 
or  applied  to  the  use  of  the  grandchildren  until  they  arrived 
at  the  age  of  thirty-five  years,  when  the  balance  was  to  be 
paid  to  them  discharged  of  the  trust.  It  was  further  pro- 
vided that  should  the  grandchildren  die  before  attaining  the 
age  of  thirty  years,  without  issue,  then  the  trustees  were 
directed  to  pay  over  the  principal  of  the  funds,  together  with 
the  income  thereof,  to  the  lawful  issue  of  Frederick  A.  Ridg- 
way, Moses  Ridgway,  John  Gunn  and  Henry  Gunn,  the 
division  to  be  in  four  equal  parts,  one  part  for  the  lawful  issue 
of  each  of  said  persons. 

The  two  grandchildren  perished  when  they  were  severally 
of  the  ages  of  seven  and  nine  years. 

The  plaintiffs,  who  are  the  brothers  and  sisters  of  Charles 
H.  "Walter,  the  father  of  Mary  R.  and  Joseph  R.  Walter,  who 
perished  with  his  children  on  the  Schiller,  claim  that  the 
residuary  bequests  to  the  issue  of  Frederick  A.  Ridgway  and 
others  have  never  taken  effect,  and  that  after  the  bequests 
and  devises  for  the  benefit  of  the  grandchildren  Mary  Ridg- 
way died  intestate;  that  the  personal  estate  of  the  testatrix 
has  passed  to,  and  should  be  administered  by,  the  personal 
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representatives  of  the  deceased  grandchildren,  and  that  the 
real  estate  of  Mary  Ridgway,  the  testatrix,  descended  to  her 
grandchildren  and  vested  in  them  under  the  will,  and  on  their 
death  descended  to  the  plaintiffs  as  an  estate  of  inheritance 
free  from  all  trusts. 

This  contention  of  the  plaintiffs  is  based,  in  part,  upon  the 
assumption  that  the  evidence  establishes  that  the  grandchil- 
dren survived  their  grandmother.  If  the  decision  of  this  case 
turned  upon  that  fact  the  burden  of  proving  it  would  rest 
upon  the  plaintiffs,  and  yet  it  cannot  be  said  to  be  absolutely 
certain  that  she  died  first. 

The  testatrix  and  her  two  grandchildren  with  their  father 
were  in  the  pavilion  upon  the  deck  after  the  disaster  to  the 
ship.  The  waves  broke  over  the  ship,  Mrs.  Ridgway  was 
washed  out  of  the  pavilion  by  the  sea.  Whether  she  was 
carried  to  some  other  part  of  the  deck  or  was  borne  out  on 
the  ocean  does  not  appear.  It  was  night.  The  children  with 
their  father  were  seen  alive  in  the  pavilion  some  ten  or  fif- 
teen minutes  after  the  grandmother  disappeared  when  it, 
with  its  inmates,  was  swept  away.  The  dead  body  of  the 
testatrix  was  afterwards  discovered  ;  those  of  the  children 
were  never  found. 

It  may  be  that  the  evidence  is  sufficient  to  justify  the  con- 
clusion that  the  children  survived  their  grandmother  as  they 
were  last  seen  alive. 

In  Pell  agt.  Ball  (1  Cheoes  [8.  £],  99),  when  B.  and  his 
wife  perished  on  board  of  a  steamboat  at  sea  by  the  explosion 
of  one  of  the  boilers  which  shattered  the  vessel  and  caused 
it  to  fall  to  pieces  and  sink  in  about  half  an  hour,  upon  evi- 
dence that  Mrs.  B.  was  seen  and  heard  to  call  loudly  for  her 
husband  immediately  after  the  disaster  and  that  he  was  not 
heard  to  answer,  and  was  not  seen  or  heard  at  any  time  after 
the  explosion,  it  was  held  that  Mrs.  B.  survived  her  husband. 
The  court  holding  that  if  there  be  any  evidence  whatever, 
even  though  it  be  but  a  shadow,  it  must  govern  in  the  deci- 
sion of  the  fact  (Newell  agt.  Nichols,  infra). 
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But  I  regard  the  dispositions  made  by  the  will  as  fatal  to 
the  plaintiffs'  claims,  although  the  fact  be  conceded,  as  under 
the  circumstances  sufficiently  proven,  that  the  children  sur- 
vived the  testatrix. 

In  Newell  agt.  Nichols  (12  Hun,  604)  the  will  of  Elizabeth 
M.  WalteV,  the  mother  of  Mary  R.  and  Joseph  R.,  and  which 
contained  gifts  in  trust  for  their  benefit,  and  residuary  gifts 
over  in  the  event  of  their  dying  without  issue,  was  considered. 

I  discover  no  sufficient  reason  for  adopting  a  conclueion 
different  from  that  reached  with  respect  to  the  will  of  the 
mother,  and  it  must  now  be  held  that  the  legal  title  to  the 
estate,  real  and  personal,  vested  in  the  trustees  immediately 
upon  the  death  of  the  testatrix,  and  remained  in  them  until  the 
death  of  the  grandchildren,  and  that  no  legal  title  or  interest 
vested  in  the  grandchildren ;  that  upon  their  death  they  had 
nothing  to  transmit,  and  they  having  died  without  issue  before 
the  time  limited  for  their  receiving  any  portion  of  the  princi- 
pal of  the  estate  the  gifts  over  vested  in  those  to  whom  they 
were,  upon  such  contingency,  limited.  The  intention  of  the 
testatrix  seems  very  clear.  She  did  not  mean  to  invest  her 
grandchildren  with  any  legal  title  or  estate  in  the  principal  of 
her  property  until  they  should  attain  the  age  of  thirty  years. 
The  legal  title  was  to  remain  in  the  trustees  for  the  ultimate 
benefit  of  those  to  whom  the  estate  was  given,  upon  the  death 
of  the  grandchildren  without  issue,  before  reaching  thirty 
years  of  age. 

There  is  no  room  for  adjudging  an  intestacy.  The  whole 
estate  was  intended  to  be,  and  was,  fully  given  away.  But 
there  are  objections  to  this  action  which,  in  any  event,  I 
regard  as  fatal.  The  plaintiffs  claim  as  heirs  at  law  of  the 
grandchildren. 

Bailey  agt.  Briggs  (56  N.  T.,  407)  holds  that  an  action  for 
the  construction  of  a  will  is  entertained  by  a  court  of  equity 
as  incidental  to  its  jurisdiction  over  trusts.  The  plaintiffs  are 
neither  trustees  nor  cestuis  qu&  trust.  If  the  plaintiffs  have 
any  rights  or  claim  to  the  estate  they  are  legal  and  not  equita- 
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ble  and  should  be  enforced  in  an  appropriate  action  for  their 
recovery  (Bowers  agt.  Smith,  10  Paige,  193).  Besides  plain- 
tiffs claim  in  direct  hostility  to  the  dispositions  made  of  the 
residuary  estate  after  the  death  of  the  grandchildren.  They 
are  heirs  at  law,  claiming  estates  given  over  to  the  heirs  of 
Frederick  A.  Eidgway  and  others,  and  as  such  cannot  main- 
tain an  action  to  obtain  a  construction  of  the  will  (Chipman 
agt.  Montgomery,  63  N.  Z.,  221). 

For  the  assertion  of  any  claim  to  the  specific  personal  prop- 
erty given  to  the  children  absolutely  the  action  is  entirely 
unnecessary. 

These  views  lead  to  the  conclusion  that  the  complaint  must 
be  dismissed,  with  costs. 
VOL.  LV  39 
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OKEIDA  COUNTY  COUKT. 

WASHINGTON  GAKLOCK,  respondent,  agt.  PHILIP  JAMES, 
appellant. 

Justices'  court — Jurisdiction  —  Non-resident  —  Short  attachment  —  what  must 
be  alleged  in  affidavit. 

Prior  to  1831  non-residents  could  only  be  proceeded  against  by  either  a 
warrant  or  long  attachment.  Either  process  might  be  used  in  the  com- 
mencement of  suits  against  non-residents  previous  to  the  act  of  1831. 

By  the  act  of  1831  no  new  process  for  the  commencement  of  actions  against 
non-residents  was  created.  This  act  withdrew  from  use  (except  in  a  few 
excepted  cases)  the  warrant  previously  available  against  non-residents, 
and  extended  for  use  against  them  a  summons,  the  use  of  which  hitherto 
had  been  prohibited,  and  also  shortened  the  time  for  the  return  of  both 
the  summons  and  attachment. 

In  order  to  have  the  benefit  of  an  attachment  against  a  non-resident  the 
applicant  must  aver  the  facts  that  are  necessary  to  be  now  averred  to 
entitle  a  party  to  a  long  attachment,  and  superadd  to  that  the  facts  which 
change  the  time  for  its  return  from  not  less  than  six  nor  more  than 
twelve  days  to  not  less  than  two  nor  more  than  four  days.  In  other 
words  aver  what  is  necessary  to  change  it  from  a  long  to  a  short 
attachment. 

The  affidavit  must  also  give  facts  from  which  the  justice  (to  whom  the 
application  for  a  short  attachment  against  a  non-resident  is  made)  could 
judicially  determine  that  the  case  is  one  in  which  a  warrant  could  not 
issue,  or  at  least  it  must  furnish  the  best  evidence  attainable  of  the  fact 
that  a  warrant  could  not  issue. 

In  an  action  brought  in  a  justice's  court  against  a  non-resident  by  a  short 
attachment,  the  affidavit  on  which  the  attachment  wTas  obtained  read  as 
follows:  "  ONEIDA  COUNTY,  ss. :  W.  G.,  being  duly  sworn,  deposeth 
and  saith  that  P.  J.  is  justly  indebted  to  this  deponent  on  a  demand 
arising  upon  contract  in  the  sum  of  seventy-six  dollars  or  more  over 
and  above  all  discounts  which  the  said  P.  J.  may  have  against  him. 
And  deponent  further  saith  that  the  said  P.  J.  is  not  a  resident  of  the 
county  of  Oneida,  and  that  no  warrant  can  issue  against  him  on  the 
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demand  of  this  deponent  according  to  the  act  to  abolish  imprisonment 
for  debt  and  to  punish  fraudulent  debtors.  " 

Held,  that  the  attachment  was  improperly  issued  because  the  affidavit  does 
not  state  facts  and  circumstances  which,  under  section  26,  article  2,  title 

4,  chapter  2,  part  8  of  the  Revised  Statutes,  or  under  section  34  of 
chapter  300  of  the  Laws  of  1831,  would  entitle  the  plaintiff  to  a  long 
attachment. 

Held,  also,  that  the  affidavit  is  defective,  in  that  it  does  not  give  facts 
showing  how  the  demand  of  the  plaintiff  arose  upon  contract,  and  that 
it  states  no  facts  or  circumstances  showing  that  the  demand  is  not  one  in. 
which  a  warrant  could  be  issued  against  the  defendant. 

Law  Term,  Utica,  October,  1877. 
W.  V.  B.  McGraw,  for  respondent. 

5.  M.  Lindsley,  for  appellant. 

B.  O.  JONES,  County  Judge. —  This  is  an  action  brought  in 
justices'  court  before  D.  GILLMORE,  Esq.,  a  justice  of  the  peace 
of  the  city  of  Utica,  against  a  non-resident  by  a  short  attach- 
ment which  was  not  personally  served ;  the  defendant  failing 
to  appear  on  the  return  thereof  a  short  summons  was  issued, 
and  on  the  return  of  that,  the  same  not  having  been  person- 
ally served,  there  was  no  appearance  by  the  defendant  and  the 
plaintiff  proceeded  with  the  case  and  took  a  judgment  against 
the  defendant  for  eighty-one  dollars  and  seventy  cents,  dam- 
ages and  costs,  and  from  which  judgment  an  appeal  was  taken 
to  this  court  on  questions  of  law!  The  appellant  (the  defend- 
ant) rests  his  right  to  a  reversal  of  that  judgment  upon  the 
fact  that  the  affidavit  upon  which  the  attachment  was  issued 
was  insufficient  to  confer  jurisdiction  upon  the  justice  to  issue 
the  warrant  of  attachment.  The  affidavit  reads  as  follows, 
to  wit : 

"  ONEIDA  COUNTY,  ss. :  "Washington  Garlock,  being  duly 
sworn,  deposeth  and  saith  that  Philip  James  is  justly  indebted 
to  this  deponent  on  a  demand  arising  upon  contract  in  the 
sum  of  seventy-six  dollars  or  more  over  and  above  all  dis- 
counts which  the  said  Philip  James  may  have  against  him. 
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And  deponent  further  saith  that  the  said  Philip  James  is  not 
a  resident  of  the  county  of  Oneida,  and  that  no  warrant  can 
issue  against  him  on  the  demand  of  this  deponent  according 
to  the  act  to  abolish  imprisonment  for  debt  and  to  punish 
fraudulent  debtors. 

(Signed)        WASHINGTON  GAELOCK. 

Subscribed  and  sworn  to  before  me,  this 
1st  day  of  July,  1874. 

D.    GlLLMORE, 

Justice  of  the  Peace." 

It  is  claimed  by  the  appellant,  first,  that  the  attachment  was 
improperly  issued  because  the  affidavit  does  not  state  facts 
and  circumstances  which,  under  section  26,  article  2,  title  4, 
chapter  2,  part  3  of  the  Revised  Statutes,  or  under  section  34: 
of  chapter  300  of  the  Laws  of  1831,  would  entitle  the  plaintiff 
*to  a  long  attachment  (so  called) ;  second,  that  the  affidavit  is 
defective,  in  that  it  does  not  give  facts  showing  how  the 
demand  of  the  plaintiff  arose  upon  contract,  and  that  it  states 
no  facts  or  circumstances  showing  that  the  demand  is  not  one 
in  which  a  warrant  could  be  issued  against  the  defendant. 

Now,  in  order  to  determine  the  questions,  I  will  refer  to 
the  provisions  of  the  statute  bearing  upon  the  question  and 
see  what  light  they  will  shed  on  the  subject. 

Section  11,  article  2,  title  4,  chapter  2,  part  3  of  the  Revised 
Statutes,  reads  as  follows :  "  Suits  may  be  instituted  before 
a  justice  either  by  the  voluntary  appearance  and  agreement 
of  the  parties  or  by  process.  When  by  process  it  shall  be 
either  a  summons,  a  warrant  or  an  attachment." 

Section  13  of  the  same  article  reads  as  follows :  "  The  first 
process  against  freeholders  and  against  inhabitants  having 
families,  except  as  otherwise  hereinafter  directed,  shall  be  a 
summons,  but  no  person  shall  be  proceeded  against  by  sum- 
mons out  of  the  county  in  which  he  resides." 

Section  14  of  the  same  article  reads  as  follows :  "  A  sum- 
mons shall  be  directed  to  any  constable  of  the  county  where 


NEW  YORK  PRACTICE  REPORTS.  809 

Garlock  agt.  James. 

the  justice  resides,  commanding  him  to  summon  the  defendant 
to  appear  before  the  justice  who  issued  the  same  at  a  time 
and  place  to  be  named  in  such  summons,  not  less  than  six 
nor  more  than  twelve  days  from  the  date  of  the  same,  to 
answer  the  plaintiff  in  the  plea,  in  the  same  summons  to  be 
mentioned." 

Section  17  of  the  same  article  reads  as  follows :  "A  justice 
shall,  upon  application,  issue  a  warrant  in  the  following  cases : 

First.  "Where  the  defendant  is  a  non-resident  of  the  county. 

Second.  Where  the  plaintiff  is  a  non-resident  and  tenders 
to  the  justice  security  for  the  payment  of  any  sum  which  may 
be  adjudged  against  him  in  the  suit. 

Third.  When  it  shall  appear  to  the  satisfaction  of  the  jus- 
tice by  the  affidavit  of  the  applicant,  or  of  any  other  witness, 
that  the  person  against  whom  such  warrant  is  desired  is  about 
to  depart  from  the  county  with  intent  not  to  return  thereto. 

Fourth.  Where  the  defendant  is  an  inhabitant  of  the  county,* 
having  a  family,  or  a  freeholder  of  the  same  county ;  and  it 
shall,  in  like  manner,  appear  to  the  satisfaction  of  the  justice 
that  the  plaintiff  will  be  in  danger  of  losing  his  debt  or 
•demand  unless  such  warrant  be  granted." 

Section  18  of  the  same  article  reads  as  follows :  "A  justice 
may,  upon  application,  issue  either  a  summons  or  warrant  at 
his  option. 

First.  Against  a  defendant  residing  in  the  same  county  who 
is  neither  a  freeholder  of  the  county  nor  an  inhabitant  having 
a  family. 

Second.  Against  the  defendant  upon  whom  a  summons 
shall  have  been  served  only  by  leaving  a  copy,  or  in  any  other 
way  than  by  reading  or  delivering  a  copy  to  him  personally, 
and  who  shall  not  have  appeared  at  the  time  and  place 
appointed  in  such  summons,  nor  shown  good  cause  for  not 
appearing.  But  the  suit  instituted  by  such  summons  shall  be 
deemed  discontinued  unless  the  warrant  be  issued  on  the  same 
day  of  the  return  of  the  first  summons ;  and  if  so  issued  the 
suit  shall  be  deemed  to  have  been  continued  thereby." 
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Section  19  of  the  same  article,  reads  as  follows :  "  In  all 
cases,  an  application  for  a  warrant,  except  where  the  suit  shall 
have  been  commenced  by  summons,  the  person  applying 
shall,  by  affidavit,  state  the  facts  and  circumstances  within  his 
knowledge,  showing  the  grounds  of  his  application,  whereby 
the  justice  may  the  better  judge  of  the  necessity  and  propriety 
of  issuing  such  warrant." 

Section  26  of  the  same  article  reads  as  follows  :  "An  attach- 
ment against  the  property  of  any  debtor  may  be  issued  on 
application  of  a  creditor,  in  the  manner  hereinafter  prescribed, 
whenever  it  shall  satisfactorily  appear  to  the  justice  that  such 
debtor  has  departed,  or  is  about  to  depart  from  the  county 
where  he  last  resided,  with  the  intent  to  defraud  his  creditors, 
or  to  avoid  the  service  of  any  civil  process ;  or  that  such 
debtor  keeps  himself  concealed  with  the  like  intent." 

Section  27  of  the  same  article  reads  as  follows :  "  Such 
application  may  be  made  by  any  creditor,  or  by  his  personal 
representatives,  having  a  demand  against  such  debtor  person- 
ally, whether  liquidated  or  not,  arising  upon  contract,  or  upon 
a  judgment  rendered  within  this  state,  amounting  to  one 
hundred  dollars,  or  any  less  sum." 

Section  28  of  said  article  is  as  follows :  "  Such  application 
shall  be  in  writing,  and  shall  be  accompanied  by  the  affidavit 
of  the  creditor,  or  of  his  agent,  in  which  shall  be  specified,  as 
near  as  may  be,  the  sum  in  which  the  debtor  is  indebted  over 
and  above  all  discounts  to  the  person  in  whose  behalf  the 
application  is  made,  and  the  grounds  upon  which  the  applica- 
tion is  made,  and  the  grounds  upon  which  the  applica- 
tion is  founded,  and  the  facts  and  circumstances.  Such 
grounds  shall  be  verified  by  the  affidavits  of  two  disinterested 
witnesses. 

Section  30  of  the  same  article  is  as  follows :  "  Every  such 
attachment  shall  state  the  amount  of  the  debt  sworn  to  by  the 
applicant,  and  shall  command  any  constable  of  the  county  in 
which  the  justice  resides,  *  *  *  and  to  make  return  of 
his  proceedings  thereon  to  the  justice  who  issued  the  same,  at 
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a  time  therein  to  be  specified,  not  less  than  six  nor  more  than 
twelve  days  from  the  date  thereof." 

Section  215,  article  13,  title  4,  chapter  2,  part  3,  Revised 
Statutes  (vol.  3,  Baiikd  Qth  ed.  of  Rev.  Statutes,  p.  433,  sec. 
215)  reads  as  follows :  "  No  execution  issued  on  any  judgment 
rendered  by  any  justice  of  the  peace  upon  any  demand  aris- 
ing upon  contract,  express  or  implied,  or  upon  any  other 
judgment  founded  upon  contract,  whether  issued  by  such 
justice  or  by  the  clerk  of  the  county,  shall  contain  a  clause 
authorizing  an  arrest  or  imprisonment  of  the  person  against 
whom  the  same  shall  issue,  unless  it  shall  be  proved  by  the 
affidavit  of  the  person  in  whose  favor  such  execution  shall 
issue,  or  that  of  some  other  person,  to  the  satisfaction  of  such 
clerk  or  justice,  either :  first,  that  such  judgment  was  for  the 
recovery  of  money  collected  by  any  public  officer  ;  or,  second, 
for  official  misconduct  or  neglect  of  duty ;  or,  third,  for  dam- 
ages for  misconduct  or  neglect  in  any  professional  employ- 
ment." This  last  section  is  section  30,  chapter  300  of  the 
Laws  of  1831,  as  since  amended. 

Section  216  of  said  article  reads  as  follows :  "  No  warrant 
shall  issue  against  a  defendant  in  any  case  in  which,  by  the 
provisions  of  the  last  preceding  section,  an  execution  on  the 
judgment  recovered  could  not  be  issued  against  his  body  ; 
and  whenever  a  warrant  in  such  case  shall  issue,  the  like  affi- 
davit shall  be  required  as  for  the  issuing  of  an  execution  by 
the  provisions  of  said  section."  The  last  preceding  section 
referred  to  in  this  section  is  section  215,  just  quoted.  This 
last  section  is  section  31  of  chapter  300  of  the  Laws  of  1831. 

Section  218  of  said  article  reads  as  follows:  "Whenever, 
by  the  provisions  of  the  thirtieth  (216)  section  of  this  act,  no 
warrant  can  issue,  and  the  defendant  shall  reside  out  of  the 
county,  he  shall  be  proceeded  against  by  summons  or  attach- 
ment, returnable  not  less  than  two  nor  more  than  four  days 
from  the  date  thereof,  which  shall  be  served  at  least  two  days 
before  the  time  of  appearance  mentioned  therein  ;  and  if  such 
defendant  be  proceeded  against  otherwise,  the  justice  shall 
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have  no  jurisdiction  of  the  cause."  This  section  is  section  33 
of  chapter  300  of  the  Laws  of  1831. 

Section  34  of  chapter  300  of  Laws  of  1831  (section  219  of 
the  said  article  above  referred  to)  provides  as  follows :  "  In 
addition  to  the  cases  in  which  suits  may  now  be  commenced 
before  justices  of  the  peace  by  attachment,  any  suit  for  the 
recovery  of  any  debt  or  damages  arising  upon  any  contract, 
express  or  implied,  or  upon  any  judgment  for  fifty  dollars  or 
less,  .may  be  so  commenced  whenever  it  shall  satisfactorily 
appear  to  such  justice  that  the  defendant  is  about  to  remove 
from  the  county  any  of  his  property  with  intent  to  defraud  his 
creditors,  or  has  disposed  of,  secreted  or  is  about  to  assign, 
dispose  of  or  secrete  any  of  his  property  with  the  like  intent, 
whether  such  defendant  be  a  resident  or  not." 

Then  follows  section  35  of  same  chapter  (section  220  of 
said  articles  last  above  referred  to)  with  the  following : 
"  Before  any  attachment  shall  issue  in  such  case,  or  in  the 
cases  provided  for  in  article  2,  title  4,  chapter .  2,  part  3, 
Revised  Statutes,  the  plaintiff  shall,  by  his  own  affidavit  or 
that  of  some  other  person  or  persons,  prove,  to  the  satisfac- 
tion of  the  justice,  the  facts  and  circumstances  to  entitle  him 
to  the  same,  and  that  he  has  such  a  claim  as  is  specified  in  the 
last  preceding  section.'  *  *  *" 

Then  follows  section  43  of  chapter  300  of  the  Laws  of  1831 
(section  227  of  said  article  last  referred  to)  which  reads  as  fol- 
lows :  "All  the  provisions  of  said  title  4  not  hereby  expressly 
repealed,  and  not  inconsistent  with  the  provisions  of  this  act, 
are  hereby  declared  to  be  in  full  force  and  to  apply  to  the 
provisions  of  this  act  so  far  as  they  relate  to  proceedings  in 
courts  before  justices  of  the  peace."  Now  from  an  examina- 
tion of  the  statutes  quoted  by  me  it  will  be  observed  that 
prior  to  1831  non-residents  could  only  be  proceeded  against 
by  either  a  warrant  or  long  attachment.  It  may  be  questioned 
by  some  as  to  whether  or  not  a  non-resident  could,  prior  to 
1831,  be  proceeded  against  by  long  attachment.  I  fail  to  see 
why  not.  Section  11,  first  above  quoted  by  me,  provides 
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that  suits  might  be  instituted  in  justice's  court  by  three  dif- 
ferent kinds  of  process,  viz. :  summons,  warrant  or  an  attach- 
ment. Section  13  above  quoted  only  prohibits  parties  from 
being  proceeded  against  by  a  long  summons  out  of  the  county 
in  which  they  reside.  The  right  to  commence  an  action  by 
attachment  is  not  confined  to  any  particular  class,  but  is  open 
to  all  classes  who  come  forward  and  furnish  the  requisite 
proof,  and  make  their  application  in  due  form  and  furnish  the 
requisite  security.  The  case  of  Dudley  agt.  Staples  (15  Johns. 
R.,  196)  has  not  escaped  my  observation,  but  that  is  not  an 
authority  against  the  position  taken,  that  a  long  attachment 
could,  prior  to  the  passage  of  chapter  300  of  the  Laws  of  1831, 
issue  against  the  property  of  non-residents.  Section  31  of  arti- 
cle 2,  title  4,  chapter  2,  part  3  of  Revised  Statutes,  as  found  in 
the  first  edition  of  the  Revised  Statutes  of  New  York,  provides 
as  follows :  "  The  constable  to  whom  such  attachment  shall  be 
directed  and  delivered  shall  execute  the  same  at  least  six  days 
before  the  return  day ;  and  shall  attach,  take  into  his  custody, 
and  safely  keep,  such  part  of  the  goods  and  chattels  of  the 
defendant  as  shall  not  be  exempt  from  execution,  and  as  shall 
be  sufficient  to  satisfy  the  demand  of  the  plaintiff.  He  shall 
immediately  make  an  inventory  of  the  property  seized,  and  shall 
leave  a  copy  of  the  attachment  and  of  the  inventory,  certified  by 
him,  at  the  last  place  of  residence  of  the  defendant ;  but  if  the 
defendant  have  no  place  of  residence  in  the  county  where  the 
goods  and  chattels  are  attached,  such  copy  and  inventory  shall 
be  left  with  the  person  in  whose  possession  the  said  goods  and 
chattels  shall  be  found."  If  it  was  not  intended  that  a  long 
attachment  should  then  issue  against  non-residents,  what  was 
the  use  of  the  section  last  above  quoted,  providing  a  mode  of 
service  of  such  copy  and  inventory  on  a  person  who  had  no 
place  of  residence  in  the  county  ?  Could  such  a  person  exist 
and  be  a  resident  of  the  county  ?  It  would  seem  to  be  pretty 
clear  that  he  could  not.  Then  it  must  be  that  the  section 
contemplated  the  service  of  such  long  attachment  on  non- 
resident defendants,  and  that  right  would  now  exist  but  for 
VOL.  LV  40 
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section  33  of  chapter  300  of  the  Laws  of  1831,  before  quoted. 
By  that  section  the  legislature  saw  fit  to  say  that  the  attach- 
ment then  to  be  available  against  non-residents  should  be 
returnable  in  not  less  than  two  nor  more  than  four  days,  instead 
of  being  in  not  less  than  six  nor  more  than  twelve  days,  as 
formerly.  I  do  not  think  that  section,  by  shortening  the  time 
for  its  return  from  six  to  four  days,  created  any  new  process 
for  the  commencement  of  actions  against  non-residents.  It 
withdrew  from  use  (except  in  a  few  excepted  cases)  the  warrant 
previously  available  against  non-residents  and  extended  for  use 
against  them  a  summons,  the  use  of  which  hitherto  had  been 
prohibited.  In  removing  such  restriction  as  hitherto  had  stood 
in  the  way  of  the  use  of  the  summons  against  non-residents,  the 
legislature  shortened  the  time  for  the  return  of  the  summons. 
The  object  of  the  legislature  in  shortening  the  time  for  the 
return  of  the  summons,  and  attachment  to  be  issued  against 
non-residents,  doubtlessly  was  to  enable  non-residents  thus  pro- 
ceeded against  to  have  a  more  speedy  trial  than  they  could 
have  received  on  along  attachment  or  summons,  and  thereby 
relieve  them  from  expense  to  be  incurred  in  waiting,  and  the 
object  of  the  legislature  in  doing  awTay  with  the  warrant  to 
the  extent  it  did,  was  to  do  away  with  arrest  for  debt  on  pro- 
cess issuing  out  of  justice's  court,  in  connection  with  doing 
away  with  arrest  for  debt  on  processes  issuing  out  of  the  other 
courts,  as  was  done  by  that  chapter.  The  summons  was  the 
common  process  against  resident  defendants.  No  affidavit  or 
bond  was  necessary  as  a  prerequisite  to  its  issuing,  after  1831. 
To  obtain  its  use  in  the  modified  form  for  residents  against 
non-residents,  all  that  was  required  was  proof  that  the 
defendant  was  a  non-resident,  and  that  no  warrant  could  issue 
under  the  prohibition  of  said  act  of  1831.  In  order,  of 
course,  to  prove  that  fact,  proof  would  have  to  be  given  and 
not  the  mutual  conclusions.  In  other  words,  not  the  opin- 
ions of  the  applicant,  but  facts,  to  the  end  that  the  officer 
might  pass  judicially  upon  the  question.  I  conclude,  there- 
fore, that,  in  order  to  have  the  benefit  of  an  attachment 
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against  a  non-resident,  you  must  aver  the  facts  that  are  neces- 
sary to  be  now  averred  to  entitle  a  party  to  a  long  attachment, 
and  superadd  to  that  the  facts  which  change  the  time  for  its 
return  from  not  less  than  six  nor  more  than  twelve  days  to 
not  less  than  two  nor  more  than  four  days.  In  other  words, 
aver  what  is  necessary  to  change  it  from  a  long  to  a  short 
attachment,  so  called.  If  it  was  not  intended  that  those 
facts  should  be  averred  to  obtain  a  short  attachment  (so 
called),  what  was  the  use  of  inserting  the  words,  "whether 
such  defendant  be  a  resident  of  this  state  or  not,"  at  the 
end  of  section  34  of  chapter  300  of  the  Laws  of  1831, 
before  quoted  by  me?  A  man  who  is  not  a  resident  of 
this  state,  I  apprehend,  cannot  be  a  resident  of  any  of  its 
counties.  It  must  be  deemed  that  such  expression  as 
the  last  above  quoted  by  me  must  have  been  intended 
for  some  purpose.  If  you  hold  that  a  short  attachment, 
so  called,  can  be  issued  without  the  allegations  necessary  for 
a  long  attachment  to  issue,  of  what  use  could  the  expression 
"  whether  such  defendant  be  a  resident  of  this  state  or  not " 
be  ?  Statutes  are  not  to  receive  construction  which  will 
render  useless  and  ineffectual  some  of  their  provisions,  if  the 
same  are  susceptible  of  a  different  construction,  and  which 
will  accord  or  harmonize  with  the  object  of  the  statute.  It 
does  seem  to  me  to  have  been  the  intention  of  the  legis- 
lature to  put  both  residents,  who  should  become  guilty  of  the 
things  prescribed  in  the  two  sections  for  the  issuing  of  attach- 
ments against  their  property,  and  non-residents,  who  should 
become  guilty  of  like  acts,  on  an  equality  with  each  other,  so 
far  as  subjecting  their  property  to  attachment  was  concerned. 
If  I  am  right  in  the  view  I  have  taken,  that  chapter  300  of 
the  Laws  of  1831  did  not  create  a  new  process  in  the  shape 
of  a  short  attachment  against  non-residents,  but  only  con- 
tinued the  old  process  of  attachment  then  in  use,  though 
shortened  as  to  the  time  of  its  retiirn,  I  am  further  strength- 
ened in  the  position  that  it  is  necessary  to  state  the  facts  I 
have  stated  to  entitle  a  party  to  the  attachment  (Sec.  43  of 
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chap.  300  of  the  Laws  of  1831).     The  court  of  appeals,  in 

Bennett  agt.  Brown  (4  Comstock,  254),  said  that  section  ren- 
dered it  necessary  to  make  an  affidavit  and  give  a  bond  to 
obtain  an  attachment;  the  court  failed  to  pass  upon  what 
was  necessary  to  be  alleged  in  the  affidavit.  If  the  short 
attachment,  then,  was  not  a  new  process,  the  creature  of  chap- 
ter 300  of  the  Laws  of  1831,  it  must  follow  that  said  section 
43  must  be  held  to  apply  to  the  contents  of  the  affidavit  as 
well  as  that  one  shall  be  given.  I  am  aware  that  affidavits, 
similar  in  form  to  the  one  in  this  case,  where  their  sufficiency 
came  up  collaterally,  have  in  many  cases  been  assumed  to  be 
sufficient,  the  question  raised  in  each  of  them,  however, 
being  some  other  than  the  question  I  have  here  discussed, 
except  in  the  case  of  Stevens  agt.  Benton  (39  How.  Pr.,  13), 
and  which  case  I  shall  refer  to  hereafter.  The  law  I  do  not 
consider  so  settled  by  judicial  authority  that  it  is  not  open  to 
examination  in  this  case.  It  was  not,  says  the  learned  judge 
who  wrote  the  opinion  of  the  court  in  that  case,  necessary  to 
consider  the  question  I  have  here  considered  to  enable  the 
court  to  dispose  of  the  case,  and  it  is  apparent  that  the  court 
did  not  pass  upon  the  question  in  the  case.  The  opinion 
expressed  upon  the  question  in  that  case  was  the  individual 
opinion  of  the  learned  judge  who  wrote  the  opinion  adopted 
by  the  court  in  the  case.  He  does  not  give  his  process  of 
reasoning  leading  him  to  the  conclusion  stated  by  him.  In 
the  absence  of  any  knowledge  of  his  process  of  reasoning 
leading  him  to  an  adverse  conclusion  to  that  I  have  arrived 
at,  and  not  knowing  how  thoroughly  he  did  examine  the 
question,  and  feeling,  as  I  do,  that  he  may  have  overlooked 
some  of  the  provisions  of  the  sections  here  considered  by 
me,  I  must  adhere  to  the  views  I  have  expressed  on  the 
subject. 

The  second  point  taken  by  the  appellant  in  the  case  is  also 
fatal  to  the  judgment  of  the  plaintiff. 

The  affidavit  is  defective  in  a  jurisdictional  fact  which  is 
omitted  from  the  affidavit.  The  affidavit  does  not  give  facts 
from  which  the  justice  could  judicially  determine  that  the 
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case  is  one  in  which  a  warrant  could  not  issue,  or,  at  least,  it 
does  not  furnish  the  best  evidence  attainable  of  the  fact  that 
a 'warrant  could  not  issue.  For  aught  that  appears  in  the 
affidavit  upon  which  the  attachment  was  granted,  it  may  be 
that  the  demand  arising  upon  contract  specified  therein  was 
for  the  recovery  of  money  collected  by  a  public  officer.  An 
action  based  upon  such  a  demand  would  be  an  action  on  an 
implied  promise  to  pay  over  the  same  in  the  specific  money 
collected  or  other  current  funds,  or  rather  for  damages  for  the 
breach  of  contract  growing  out  of  such  implied  promise.  So 
"  a  demand  for  neglect  in  a  professional  employment "  would 
be  a  demand  arising  upon  contract,  for  every  professional 
employment  implies  a  promise  on  the  part  of  the  employed 
to  be  diligent  and  not  to  neglect  his  employment ;  and  if  he 
does  neglect  it  the  law  steps  in  and  says  he  shall  respond  in 
damages  for  any  such  breach  thereof.  The  affidavit  would  be 
true  in  alleging,  in  either  of  such  cases,  the  cause  of  action  was 
upon  contract ;  yet  if  the  contract,  out  of  which  the  cause  of 
.  action  grew,  was  one  of  those  stated  by  me  it  would  be  a  case 
in  which  a  "  warrant "  could  issue,  and,  therefore,  a  short 
attachment  could  not.  The  affidavit  does  not  give  facts  show- 
ing what  kind  of  a  contract  the  cause  of  action  grew  out  of. 
You  have  only  the  judgment  of  the  party  on  it.  Then  could 
the  justice,  on  the  proof  before  him,  say  the  case  was  not  one 
in  which  a  warrant  might  have  issued  ?  The  only  evidence 
he  had  was  the  mental  conclusion  of  the  plaintiff  stated  in  the 
affidavit.  That  is  not  the  best  proof  of  the  fact,  and  in  fact 
is  no  legal  proof  whatever  of  the  fact.  If  so  the  justice  issued 
the  attachment  without  authority  of  law.  Facts  and  not 
mental  conclusions  should  have  been  given  to  the  end  that  the 
justice  might  have  passed  judicially  upon  the  question  with 
the  facts  properly  before  him.  The  appellant  had  the  right, 
upon  the  argument  of  this  appeal,  to  insist  for  the  first  time 
on  the  want  of  such  proof,  which  he  did  do.  It  follows,  for 
the  reasons  stated  as  to  the  two  defects  in  the  affidavit  in  this 
case,  that  the  judgment  appealed  from  must  be  reversed. 
Judgment  reversed,  with  costs. 
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SUPREME  COURT. 

v" 

JAKE    A.   LASHEK    and    others    agt.    THE    NORTHWESTERN 
NATIONAL    INSURANCE   COMPANY. 

Fire  insurance  —  Warranty  by  insured  —  Estoppel  —  Demurrer  to  a  reply  — 

Reference. 

Where  the  policy  of  insurance  was  issued  to  plaintiff  as  the  owner  of  cer- 
tain personal  property,  the  language  used  therein  importing  that  there 
was  a  warranty  by  her  that  she  was  the  owner  thereof  in  fact  at  the 
time  of  such  insurance  when  she  really  was  only  the  possessor  of  such 
property  under  a  contract  of  purchase  upon  which  she  had  made  pay- 
ments to  a  considerable  amount,  and  where  the  defendant  (the  insurance 
company)  was  truly  apprised  by  her,  at  the  time  of  the  application  for 
the  policy,  of  her  interest  in  the  insured  property,  and  the  company 
itself,  after  such  information,  writing  the  application,  making  out  and 
delivering  the  policy  as  sufficient  in  form  and  language  to  indemnify 
the  parties  interested  against  loss  by  fire  to  the  extent  stated  in  such 
policy,  and  receiving  from  the  insured  the  premium  on  the  faith  of  the 
validity  of  the  insurance : 

Held,  that  on  such  a  state  of  facts  the  plaintiff  was  entitled  to  recover. 

When  an  insurance  company  has  not  been  in  any  way  deceived,  and  when 
it  draws  an  application  for  a  policy  in  a  particular  form,  stating,  in 
effect,  that  it  truly  embodies  the  position  the  party  occupies  as  to  the 
property  from  such  statement,  and  then  upon  the  receipt  of  the  pre- 
mium delivers  a  policy  as  valid  and  effectual  to  indemnify  the  insured 
against  loss  by  fire  to  the  property  under  the  circumstances  truthfully 
disclosed : 

Held,  that  such  company  cannot  set  up  the  want  of  literal  and  exact  truth 
in  the  papers  which  it  has  itself  prepared,  and  allege  its  own  ignorance 
or  fraud  as  a  defense  to  the  contract  which  it  delivered  as  valid  and 
legal. 

Upon  such  facts  the  company  is  estopped  from  denying  the  truth  of  the 
written  statements  which  it  has  caused  the  insured  to  make. 

There  can  be  no  breach  of  a  warranty  unless  its  falsity  can  be  shown. 

Where  both  parties,  with  a  knowledge  of  the  actual  facts,  contract  upon 
the  faith  that  the  legal  position  resulting  from  such  actual  facts  is  truly 
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expressed  in  writing,  and  so  long  as  there  is  no  actual  fraud  or  misrepre- 
sentation, both  parties  are  concluded  and  estopped  from  denying  the 
truth  of  that  which  has  thus  been  expressed. 

The  case  of  Kennedy  agt.  St.  Lawrence  County  Mutual  Insurance  Company 
(10  Barb.,  289)  commented  on  and  criticised. 

Where  a  policy  of  insurance  contained  a  clause  to  the  effect  that  "if 
differences  of  opinion  should  arise  between  the  parties  hereto  as  to  the 
amount  of  loss  or  damage  upon  property  partially  damaged,  the  subject 
shall  be  referred  to  two  disinterested  and  competent  men,  each  party  to 
select  one  (and  in  case  of  disagreement  they  to  select  a  third)  who  shall, 
under  oath,  ascertain,  estimate  and  appraise  such  partial  loss  or  damage 
upon  each  article  separately,  and  their  award  in  writing  shall  be  bind- 
ing on  the  parties  hereto,  each  party  paying  one-half  the  expense  of 
reference : " 

Held,  that  the  insured  could  recover  without  an  offer  to  refer,  where  there 
is  no  dispute  "as  to  the  amount  of  loss  or  damage,"  the  only  question 
being  as  to  the  validity  of  the  policy.  The  clause  in  the  policy  provides 
only  for  a  case  of  difference  as  to  the  amount  of  a  loss. 

Ulster  Special  Term,  March,  1876. 

DEMURKEK  to  a  reply. 

Wm.  Lounsbery,  for  plaintiffs. 

Norwood  &  Coygeshall,  for  defendant  and  demurrer. 

WESTBROOK,  J.  —  The  demurrer  to  the  reply  in  this  cause 
presents,  substantially  (and  the  defendant  has  only  argued) 
two  questions : 

First.  Conceding  that  the  policy  of  insurance  is  issued  to 
Jane  A.  Lasher,  as  the  owner  of  certain  personal  property, 
the  language  used  therein  importing  that  there  was  a  war- 
ranty by  her  that  she  was  the  owner  thereof  in  fact  at  the 
time  of  such  insurance,  and  further,  conceding  that  she 
really  was  only  the  possessor  of  such  property  under  a  con- 
tract of  purchase  upon  which  she  had  made  payments  to  a 
considerable  amount,  can  she  recover,  provided  the  defendant 
was  truly  apprised  by  her,  at  the  time  of  the  application  for 
the  policy,  of  her  interest  in  the  insured  property,  and  the 
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defendant  itself,  after  such  information,  writing  the  applica- 
tion, making  out  and  delivering  the  policy  as  sufficient  in 
form  and  language  to  indemnify  the  parties  interested  against 
loss  by  fire  to  the  extent  stated  in  such  policy,  and  receiving 
from  the  insured  the  premium  on  the  faith  of  the  validity  of 
the  insurance  ?  In  other  words,  when  an  insurance  company 
has  not  been  in  any  way  deceived,  and  when  it  draws  an  appli- 
cation for  a  policy  in  a  particular  form  stating,  in  effect,  that 
it  truly  embodies  the  position  the  party  occupies  as  to  the 
property  from  such  statement,  and  then,  upon  the  receipt  of 
the  premium,  deli vers  a  policy  as  valid  and  effectual  to  indem- 
nify the  insured  against  loss  by  fire  to  the  property,  under 
the  circumstances  truthfully  disclosed,  can  such  company  set 
up  the  want  of  literal  and  exact  truth  in  the  papers  which 
it  has  itself  prepared,  and  allege  its  own  ignorance  or  fraud 
as  a  defense  to  the  contract,  which  it  delivered  as  valid  and 
legal  ? 

Second.  When  a  policy  of  insurance  contains  a  clause  to 
the  effect,  "  If  differences  of  opinion  should  arise  between 
the  parties  hereto,  as  to  the  amount  of  loss  or  damage  upon 
property  partially  damaged,  the  subject  shall  be  referred  to 
two  disinterested  and  competent  men,  each  party  to  select 
one  (and  in  case  of  disagreement  they  to  select  a  third),  who 
shall,  under  oath,  ascertain,  estimate  and  appraise  such  partial 
loss,  or  damage,  upon  each  article  separately,  and  their  award 
in  writing  shall  be  binding  on  the  parties  hereto,  each  party 
paying  one-half  the  expense  of  reference ; "  can  the  insured 
recover,  when  there  is  no  dispute  "  as  to  the  amount  of  loss 
or  damage,"  and  the  only  question  is  as  to  the  validity  of  the 
policy,  without  an  offer  to  refer  ? 

Time  will  not  allow  me  to  prepare  an  elaborate  opinion 
upon  the  questions  submitted,  nor  is  it  necessary,  as  they  seem 
to  me  to  depend  upon  simple  principles.  Regarding  them  in 
the  order  stated,  upon  the  first  point,  we  observe  : 

The  insured  is  oftentimes  ignorant  of  the  mode  and  manner 
of  effecting  an  insurance.  Technical  terms  and  phrases  are 
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seldom  comprehended  by  the  party  applying  for  a  policy  of 
insurance,  and  the  papers  are  prepared  by  the  insurer  as  a 
rule,  who  knows,  from  familiarity  with  that  business,  the 
force  of  every  term  employed.  In  this  cause,  according  to 
the  allegations  in  the  pleadings  which  the  demurrer  admits, 
the  plaintiff,  a  lady,  applies  to  the  defendant  for  a  policy  of 
insurance  upon  personal  property,  her  exact  interest  in  which 
she  truly  states.  The  proposition  to  insure  is  accepted,  and 
the  defendant  prepares  the  papers,  which,  by  the  simple  act 
of  delivery  upon  such  a  proposition,  and  its  acceptance,  it 
assures  her  are  valid  and  sufficient  to  accomplish  that  object. 
Relying  upon  the  truth  of  that  assurance,  which  is  plainly 
involved  in  the  circumstances  we  have  detailed,  the  premium 
is  paid,  and  the  contract  accepted.  In  the  course  of  time  a  loss 
occurs,  and  the  indemnitor  defends  upon  the  ground  that  it 
(the  company)  has  induced  the  insured,  who  meant  to  be 
honest,  to  tell  an  untruth  upon  paper,  which  untruth  (of 
which  the  insured  was  ignorant)  contrary  to  the  express  assur- 
ance of  the  company  involved  in  the  act  of  the  delivery  of 
the  policy,  vitiates  and  avoids  the  contract,  upon  which  the 
insured,  in  the  security  of  ignorance,  reposed.  If  this  is  the 
law,  it  is  not  justice.  Upon  such  facts,  I  hold  that  the  party 
is  estopped  from  denying  the  truth  of  the  written  statements 
which  it  has  caused  the  other  to  make.  Both  parties,  with  a 
knowledge  of  the  actual  facts,  contract  upon  the  faith  that 
the  legal  position  resulting  from  such  actual  facts  is  truly 
expressed  in  writing,  and  so  long  as  there  is  no  actual  fraud 
or  misrepresentation,  both  parties  are  concluded  and  estopped 
from  denying  the  truth  of  that  which  has  thus  been  expressed. 
There  can  be  no  Itreach  of  a  warranty  unless  its  falsity  can  be 
shown,  and  in  this  case  the  defendant  cannot  question  its 
truth,  because  it  undertook  to  deliver  a  policy  of  insurance 
which  would  be  valid  and  effectual  to  protect  the  actual 
interest  of  the  insured,  which  was  truthfully  stated,  and  which 
the  insurer  well  understood. 

The  case  of  Kennedy  agt.  St.  Lawrence  County  Mutual 
VOL.  LV  41  ' 
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Insurance  Company  (10  Barb.,  289)  is  not  satisfactory  to  my 
mind.  The  doctrine  of  estoppel  seems  to  have  been  entirely 
overlooked  by  the  learned  judge  who  wrote  the  opinion. 
Because  the  warranty  is  false,  he  argues,  there  can  be  no 
recovery.  The  point  now  made  goes  beyond  this  position. 
The  party  who  has  induced  another  to  make  a  false  statement 
in  writing,  when  in  uttered  words  the  whole  truth  was  spoken, 
by  causing  him  or  her  to  believe  that  the  writing  embodies 
truthfully  the  result  of  spoken  sentences,  is  in  no  position  to 
question  the  truth  of  the  writing.  As  to  him  it  is  absolutely 
true,  and  the  courts  will  not  relieve  him  from  a  contract  made, 
not  on  faith  of  the  writing  but  on  faith  of  oral  utterances, 
which  he  undertook  faithfully  to  embody  in  writing.  It  will 
also  be  noted  that  in  the  case  referred  to  the  misstatement 
was  the  act  of  an  agent.  In  this  the  pleading  avers  that  the 
defendant  itself  has,  with  full  knowledge  of  the  facts,  pre- 
pared the  papers  alleged  to  be  false.  In  that  case,  though  the 
agent  was  not  deceived,  yet  the  company  might  have  been. 
In  this  there  is  no  room  for  any  such  argument,  if  that  fact 
could  make  any  difference,  which  I  do  not  concede.  It  pre- 
sents the  clear,  clean  question  whether  an  insurer,  who  has 
not  been  deceived  or  misled  can  avail  itself  of  a  wrong  state- 
ment which  it  has  caused  the  insured  in  ignorance  to  make, 
and  vitiate  and  annul  an  agreement  which,  by  its  delivery,  it 
declared  to  be  legal  and  binding  to  carry  out  the  oral  applica- 
tion for  insurance,  and  for  which  the  insured  parted  with  her 
money  ?  To  my  mind  this  proposition  presents  no  difficulty, 
and  the  moral  sense,  it  seems  to  me,  of  every  right-minded 
person  revolts  at  the  deliberate  attempt  to  take  advantage  of 
its  own  wrong  which  the  defense  involves.  Of  course  upon 
the  trial  the  proof  may  not  come  fully  up  to  the  allegations 
of  the  pleading.  If  it  does  not  the  trial  court  will  protect  the 
defendant.  Treating  the  reply  as  literally  true  I  think  the 
defendant  is  estopped  from  questioning  the  truth  of  the  alle- 
gation that  the  insured,  Jane  A.  Lasher,  was  the  owner  of  the 
property  destroyed.  Neither  do  I  see  any  force  in  the  point 
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that  the  plaintiffs  cannot  maintain  this  action  without  an  offer 
to  refer.  The  clause  in  the  policy  very  obviously,  I  think, 
provides  only  for  a  case  of  difference  as  to  the  amount  of  a 
loss.  It  so  expressly  declares,  and  the  referees  are  simply  to 
appraise  damages.  ISTo  argument  can  render  more  clear  the 
thought  which  the  mere  reading  of  the  clause  conveys.  Not 
only  does  it  distinctly  say  when  "differences  of  opinion 
*  *  *  arise  between  the  parties  *  *  *  as  to  the 
a/mount  of  loss,  *  *  *  the  subject,"  i.  e.,  "  the  amount " 
of  such  loss  "  shall  be  referred  to  two  disinterested  and  com- 
petent men,"  but  the  whole  sentence,  in  defining  the  duties 
of  the  referees,  limits  their  work  to  an  appraisal  and  estimate 
of  the  damage  sustained.  It  covers,  therefore,  only  a  case 
when  the  company  admits  its  liability  but  questions  its  extent. 
As  the  defense  in  this  action  is  based  upon  the  supposed 
invalidity  of  the  policy  as  a  whole  this  ground  of  demurrer 
must  also  be  overruled. 

Judgment  is  rendered  for  the  plaintiffs  upon  the  demurrer, 
and  the  form  of  the  order  will  be  settled  on  notice. 
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SUPKEME  COUET. 

JANE  A.  LASHER  and  others  agt.  THE  NORTHWESTERN 
NATIONAL  INSURANCE  COMPANY. 

Insurance,  fire  —  Insurable  interest — printed  clause —  Non-payment  of 
premium — Waiver  —  Parties. 

Where,  by  a  policy  of  fire  insurance,  a  portion  of  the  loss  is  made  pay- 
able to  a  third  person,  "as  his  interest  may  appear,"  the  language 
imports  an  ownership  in  the  property  in  such  third  person. 

A  provision  in  the  printed  part  of  a  policy  of  fire  insurance,  that  "  if  the 
interest  of  the  assured  be  any  thing  more  than  the  entire,  unconditional 
and  sole  ownership  of  the  property,  *  *  *  it  must  be  so  expressed 
in  the  written  part  of  the  policy,  otherwise  the  policy  shall  be  void," 
may  be  waived  by  the  company. 

The  policy  of  insurance  insured  "  J.  L.  on  her  household  furniture,"  &c., 
&c.,as  described  in  the  policy,  "loss,  if  any,  payable  to  A.  S.  and 
W.  L. ,  as  their  interest  may  appear. "  The  furniture  upon  which  the 
insurance  was  effected  was  held  by  J.  L.  under  an  agreement  for  its 
purchase  with  the  other  two  plaintiffs,  A.  S.  and  W.  L. ,  who  retained 
the  title  until  the  purchase-price  was  fully  paid,  which  price  was  to  be 
paid  in  installments,  she  having,  under  certain  restrictions,  the  right  to 
possess  and  use  the  property.  The  policy  contained,  in  the  printed 
part  thereof ,  this  clause:  "If  the  interest  of  the  assured  in  the  prop- 
erty be  any  other  than  the  entire,  unconditional  and  sole  ownership  of 
the  property  for  the  use  and  benefit  of  the  said  assured,  it  must  be  so 
represented  to  the  company,  and  so  expressed  in  the  written  part  of  the 
policy,  otherwise  the  policy  shall  be  void." 

Held,  that  J.  L.  had  an  insurable  interest  in  the  property. 

Held,  also,  that  the  provision  in  the  written  part  of  the  policy,  that  the 
"loss,  if  any,"  shall  be  "payable  to  A.  S.  and  W.  L.,  as  their  interest 
may  appear,"  is  equivalent  to  an  express  declaration  that  J.  L.'s  inter- 
est is  less  than  that  of  "entire,  unconditional  arid  sole  ownership;  "  and 
the  requirement  in  the  printed  clause  of  the  policy  has  been  literally 
complied  with  by  an  announcement  in  the  written  part  thereof  that 
A.  S.  and  J.  L.  have  an  interest  in  the  property. 
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Held,  further,  that  even  if  the  printed  clause  in  the  policy  required  the 
exact  and  true  interest  of  the  assured  in  the  property  to  be  stated  in 
the  written  part  thereof,  the  company  have  waived  this  requirement 
by  issuing  the  policy  and  delivering  it  as  one  fully  and  completely 
obligatory. 

A  clause  in  a  policy  of  insurance  requiring  the  payment  of  the  premium 
before  the  policy  takes  effect  may  be  waived,  and  such  waiver  may  be 
shown  by  direct  proof  that  credit  was  given,  or  may  be  inferred  from 
circumstances. 

In  an  action  on  a  policy  of  fire  insurance,  where  the  loss  was  payable  to 
others  than  the  party  insured,  the  insured  may  be  a  proper  and  neces- 
sary party.  In  this  case,  though  the  loss  was  payable  to  others,  from 
the  nature  of  the  insured's  agreement  with  them,  she  having  obligated 
herself  to  pay  them  an  agreed  price  for  the  property  insured  and  dam- 
aged by  the  fire,  she  had  an  interest  in  the  subject  of  the  action,  and  in 
obtaining  the  judgment  demanded,  and  was  properly  joined  as  plaintiff 
(Code  of  Procedure,  sec.  446). 

Ulster  Circuit,  January,  1878. 
William  Lounsbery,  for  plaintiff. 
Carlisle  Norwood,  Jr.,  for  defendant. 

WESTBROOK,  J.  —  This  cause  was  tried  at  the  Ulster  circuit 
January  14,  1878,  without  a  jury.  It  was  an  action  upon  a 
policy  of  insurance  dated  August  21,  1874,  issued  by  the 
defendant,  whereby  it  insured  "  Jane  A.  Lasher,  on  her  house- 
hold furniture,"  &c.,  &c.,  as  described  in  the  policy ;  "  loss, 
if  any,  payable  to  Artemas  Sahler  and  William  Lounsbery, 
as  their  interest  may  appear,"  to  the  amount  of  $2,500. 

The  furniture  upon  which  the  insurance  was  effected  was 
situate  in  a  building  known  as  "the  Woodstock  Overlook 
Hotel,"  kept  by  the  plaintiff,  Mrs.  Lasher,  and  was  held  by 
her  under  an  agreement  for  its  purchase  with  the  other  two 
plaintiffs,  Lounsbery  and  Sahler,  who  retained  the  title  until 
the  purchase-price  was  fully  paid,  which  price  was  to  be  paid 
in  installments,  she  having,  under  certain  restrictions,  the 
right  to  possess  and  use  the  property. 
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The  policy  of  insurance  contained,  in  the  printed  part 
thereof,  this  clause :  "  If  the  interest  of  the  assured  in  the 
property  be  any  other  than  the  entire,  unconditional  and  sole 
ownership  of  the  property  for  the  use  and  benefit  of  the  said 
assured,  it  must  be  so  represented  to  the  company,  and  so 
expressed  in  the  'written  part  of  the  policy,  otherwise  the 
policy  shall  be  void." 

Confessedly  the  interest  of  Mrs.  Lasher  was  less  than  that 
of  "  entire,  unconditional  and  sole  ownership  of  the  property," 
and  as  the  extent  of  the  interest  held  by  her  was  not  stated 
in  the  policy,  it  is  claimed  by  the  defendant  that  there  can  be 
no  recovery.  It  is  not  disputed  but  that  Mrs.  Lasher  had  an 
insurable  interest  therein,  and  that  she  had  is  expressly  set- 
tled in  Rohrbach  agt.  The  Germania  Fire  Insurance  Com- 
pany (62  N.  Y.)  47),  but  the  point  made  is,  that  the  policy 
should  have  stated  its  exact  character. 

The  first  answer  to  the  objection  is,  that  the  clause  referred 
to  does  not  require  the  policy  to  specifically  state  the  extent 
of  the  interest  of  the  insured,  when  such  interest  is  less  than 
of  "  entire,  unconditional  and  sole  ownership,"  but  it  only 
requires  the  fact,  that  it  is  less,  to  be  "  so  represented  to 
the  company,  and  so  expressed  in  the  written  part  of  the 
policy,"  and  precisely  that  has  been  done.  The  written  part 
of  the  policy  provides  that  the  "  loss,  if  any,"  shall  be  "  paya- 
ble to  Artemas  Sahler  and  William  Lounsbery,  as  their 
interest  may  appear ; "  and  this  is  equivalent  to  an  express 
declaration  that  Mrs.  Lasher's  interest  is  less  than  that  of 
"  entire,  unconditional  and  sole  ownership,"  as  the  expression 
plainly  imports,  and  as  has  been  expressly  decided  (Pitney 
agt.  Glen's  Falls  Ins.  Co.,  65  N.  Y.,  6).  The  requirement 
in  the  policy  has  been  literally  complied  with  by  an  announce- 
ment in  the  written  part  thereof  that  Lounsbery  and  Sahler 
have  an  interest  in  the  property,  and,  consequently,  Mrs. 
Lasher's  ownership  could  not  be  exclusive ;  and  as  this  the 
company  has  declared  in  the  policy,  it  must  have  been  here 
so  represented  to  it. 
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The  answer  already  given  to  the  objection  is  complete,  and 
the  form  of  the  clause  in  the  policy  distinguishes  it  from 
many  of  the  cases  cited  by  the  counsel  for  the  defendant,  but 
there  would,  it  seems  to  me,  be  no  difficulty,  even  though  the 
printed  clause  in  the  policy  hereinbefore  given  required  tlie 
exact  and  true  interest  of  the  insured  in  the  property  to  be 
stated  in  the  written  part  thereof.  The  company  had  inform- 
ation, as  the  policy  shows,  that  Mrs.  Lasher  was  not  the 
"entire,  unconditional  and  sole"  owner  of  the  property 
insured,  and  yet  it  issues  and  delivers  as  a  valid  and  binding 
policy  of  insurance  one  which,  upon  its  face,  shows,  and  that 
in  the  written  covenant  specifying  to  whom  the  loss  is  to  be 
paid,  that  Mrs.  Lasher  is  not  the  sole  owner,  and  when  a  loss 
occurs  it  deliberately  points  to  a  printed  clause  in  the  policy 
which  probably  the  insured  never  read  and  never  saw,  making 
invalid  and  void  the  written  covenant  to  which  the  insured 
only  looked,  and  which,  by  the  very  act  of  delivery  of  the 
policy,  the  company  declared  to  be  valid.  This  certainly 
cannot  be  sound.  The  company  had  a  right  to  waive  the 
clause  upon  which  its  objection  to  a  recovery  is  now  based, 
and  such  waiver  could  be  made  in  no  more  effective  and  con- 
vincing a  manner  than  by  issuing  the  policy  upon  which  this 
action  is  founded  and  delivering  it  as  one  fully  and  com- 
pletely obligatory.  The  policy,  from  the  language  employed 
and  its  delivery  as  valid,  can  properly  be  read  :  "  Though  the 
extent  of  Mrs.  Lasher's  interest  in  such  property  is  not  stated 
in  this  policy  as  another  clause  herein  requires,  we  do  still 
insure  the  property  herein  specified  against  loss  or  destruction 
by  fire,  and  we  hereby  agree  to  pay  such  loss  to  William 
Lounsbery  and  Artemas  Sahler  as  their  interest  may  appear." 
Against  such  a  covenant  and  recital  as  this,  the  printed  clause 
would  be  most  clearly  inoperative  because  it  is  directly  waived, 
and  yet  no  construction  of  the  language  actually  used,  which 
reads  this  policy  by  the  light  of  its  delivery  as  a  binding  obli- 
gation, can  make  it  less  forcible  than  that  we  have  employed 
to  express  its  meaning.  Surely  he  who,  without  being 
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deceived  and  with  full  knowledge  in  loud  and  audible  terms, 
makes  a  promise  should  not  be  allowed  by  whispered  words 
never  heard  by  the  promisee,  though  spoken  at  the  same  time, 
to  invalidate  the  promise  which  such  promisee  heard  and 
relied  upon.  And  so  an  insurance  company  w'hich  points  to 
a  written  promise  to  pay  in  a  certain  way,  and  which  the 
insured  sees  and  accepts  from  it  as  valid,  should  not  be 
allowed  to  set  up  a  printed  clause  in  the  same  instrument,  to 
which  attention  was  never  directed,  to  invalidate  the  written 
promise  when  the  written  promise  itself  shows  that  the  com- 
pany had  actual  knowledge  that  the  very  thing  needed  to 
make  the  writing  valid  was  omitted  therefrom.  Good  faith 
and  common  honesty  require  that  such  a  defense  shall  not 
succeed.  Every  principle  applicable  to  waiver  and  estoppel 
applies  to  it. 

The  defendant  also  insists  that  it  is  not  liable  because  the 
premium  had  not  been  paid.  It  is  now  perfectly  settled  that 
a  clause  in  the  policy  requiring  the  payment  of  the  premium 
before  the  policy  takes  effect  may  be  waived,  and  such 
"  waiver  may  be  shown  by  direct  proof  that  credit  was  given, 
or  may  be  inferred  from  circumstances  "  (Bodine  et  al.  agt. 
Exchange  Fire  Ins.  Co.,  51  N.  Y.,  117).  The  proof  that 
there  was  such  a  waiver  in  this  case  is  clear.  On  the  18th  of 
December,  1874,  the  defendant's  general  agents  wrote  to  Mrs. 
Lasher  that  the  premium  due  on  her  policy  was  not  paid,  and 
saying  "  we  will  commence  suit  for  the  amount  unless  paid 
by  twenty-sixth  instant."  The  policy  had  been  issued  and 
delivered  in  August,  1874.  On  March  19,  1878,  the  same 
agents  wrote  to  Mr.  William  H.  Fredenburgh,  an  insurance 
agent  in  Kingston,  and  who  had  procured  the  insurance,  and 
had  acted  as  agent  of  both  parties,  "  to  collect  the  premiums 
or  send  us  the  policies."  This  letter  recognizes  Freden- 
burgh's  right  to  collect ;  and  he  had,  on  the  llth  day  of  Feb- 
ruary, 1875,  more  than  a  month  before  this  letter  was  written, 
accepted  Mrs.  Lasher's  note  for  a  sum  which  included  the 
amount  due  for  the  premium,  which  note  at  maturity  was  paid. 
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The  objection,  founded  upon  the  fact  that  there  has  been 
no  arbitration  to  fix  the  amount  of  the  loss,  is  answered  in  a 
former  opinion  written  in  this  same  cause,  and  which  was 
rendered  upon  the  demurrer,  and  to  which  opinion  reference 
is  made.  Suffice  it  now  to  say  that  the  condition  of  affairs 
has  not  arisen  which  makes  that  clause  in  the  policy  applica- 
ble. No  "  differences  of  opinion  between  the  parties  "  to  the 
contract  ever  have  existed,  or  do  now  exist,  "  as  to  the  amount 
of  loss  or  damage,"  but  the  differences  relate  to  the  binding 
force  of  the  policy  itself.  Indeed,  the  pleadings  admit  (the 
complaint  averring  it,  and  answer  not  denying  it)  that  the  loss 
was  greater  than  the  amount  of  the  policy.  Under  such  cir- 
cumstances an  arbitration  to  fix  the  amount  of  loss  would 
have  been  useless,  and  was  not  required  by  the  policy. 

The  action  was  not  prematurely  brought,  because  the  sixty 
days,  which  the  policy  requires  to  elapse  after  proofs  of  loss 
are  furnished,  had  actually  expired.  The  first  proofs  of  loss 
were  sufficient.  The  party  who  verified  them  was  no  stranger, 
but  John  E.  Lasher,  the  husband  and  agent  of  the  insured, 
who  proved  his  authority  by  his  oath.  If  to  satisfy  the 
defendant  the  plaintiffs  subsequently  furnished  an  affidavit  of 
Jane  A.  Lasher,  such  act  was  not  a  waiver  of  the  prior  proofs, 
which  were  clearly  valid.  Such  first  proofs  were  furnished 
April  16,  1875,  and  the  action  was  commenced  September  6, 
1875.  More  than  sixty  days  intervened,  as  these  dates  show, 
between  the  furnishing  of  the  proofs  and  the  commencement 
of  the  action. 

It  is,  lastly,  objected  that  Mrs*  Lasher  should  not  have  been 
joined  as  plaintiff  because  the  loss  was  payable  to  Lounsbery 
and  Sahler. 

This  objection  is  not  well  taken.  Section  446  of  the  Code 
provides  :  "All  persons  having  an  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  judgment  demanded,  may 
be  joined  as  plaintiffs,  except  as  otherwise  expressly  provided 
in  this  act."  Mrs.  Lasher  was  the  party  insured,  and  though 
the  loss  was  payable  to  others,  from  the  nature  of  her  agree- 
VOL.  LV  42 
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ment  with  them^  having  obligated  herself  to  pay  them  an 
agreed  price  for  the  property  insured  and  damaged  by  the  fire, 
she  had  an  interest  in  the  subject  of  the  action,  and  in  obtain- 
ing the  judgment  demanded. 

My  conclusion  is,  that  the  plaintiffs  are  entitled  to  recover 
the  amount  of  the  policy  and  interest. 
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SUPKEME  COUET. 

GEOKGE  N.  WILLIAMS,  as  survivor,  agt.  WILLIAM  R.  PITTS 
and  EDWIN  W.  GILBERT. 

Assignment  giving  preferences  —  when  and  to  what  extent  void  under  bank- 
rupt act. 

Although  an  assignment  giving  preferences  is  void,  under  the  bankrupt 
act,  under  the  conditions  therein  provided,  it  is  void  only  as  to  persons 
and  proceedings  under  that  act,  and  except  as  to  such  persons  and  pro- 
ceedings it  is  valid  as  ever. 

Ontario  Equity  Term,  March,  1878. 

MOTION  by  plaintiff  for  judgment  upon  verdict  on  issues 
settled. 

TF.  H.  Adams,  for  motion. 
H.  M.  Field,  opposed. 

ANGLE,  J. — If  Bostwick  agt.  Burnett  (18  Hun,  301)  be 
sound,  this  motion  should  be  granted,  for  it  holds  that  an 
assignment  giving  preferences  is  not  only  void  as  against  pro- 
ceedings under  the  bankrupt  act,  but  it  also  holds  that  it  is 
void  in  the  state  courts  as  to  persons  claiming  under  state 
adjudications  or  under  the  process  of  state  courts.  The 
opinion  in  the  above  case,  written  by  justice  BARNARD,  and 
concurred  in  by  justice  GILBERT,  refers  to  none  of  the  adverse 
decisions,  and  it  is  opposed  to  the  following:  Dodge  agt. 
Sheldon  (6  Hill,  9) ;  Seaman  agt.  Stoughton  (3  Barl.  Ch.  R.y 
344) ;  Schryock  agt.  BasJiore  (13  National  Bank  Reg.,  481, 
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495) ;  Atkins  agt.  Speer  (8  Met.,  490) ;  Malfbie  agt.  Eotch- 
kiss  (38  Conn.  R..,  80 ;  S.  C.,  15  National  Bank  Reg.,  485 ; 
8.  C.,  9  Am.  R.,  364) ;  Bromley  agt.  Goodrich  (40  TPw.  ^., 
131 ;  /SI  C.,  22  J.m.  ^.,  685) ;  In  the  Matter  of  Beisenthal 
(15  National  Bank  Reg.,  228). 

If  Bostwick  agt.  Burnett  were  the  only  case  in  this  state 
on  the  point,  I  should  obediently  follow  it,  notwithstanding 
the  array  of  other  authorities  opposed ;  but  Dodge  agt.  Shel- 
don and  Seaman  agt.  Stoughton  are  each  of  equal  dignity 
and  authority  with  it  in  our  own  state,  although  not  so  recent, 
and  appear  to  me  so  plainly  sound  in  principle  that  I  deem 
myself  at  liberty  to  follow  these,  and  the  numerous  corres- 
ponding decisions  also  cited,  and  order  judgment  for  the 
defendant  in  this  case,  and  by  so  doing  hold  that,  although  an 
assignment  giving  preferences  is  void  under  the  bankrupt  act, 
under  the  conditions  therein  provided,  it  is  void  only  as  to 
persons  and  proceedings  under  that  act,  and  except  as  to  such 
persons  and  proceedings  it  is  valid  as  ever. 
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SDTKEME  COURT. 
AUGUSTUS  F.  HOLLEY  agt.  ABRAHAM  VAN  DOLSEN  and  others. 

Mechanic's  liens  —  when  ineffective — when  lienors  proper  parties  to  an 
action  of  foreclosure, 

The  filing  of  a  notice  of  lien  by  a  material-man,  creates  no  lien  upon  the 
premises  described,  where  the  party  to  whom  the  materials  were  fur- 
nished was  erecting  the  buildings  for  the  owner  of  the  land,  who  had 
engaged  to  advance  to  the  builder  the  moneys  as  the  work  advanced, 
there  being  nothing  due  upon  the  contract  when  the  lien  was  filed  and 
the  builder  afterwards  abandoned  the  work,  which  was  completed  by 
the  owner  with  his  own  means. 

ROBINSON,  J.,  in  Burbridge  agt.  Marcy  (54  How.,  446),  followed. 

Where  the  builder  had  an  equitable  interest  under  the  contract,  and  would 
be  entitled  to  the  premises  upon  complying  with  the  terms  of  a  contract 
with  the  owner,  which  he  never  did,  held,  that,  in  action  by  the  owner 
of  the  land  to  foreclose  the  interest  of  the  builder,  the  persons  filing  the 
notices  of  lien  and  making  adverse  claims  to  the  owner  were  proper 
parties. 

Special  Term,  March,  1878. 

THE  defendant,  Da  Cunha,  had  a  contract  with  the  plain- 
tiff, who  was  the  owner  of  certain  lots  of  ground  in  New 
York,  to  build  for  plaintiff  dwelling-houses  thereon.  Da 
Cunha  was  to  be  paid  by  installments,  as  the  work  advanced. 
He  was,  upon  the  completion  of  the  work,  and  upon  paying 
the  plaintiff  for  the  building  and  lots,  upon  terms  fixed 
between  them,  to  be  entitled  to  the  premises. 

During  the  progress  of  the  work  of  building,  the  defend- 
ant, Van  Dolsen  and  others,  who  had  furnished  material  to 
Da  Cunha  used  in  the  building,  filed  notices  of  liens  upon 
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the  premises.  But  at  the  time  of  filing  the  notices  of  liens 
there  was  nothing  due  Da  Cunha  under  his  contract  with 
plaintiff,  and  Da  Cunha,  subsequently  abandoning  the  work, 
the  same  was  completed  by  the  plaintiff,  with  his  own  means. 
The  plaintiff  commenced  this  action  to  foreclose  the  equita- 
ble right  and  interest  of  Da  Cunha  under  the  contract,  and 
makes  the  persons  who  had  filed  liens  parties  to  the  action. 

Frederick  Smyth,  for  plaintiff. 
Mr.  Norwood,  for  defendants. 

VAN  YOKST,  J.  —  I  think  the  action  of  the  plaintiff  is  well 
brought.  It  affords  a  proper  and  convenient  means  of  test- 
ing and  disposing  of  the  interests  involved,  and  the  various 
claims  interposed  as  liens  upon  the  plaintiff's  property. 

The  defendants,  Yan  Dolsen,  Amott  and  Cochran,  acquired 
no  liens  upon  the  plaintiff's  land,  in  pursuance  or  by  virtue  of 
their  claims  filed.  There  was  nothing  due  Da  Cunha  under 
his  contract  with  the  plaintiff  at  the  time  of  filing  the  claims 
of  the  defendants ;  and  his  abandonment  of  the  work,  and 
allowing  the  same  to  be  completed  by  the  plaintiff  with  his 
Own  means,  left  nothing  remaining  in  Da  Cunha's  favor  to 
which  the  liens  could  attach  so  as  to  affect  either  land  or 
buildings,  the  latter  having  been  constructed  with  the  plaintiff's 
money. 

The  land  belonged  to  the  plaintiff,  and  the  interest  of  Da 
Cunha  therein,  at  best,  was  equitable  only,  to  be  enforced  by 
him  in  the  event  that  he  fulfilled  his  part  of  the  contract. 
This  he  failed  to  do. 

Da  Cunha  was  not  the  agent  of  the  plaintiff ;  he  was  strug- 
gling to  acquire  rights  and  property  in  himself.  In  that  he 
failed  completely. 

It  was  proper  to  make  these  defendants  parties  to  this  pro- 
ceeding. They  claimed  an  interest  adverse  to  the  plaintiff's. 
This  appears  by  the  pleadings. 
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It  is  a  rule  in  equity,  that  all  persons  should  be  made  parties, 
whose  presence  is  necessary  to  a  complete  judgment,  with 
respect  to  the  interests  involved,  as  disclosed  by  the  pleadings 
(Green  agt.  MiObamk,  3  Abb.  N.  a,  155). 

The  clear  and  able  opinion  of  ROBINSON,  J.,  in  Burbridge 
agt.  Marcy  (54  How.,  446),  which  I  follow,  is  adverse  to  the 
claims  of  these  defendants. 

There  should  be  judgment  for  the  plaintiff  for  a  sale  of  the 
premises,  but  as  to  the  defendants,  Yan  Dolsen,  Arnott  and 
Cochrane,  the  plaintiff  is  not  entitled  to  costs 
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SUPKEME  COUET. 

WILLIAM  S.  ANDEKSON  agt.  ABKAM  R.  HUNT. 

Order  of  arrest —  when  motion  to  discharge  or  vacate  order  will  be  granted  — 
Insufficient  proof  to  establish  fraud. 

An  order  of  arrest  will  be  vacated  where  the  allegations  of  fraud  are 
unproven,  and  where  there  is  no  motive  shown  to  cheat. 

Evidence  of  false  and  fraudulent  representations  commented  upon  and 
declared  insufficient  to  sustain  the  order  of  arrest. 

Kings  Special  Term,  August,  1876. 

MOTION  to  discharge  or  vacate  order  of  arrest. 

The  action  was  brought  for  goods,  consisting  of  builders' 
materials,  &c.,  sold  and  delivered  in  the  state  of  New  Jersey. 

The  defendant  resided  at  Hempstead,  Long  Island ;  and 
the  summons  and  complaint  were  served  January  17,  1876, 
the  amount  claimed  was  $1,061.11. 

On  January  13,  1876,  an  order  for  defendant's  arrest  was 
granted  by  Mr.  justice  PKATT,  on  an  affidavit  of  the  plaintiff, 
setting  forth  alleged  false  and  fraudulent  representations  as 
to  his  financial  standing  in  the  contraction  of  the  debt,  upon 
which  the  defendant  was  held  to  bail. 

The  answer  denied  the  amount  of  the  indebtedness,  and 
offered  judgment  for  $641.63. 

Further  facts  sufficiently  appear  in  the  opinion. 

Chas.  G.  Cronin,  for  motion. 
John  Fleming,  opposed. 
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J.  F.  BARNARD,  J.  —  This  action  is  upon  contract.  The 
claim  is  for  goods  sold  in  New  Jersey.  The  goods  were 
building  materials,  and  were  used  in  the  construction  of  a 
house  for  a  Mr.  Marks  in  that  state.  The  rule  is,  in  such  a 
case,  exemption  from  imprisonment.  The  plaintiff  seeks  to 
take  the  case  out  of  the  general  rule  by  establishing  the  fact 
that  the  debt  was  fraudulently  contracted.  That  defendant 
falsely  represented  himself  to  own  real  estate  and  to  be 
responsible. 

There  were  but  four  witnesses  to  this  contract ;  plaintiff 
and  his  book-keeper  on  one  side,  and  defendant  and  a  Mr. 
Olmsted  on  the  other.  Plaintiff  and  the  book-keeper  testify 
that  Olmsted  said  that  Hunt  was  responsible  and  owned  real 
estate  on  Long  Island.  Plaintiff  testifies  that  Hunt  said  "  it 
was  as  Mr.  Olmsted  stated."  Olmsted,  who  was  the  architect, 
makes  affidavit  that  he  said  nothing  in  regard  to  Hunt's 
responsibility,  or  his  ownership  of  real  estate ;  and  Hunt 
swears  he  never  heard  any  statement  in  reference  thereto,  and 
that  he  made  no  statement  whatever  about  his  responsibility. 

This  leaves  the  aEegation  of  fraud  quite  unproven.  There 
is  no  reason  why  Olmsted  should  state  the  facts  as  to  Hunt's 
responsibility,  especially  as  he  knew  nothing  about  the  mat- 
ter. He  had  been  requested  by  plaintiff  to  bring  him  busi- 
ness ;  it  was  this  request,  he  says,  which  induced  him  to 
recommend  Hunt  to  plaintiff  as  a  purchaser.  The  building 
was  to  be  built  in  New  Jersey,  a  fact  which  plaintiff  knew, 
where  lien  laws  exist  for  lumber  sold  to  a  contractor  and  used 
in  the  construction  of  buildings. 

There  is  no  motive  shown  to  cheat.  Defendant  has  not 
been  paid  for  the  work  and  materials,  and  the  claim  is  yet  in 
suit.  It  could  not  have  been  supposed  by  defendant,  when 
he  purchased  the  lumber,  that  Marks  would  refuse  to  pay. 
Marks  testifies  that  defendant  abandoned  the  contract.  If 
this  is  so,  defendant  surely  never  intended  to  buy  lumber  and 
put  it  on  Marks'  premises  and  abandon  it  without  payment, 
and,  to  accomplish  that  end,  persuaded  Olmsted  to  tell  a  false- 
VOL.  LV  43 
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hood  as  to  his  responsibility.  It  seems  to  me  that  the  fraud 
is  not  made  out.  It  was  not  expected  by  either  party  that 
the  payments  for  the  lumber  were  to  be  made  from  any  other 
source  than  the  price  of  the  building ;  unfortunately,  this 
resource  has  as  yet  failed. 

Motion  to  discharge  from  arrest  granted  with  ten  dollars 
costs  ;  costs  to  be  deducted  from  plaintiff's  claim ;  defendant 
to  stipulate  to  bring  no  action  for  false  imprisonment. 


NEW  YORK  PRACTICE  REPORTS.  339 


Rumsey  agt.  Lake. 


SUPREME  COURT. 

RUMSEY  AND  RTJMSEY  agt.  LAKE. 

Misjoinder  of  parties  —  Demurrer  to  complaint  —  Assault  and  battery  on 
wife —  Action  by  husband  and  wife. 

Misjoinder  of  parties  plaintiff  is  ground  of  demurrer  to  the  complaint. 

Where  husband  and  wife  unite  in  bringing  an  action,  and  the  complaint 
shows  that  one  alone  must  bring  the  action  without  the  other,  a  demurrer 
will  lie  upon  the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

An  action  for  an  assault  and  battery  upon  the  person  of  a  married  woman 
must  be  brought  in  her  name  alone,  and  if  the  husband  unite  in  bring- 
ing the  action  a  demurrer  will  lie  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  correct  rule  seems  to  be  that  if  there  is  a  misjoinder  of  parties,  or,  in 
other  words,  if  the  facts  stated  in  the  complaint  show  no  cause  of  action 
against  the  defendant  in  favor  of  one  of  the  plaintiffs,  the  defendant  may 
demur,  under  subdivision  6  of  section  144  of  the  Code,  as  to  such  plaintiff 
upon  the  ground  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  as  to  such  plaintiff  the  complaint  will  be 
dismissed. 

Oswego  Special  Term,  June,  1875. 

THE  complaint  states  that  the  plaintiffs  were  husband  and 
wife  in  March,  1875,  when  the  assault  and  battery  were 
committed  upon  the  person  of  the  female  plaintiff,  wife  of 
the  other  plaintiff.  The  defendant  specifies  for  ground  of 
demurrer,  (1)  that  it  appears  on  the  face  of  the  complaint  that 
there  is  a  misjoinder  of  parties  plaintiffs ;  (2)  that  it  appears 
that  the  action  should  be  in  the  name  of  the  female  plaintiff 
and  that  her  husband  was  improperly  joined ;  (3)  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  in  favor  of  plaintiffs  against  the  defendant ;  (4)  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
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cause  of  action  in  favor  of  plaintiff,  John  0.  Rumsey,  against 
said  defendant ;  (5)  that  the  complaint  does  not  show  that  any 
interest  in  the  cause  of  action  is  in  John  C.  Rumsey ;  (6)  that 
it  appears  that  the  action  concerns  the  separate  property  of  the 
plaintiff  Rosetta,  and  therefore  John  C.  is  improperly  joined. 

S.  N.  Dada,  for  plaintiffs. 
J2.  H.  Tyler,  for  defendant. 

HARDIN,  J.  —  The  question  raised  by  the  demurrer  in  this 
case  has  been  considered  in  the  general  term  in  this  district 
and  determined  in  Mann  agt.  Marsh  (35  Barb.,  468),  and  a 
like  question  in  Richtmyer  and  Richtmyer  (50  Barb.,  55), 
and  those  .cases  must  be  followed  and  the  demurrer  sustained 
(24  How.,  353).  These  cases  are  referred  to  by  Mr.  "Wait  in 
his  excellent  work  on  practice,  and  the  rule  declared  there- 
from laid  down  as  the  correct  one  (See  vol.  1,  Waifs  Practice, 
115  and  120).  He  says:  "If  there  is  a  misjoinder  of  parties, 
or,  in  other  words,  if  the  facts  stated  in  the  complaint  show 
no  cause  of  action  against  the  defendants  in  favor  of  one  of 
the  plaintiffs  the  defendant  may  demur,  under  subdivision  6 
of  section  144  of  the  Code,  as  to  such  plaintiff  upon  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  as  to  such  plaintiff  the  com- 
plaint will  be  dismissed."  If  this  objection  is  not  taken  by 
demurrer  it  may  be  at  the  trial  and  the  same  result  reached, 
in  pursuance  of  section  274  of  the  Code,  and  judgment  given 
in  favor  of  the  party  plaintiff  proving  a  cause  of  action,  and 
against  the  party  plaintiff  having  none  (Palmer  agt.  Davis, 
28  N.  T.,  242 ;  50  Barb.,  55).  The  same  rule  is  stated  by 
FOLGEK,  J.,  in  Simon  agt.  Canaday  (53  N.  Y.,  301).  There 
is  nothing  in  the  features  of  People  agt.  Crooks  (53  N.  Y., 
649)  inconsistent  with  the  rule  laid  down  or  declared  in  Simon 
agt.  Canaday  (supra). 

The  act  of  1862  (chap.  219,  sec.  3)  allows  a  married  woman 
to  "  bring  and  maintain  an  action  in  her  own  name  for  darn- 
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ages  against  any  person  or  body  corporate  for  any  injury  to 
her  person  or  character,  the  same  as  if  she  were  sole"  and  the 
money  received  shall  be  her  sole  and  separate  property.  The 
section  also  provides  she  may  give  a  bond  in  any  such  action 
as  if  she  were  sole.  This  section  may  well  be  considered  as 
vesting  in  her  the  right  to  recover  for  injuries.  Thus  she 
becomes  entitled  to  the  "  property,"  in  the  chose  in  action, 
for  such  injury,  and  thus  it  is  that  the  action  concerns  her 
separate  "  property  "  when  brought  to  recover  for  such  inju- 
ries. Assuming  that  the  action  concerns  her  separate  property 
as  before  shown,  the  language  of  section  114  of  the  Code 
applies,  that  "  when  the  action  concerns  her  separate  property 
she  may  sue  alone."  "  May,"  as  used,  is  equivalent  to  "  must ;," 
she  being  vested  with  the  right  of  action  the  husband  is  divested 
of  the  interest  he  would  have  had  at  common  law.  And  as 
she  is  the  person  solely  interested  in  the  cause  of  action,  sec- 
tion 111  of  the  Code  applies  and  requires  every  action  to  be 
brought  in  the  name  of  the  real  party  in  interest,  to  wit,  the 
wife.  The  husband  has  no  "  property  "  or  "  interest "  in  the 
right  of  recovery  for  personal  injuries  to  the  wife.  True  he 
may  have  an  action  for  loss  of  services  in  certain  cases,  but 
that  is  an  independent  cause  of  action  in  his  favor  and  should 
not  be  joined  with  the  distinct  and  independent  cause  of 
action  in  favor  of  the  wife.  The  husband  and  wife  are  not 
united  in  interest  in  the  same  cause  of  action,  and  therefore  sec- 
tion 119  does  not  apply,  nor  does  section  117  of  the  Code  apply. 
These  views  lead  io  the  conclusion  reached  by  ALLEN,  J., 
in  Mann  agt.  Marsh  (supra),  and  a  like  order  must  be  made 
sustaining  the  demurrer,  with  costs,  "  with  leave  to  the  wife, 
if  she  elect  so  to  do,  to  amend  by  striking  out  the  name  of 
the  husband  and  making  the  complaint  conform  to  such 
change  of  parties  and  proceed  in  her  own  name  on  payment 
of  costs  "  (35  Barl.,  74). 

NOTE.  — An  appeal  was  taken  by  the  plaintiff  from  the  order  sustaining 
the  demurrer  in  this  case,  and  the  order  was  affirmed  at  general  term  in 
the  fourth  department  in  April,  1876.  [Eo. 
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K  Y.  COMMON  PLEAS. 

EMILE  NASON  agt.  BENJAMIN  L.  LUDDINGTON. 

Referees  — when  required  to  be  sworn  —  in  what  manner  oath  may  be  waived — 
Code  of  Civil  Procedure,  section  1016. 

The  requirement  of  section  1016  of  the  Code  of  Civil  Procedure,  that  "  a 
referee,  before  proceeding  to  hear  the  testimony,  must  be  sworn  faith- 
fully and  fairly  to  try  the  issues,  &c. ,  unless  the  oath  be  expressly  waived 
by  written  stipulation  or  orally,  in  which  latter  case  the  waiver  must 
be  entered  in  the  referee's  minutes,"  is  directory  merely,  and  may  be 
waived  by  the  acts  and  acquiescence  of  the  parties  to  the  proceeding. 

Where  the  defendant  and  his  attorney,  both  learned  in  the  law,  and  with 
knowledge  of  the  provision  of  this  section  as  to  the  oath  of  the  referee, 
voluntarily,  and  without  objection,  conduct  the  defense  to  an  unsuc- 
cessful issue,  which  was  followed  by  an  acquiescence  in  the  validity  of 
the  proceedings,  as  shown  by  an  application  for  additional  time  to  file 
exceptions  to  the  report,  and  opposition  to  the  motion  for  an  extra 
allowance : 

Held,  that  the  defendant  had  waived  his  right  to  the  statutory  require- 
ment as  to  the  oath  of  the  referee  (See  The  Exchange  Fire  Insurance 
Co.  agt.  Early,  54  How.,  279;  McGowan  agt.  Newman,  id.,  458). 

Special  Term,  July,  1878. 
Theodore  Arnold,  for  plaintiff. 
George  W.  Lord,  for  defendant. 

LAKKEMOKE,  J.  —  This  is  a  motion  by  the  defendant  to  set 
aside  the  report  of  the  referee  herein,  on  the  ground  that  he 
was  not  sworn  to  try  the  issues  in  pursuance  of  section  1016 
of  the  Code  of  Civil  Procedure.  The  action  was  referred 
by  consent,  and  decided  by  the  referee  in  favor  of  the  plain- 
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tiff.  No  objection  was  made  as  to  his  right  to  try  the  same 
until  his  report  was  made.  Then  the  defendant,  who  is  a 
member  of  the  legal  profession,  and  was  present  at  the  trial, 
called  attention  to  the  alleged  omission,  and  subsequently 
obtained  additional  time  to  file  exceptions  to  the  report, 
opposed  a  motion  for  an  extra  allowance  and  obtained  an 
adjournment  of  the  taxation  of  costs. 

By  the  section  above  mentioned,  the  referee  is  required, 
before  proceeding  to  hear  the  testimony,  to  be  sworn  faith- 
fully and  fairly  to  try  the  issues  &c.,  unless  the  oath  be 
expressly  waived  by  written  stipulation  or  orally,  in  which 
latter  case  the  waiver  must  be  entered  in  the  referee's  min- 
utes. In  this  case,  there  was  neither  a  written  stipulation 
nor  entry  in  the  minutes  ;  and  the  question  to  be  decided  is, 
whether  defendant's  acts  and  'acquiescence  throughout  the 
whole  proceeding  constitute  a  legal  waiver  of  the  referee's 
oath.  If  the  requirement  of  the  statute  is  mandatory,  then 
all  the  proceedings  before  the  referee  are  a  nullity,  for  there 
could  be  no  express  oral  waiver  except  by  entry  in  the  ref- 
eree's minutes.  But  if  the  phraseology  of  the  statute  is 
directory,  merely,  then  it  is  possible  to  conceive  of  an  inter- 
pretation in  harmony  with  its  spirit,  and  recognized  by  adju- 
dications in  analogous  cases. 

In  Greason  agt.  Keteltas  (17  N.  Y,  498)  the  defendant 
was  entitled  by  right  to  a  trial  by  jury,  but  waived  it  by 
entering  upon  a  trial  before  the  court  without  objection. 

In  McKeon  agt.  See  (51  N.  Y,  300)  the  defendant  was 
entitled  to  a  trial  by  jury,  but  claimed  his  right  on  an  unten- 
able ground,  and  the  trial  by  the  judge  was  sustained  on 
appeal. 

Bradley  agt.  Aldrich  (40  N.  Y,  509)  is  not  in  conflict 
with  this  theory.  In  that  case  the  defendant  had  no  alterna- 
tive. The  action  was  for  pure  equitable  relief,  and  he  was 
compelled  to  go  to  trial.  He  had  no  opportunity  to  object 
to  the  assessment  of  damages  by  the  judge  until  it  was  made. 

The  authorities  cited  clearly  establish  that  a  constitutional 
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right  may  be  waived  if  not  insisted  upon  (See,  also,  Embury 
agt.  Connor,  3  N.  T.,  518). 

By  analogy  of  reasoning,  the  defendant  must  fail  in  his 
motion.  He  and  his  attorney  both  learned  in  the  law,  and, 
with  knowledge  of  the  provision  of  statute  as  to  the  oath  of 
the  referee,  voluntarily,  and  without  objection,  conducted  the 
defense  to  an  unsuccessful  issue.  This  was  followed  by  an 
acquiescence  in  the  validity  of  the  proceedings,  as  shown  by 
an  application  for  additional  time  to  file  exceptions  to  the 
report,  and  opposition  to  the  motion  for  an  extra  allowance. 
In  view  of  all  the  facts,  I  am  inclined  to  the  belief  that  the 
defendant  has  waived  his  right  to  the  statutory  requirement, 
which  would  seem  to  apply  to  a  waiver  before  proceeding  to 
hear  the  testimony. 

The  motion  is  denied,  but  without  costs. 

NOTE.  —  It  would  seem  to  us  that  if  the  requirements  of  section  1016, 
as  to  the  oath  of  the  referee  and  the  oral  waiver  of  such  oath,  be  not  man- 
datory, it  would  be  impossible  to  put  words  into  a  statute  to  make  it  a 
mandatory  one.  The  section  provides  that  ' '  the  referee  must,  before 
proceeding  to  hear  the  testimony,  be  sworn,"  &c.,  &c.  It  then  provides 
two  modes  in  which  the  oath  may  be  waived,  one  by  written  stipulation, 
the  other  orally.  It  further  provides  that  "  if  the  waiver  is  oral,  it  must 
be  entered  in  the  referee's  minutes."  There  certainly  could  be  no  oral 
waiver  in  any  other  manner  than  by  an  entry  in  the  referee's  minutes. 
Another  sentence  of  the  section  reads  as  follows:  "  But  where  all  the  par- 
ties, whose  interests  will  be  affected  by  the  result,  are  of  age,  and  present, 
in  person  or  by  attorney,  they  may  expressly  waive  the  oath  of  the  referee." 
The  word  expressly  is  defined  by  all  lexicographers  thus:  "In  direct  terms, 
not  by  implication."  According  to  this  definition,  there  could  be  no  legal 
waiver  by  implication  (i.  e.),  by  the  acts  of  the  parties  in  acquiescing  in  the 
proceedings.  It  will  be  observed  that  the  word  must  is  used  in  this  sec- 
tion when  speaking  of  the  oath  of  the  referee  and  of  the  oral  waiver. 
Section  417,  where  the  word  must  is  used,  as  to  what  the  summons 
should  contain,  has  just  been  construed  as  mandatory,  and  a  summons 
set  aside  on  the  ground  that  it  did  not  contain  the  name  of  the  county  as 
required  by  that  section.  This  is  in  accordance  with  our  views  as  to  sec- 
tion 1016  (See  Osborn  agt.  McCloskey,  post,  315). 
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SUPREME  COURT. 

4 

OSBOKN  agt.  A.   T.  McCLosKEY  and  M. 

McCLOSKEY. 


Summons  —  what  it  must  contain  —  Code  of  Civil  Procedure,  section  417. 

The  provisions  of  section  417  of  the  Code  of  Civil  Procedure  as  to  what 

the  summons  must  contain  are  mandatory. 
Where  a  summons  is  served  in  an  action  in  the  supreme  court  without 

naming  the  county  where  the  plaintiff  desires  the  trial  to  be  had  it  will 

be  set  aside,  on  motion,  as  irregular  and  void. 

Special.  Term,  July,  1878. 

THIS  was  an  action  brought  to  recover  the  sum  of  $201.87 
on  a  promissory  note  by  the  above-named  plaintiff  against  the 
defendants. 

The  summons  entitled  as  above  was  accompanied  with  the 
usual  notice  that  on  default  to  appear  or  answer,  a  judgment 
would  be  entered  against  them  for  the  above  amount,  with 
interest  from  July  15,  1877. 

The  summons  and  notice  were  served  on  one  Anna  T. 
McCloskey  at  Bath  Park,  Long  Island,  on  July  1,  1878,  and 
an  order  was  obtained  in  her  behalf  to  set  aside  the  summons 
on  the  ground  that  as  it  was  an  action  brought  in  the  supreme 
court  and  the  plaintiff  had  not  named  any  county  wherein  he 
desired  the  trial  of  the  action  the  summons  was  irregular. 
The  appearance  indorsed  on  the  papers  being  restricted  to  the 
motion  only.  The  motion  came  on  to  be  heard  before  lion. 
CHARLES  DANIELS  at  special  term,  in  the  city  and  county  of 
New  York,  on  the  26th  day  of  July,  1878. 
VOL.  LV  44 
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JE.  M.  Neville,  for  the  motion,  raised  the  objection  that  the 
summons  was  irregular  and  void,  in  that  it  did  not  contain 
the  name  of  the  county  where  the  plaintiff  desired  the  trial 
of  the  action  as  required  by  section  417  of  the  Code  of  Civil 
Procedure,  it  being  an  action  in  the  supreme  court,  and  that 
the  words  of  that  section  are  mandatory  and  that  the  omission 
was  a  jurisdictional  defect  and^could  not  be  cured  by  an 
amendment  under  section  723,  Code  of  Civil  Procedure ;  and 
although  under  section  128  of  the  Code  of  Procedure  the 
requisite  of  the  summons  are  set  forth  in  seemingly  permis- 
sive words,  yet  under  the  liberal  system  of  amendments  pro- 
vided for  by  the  one  hundred  and  seventy-third  section  of  that 
Code  a  summons  could  only  be  amended  by  leave  of  the  court 
(See  Waifs  Code,  325  {edition  1871],  and  cases  there  collated}. 

Coudert  Brothers,  in  opposition  to  the  motion,  claimed  that 
the  summons  was  regular  and  that  the  defect  could  be  cured 
by  amendment,  and  asked  leave  to  amend  by  inserting  the 
county. 

DANIELS,  J.,  sustained  the  view  of  the  counsel  for  the  motion, 
holding  the  words  of  the  section  to  be  mandatory,  and  set  aside 
the  summons. 
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SUPKEME  COURT. 

» 

IN  THE  MATTER  OF  EMMA  TRAVIS. 

Form  of  commitment — Disorderly  person  —  Record  of  conviction  —  what  it 

must  contain. 

The  jurisdiction  of  inferior  courts  and  magistrates  must  affirmatively 
appear. 

A  statement  that  any  act  has  been  regularly  or  duly  done  is  not  sufficient; 
the  preliminary  steps  must  be  stated  so  that  it  can  be  seen  that  all  was 
due  and  regular.  The  liberty  of  the  citizen  cannot  depend  upon  the 
declaration  of  the  magistrate  that  he  has  done  all  that  the  law  requires, 
but  upon  the  actual  performance  of  those  duties. 

In  the  absence  of  any  proof  showing  a  valid  complaint,  the  issue  of  a 
warrant,  the  arrest  of  the  prisoner,  the  bringing  her  before  the  magis- 
trate, and  the  proceedings  upon  such  arraignment,  the  prisoner  cannot 
be  detained  upon  the  warrant  which  is  returned  as  the  sole  cause  and 
right  of  detention. 

On  Tuibeas  corpus  to  inquire  into  the  imprisonment  of  a  party  for  failure 
to  give  security  as  required  by  the  act  in  relation  to  disorderly  persons 
(2  E.  8.  [Gth  ed.],  page  893)  a  commitment  issued  by  a  police  justice 
which  simply  states  that  E.  T.  "has  been  duly  convicted  before  me," 
&c. ,  without  stating  any  facts  showing  the  conviction  was  duly  had,  is 
insufficient  and  the  prisoner  must  be  discharged. 

The  magistrate  is  required  "to  make  up,  sign  and  file  in  the  county  clerk's 
office  a  record  of  the  conviction  of  such  offender  as  a  disorderly  person, 
specifying  generally  the  nature  and  circumstances  of  the  offense. " 

A  record  of  conviction  in  such  case  which  does  not  show  the  arraignment 
of  the  prisoner,  her  confession  or  denial  of  the  charge,  the  examination 
of  witnesses  in  her  presence,  the  nature  and  character  of  the  testimony, 
and  above  all  the  circumstances  of  the  offense,  is  defective  and  does  not 
show  that  there  has  been  a  regular  conviction  as  the  warrant  of  com- 
mitment recites. 

It  is  no  compliance  with  the  statute  for  the  magistrate  to  use  the  language 
of  the  act  and  say  that  E.  T.  is  a  disorderly  person,  "or  that  she  was 
and  is  a  common  prostitute,"  for  that  is  a  simple  conclusion  depending 
upon  "  the  circumstances  "  which  are  not  detailed. 
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In  describing  the  offense  a  mere  compliance  with  the  terms  of  the  statute 
will  not  suffice.  The  particular  circumstances  which  leads  to  the  opinion 
of  the  magistrate  must  be  set  forth,  and  not  the  mere  result  or  conclu- 
sion from  them. 

Albany  Oyer  and  Terminer,  July,  1878. 

HABEAS  COEPUS  to  inquire  into  the  imprisonment  of  Emma 
Travis. 

Mr.  JETitt,  for  prisoner. 

Mr.  Hotaling,  district  attorney,  for  people. 

WESTBEOOK,  J. —  To  the  writ  of  habeas  corpus  issued  in 
the  above  matter,  the  keeper  of  the  Albany  penitentiary 
returns,  that  he  holds  the  said  Emma  Travis  under  a  warrant 
of  commitment  issued  by  W.  K.  Clute,  a  justice  of  the  peace 
and  police  justice,  for  a  failure,  on  her  part,  to  give  security 
to  keep  the  peace,  upon  her  conviction  of  being  a  disorderly 
person.  The  warrant  recites  as  follows  :  "  Whereas,  Emma 
Travis  has  this  day  been  duly  convicted  before  me,  ~W.  K. 
Clute,  one  of  the  justices  of  the  peace  in  and  for  the  city  and 
county  of  Albany,  and  police  justice  of  said  city,  upon  the 
complaint,  on  oath,  of  John  Domery,  and  upon  the  testimony 
of  John  Domery  and  Margaret  Quirk,  of  being  a  disorderly 
person,  for  that  the  said  Emma  Travis  was  and  is  a  common 
prostitute.  And,  whereas,  upon  such  conviction,  the  said 
Emma  Travis  was  by  me  required,"  &c. 

The  counsel  for  the  prisoner  objects  to  the  sufficiency  of 
the  commitment  because  it  simply  states  that  Emma  Travis 
"  has  been  duly  convicted  before  me,"  &c.,  without  stating 
any  facts  showing  the  conviction  was  duly  had.  Nothing  is 
better  settled  than  that  the  jurisdiction  of  inferior  courts  and 
magistrates  must  affirmatively  appear.  A  statement  that  any 
act  has  been  regularly  or  duly  done  is  not  sufficient ;  the  pre- 
liminary steps  must  be  stated,  so  that  it  can  be  seen  that  all 
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was  due  and  regular.  The  liberty  of  the  citizen  cannot 
depend  upon  the  declaration  of  the  magistrate  that  he  has 
done  all  that  the  law  requires,  but  upon  the  actual  perform- 
ance of  those  duties.  In  the  absence,  then,  of  any  proof 
showing  a  valid  complaint,  the  issue  of  a  warrant,  the  arrest 
of  the  prisoner,  the  bringing  her  before  the  .  magistrate,  and 
the  proceedings  upon  such  arraignment,  the  prisoner  cannot 
be  detained  upon  the  warrant  which  is  returned  as  the  sole 
cause  and  right  of  detention. 

The  prisoner,  however,  has  not  rested  her  case  upon  the 
simple  warrant  of  commitment,  but  has  produced  the  record 
of  conviction,  which  was  filed  in  the  Albany  county  clerk's 
office,  and  claims  that  there  has  been  no  regular  conviction, 
as  the  warrant  of  commitment  recites.  Her  right  to  do  so  is 
unquestionable,  for  the  habeas  corpus  act  (3d  R.  S.  \Qth  ed.], 
p.  878,  sec.  3)  provides :  "  The  court  or  officer  before  whom 
the  party  sl.iall  be  brought,  on  such  writ  of  habeas  corpus, 
shall,  immediately  after  the  return  thereof,  proceed  to  examine 
into  the  facts  contained  in  such  return,  and  into  the  cause  of 
the  confinement  or  restraint  of  such  party,  whether  the  same 
shall  have  been  upon  commitment  for  any  criminal,  or  sup- 
posed criminal  matter  or  not."  In  making  such  examination 
required  by  this  section,  the  court  must  look  at  the  record  of 
the  conviction  which  the  statute  (vol.  2,  R.  S.  [Qth  ed.~\,  p. 
893,  sec.  2)  requires  the  magistrate  to  file.  Tested  by  the  statute, 
the  pretended  record  utterly  fails.  The  magistrate  is  required 
"  to  make  up,  sign,  and  file  in  the  county  clerk's  office,  a 
record  of  the  conviction  of  such  offender,  as  a  disorderly 
person,  specifying  generally  the  nature  and  circumstances  of 
the  offense."  What  a  record  in  a  case  like  the  present  must 
contain,  is  very  clearly  set  forth  in  The  People  agt.  Phillips 
(1  Parker's  Grim.  Reps.,  95)  by  judge  EDMUNDS.  The  one 
now  produced  does  not  show  the  arraignment  of  the  prisoner, 
her  confession  or  denial  of  the  charge,  the  examination  of 
witnesses  in  her  presence,  the  nature  and  character  of  the  tes- 
timony, and,  above  all,  it  fails  to  state  what  the  statute 
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requires,  "  the  circumstances  of  the  offense."  It  is  no  com- 
pliance with  such  statute  for  the  magistrate  to  use  the  language 
of  the  act  and  say  that  Emma  Travis  is  a  disorderly  person, 
"  for  that  she  was  and  is  a  common  prostitute,"  for  that  is 
a  simple  conclusion  by  him  depending  upon  "  the  circum- 
stances" which  are  not  detailed.  Judge  EDMUNDS,  in  the  case 
above  cited  (page  104),  has  well  said :  "  In  describing  the 
offense,  a  mere  compliance  with  the  terms  of  the  statute  will 
not  suffice,  for  if  a  magistrate  merely  states  the  facts  of  the 
offense,  in  the  words  of  the  act,  when  the  evidence  does  not 
warrant  the  conclusion,  he  subjects  himself  to  a  criminal  prose- 
cution (R.  agt.  Thompson,  2  T.  JR.,  18  ;  It.  agt.  Pearce,  9  East, 
358  ;  R.  agt.  Davis,  6  T.  JR.,  171 ;  Ardry  agt.  Hoole,  Cowp., 
825).  The  particular  circumstances  which  conduce  the  opinion 
of  the  magistrate  must  be  set  forth,  and  not  the  mere  result 
or  conclusion  from  them  (2  Rob.  Jus.,  546)."  In  announcing 
the  decision  that  the  prisoner  must  be  discharged,  it  is  proper 
that  the  court  should  also  state  that  personal  liberty  must  be 
carefully  guarded.  It  is  true  that  no  false  humanity  should 
recklessly  open  prison  doors  and  allow  the  criminal  to  go  free, 
but  it  is  equally  true  that  summary  convictions/under  special 
statutes,  should  be  carefully  scrutinized,  and  should  be  upheld 
only  when  it  affirmatively  appears  that  all  the  guards  of  the 
law  have  been  regularly  passed,  and  legal  requirements  lit- 
erally complied  with. 

There  is  no  intent  in  the  present  case  to  unduly  criticise 
the  action  of  the  magistrate.  Perhaps  all  his  steps  were 
regular,  and  his  conclusions  just,  but  his  record  should  have 
shown  them  to  be  so.  The  forms  (it  is  due  to  him  to  say)  of 
his  commitment  and  record  are  those  found  in  a  well-known 
text-book ;  but  they  are  clearly  bad,  as  we  have  endeavored 
to  show,  and  cannot,  therefore,  be  upheld. 
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K  Y.  SUPERIOR  COURT. 

THE  NEW  ENGLAND  IRON  COMPANY  agt.  THE  NEW  YORK 
LOAN  AND  IMPROVEMENT  COMPANY,  impleaded. 

Discover  of  documents  before  trial —  what  the  petition  must  show  and  point 
out  to  entitle  a  party  to  tJie  order. 

The  application  for  a  discovery  of  documents  before  trial  should  be 
denied  in  cases  where  it  is  clear  that  they  may  be  produced  on  an  exam- 
ination, before  trial,  of  an  adverse  party,  under  a  subpana  duces  tecum, 
when  the  object  is  only  to  prove  circumstances  as  the  foundation  of 
relevant  inferences,  rather  than  a  fact  proximately  probative  of  an  issue. 

To  entitle  a  party  to  a  discovery  of  documents  before  trial,  the  party 
applying  shall  show,  to  the  satisfaction  of  the  court  or  judge,  "  the 
materiality  and  necessity  of  the  discovery  sought,  the  particular  inform- 
ation which  he  requires,  and  that  there  are  entries  of  the  matters  he 
seeks  a  discovery  of  "  (Rule  15). 

The  New  England  Iron  Company,  in  its  suit  against  the  Metropolitan  Rail- 
way Company,  for  $4,500,000  damages,  for  violation  of  a  contract  to 
furnish  the  iron  for  the  elevated  road,  joined  the  New  York  Loan  and 
Improvement  Company  as  codefendant,  claiming  that  the  last-named 
company  had  aided  and  abetted  the  railroad  company  to  commit  the 
alleged  breach  of  contract,  the  contract  having  been  awarded  finally  to 
the  Loan  and  Improvement  Company.  In  the  petition  of  plaintiffs  for 
a  discovery  of  documents  before  trial  (alleged  to  be  in  the  possession 
of  the  Loan  and  Improvement  Company),  it  was  claimed  that  these 
documents  would  prove  circumstances  of  knowledge,  motive  and  intent 
on  the  part  of  such  company,  showing  that  they  knowingly  ousted  the 
plaintiffs  from  the  benefit  they  would  have  derived  from  the  perform- 
ance of  their  contract. 

Held,  that  the  petition  should  be  dismissed  on  the  ground  that  it  did  not 
point  to  the  places  where  the  information  sought  for  existed,  nor 
describe  the  entries,  excepting  by  stating  the  supposed  effect  as  evi- 
dence rather  than  their  intrinsic  character. 

Also,  on  the  ground  that  it  did  not  show  any  reason  for  resorting  to  this 
method  of  proof,  either  in  expediency  or  necessity. 
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Special  Term,  June,  1878. 
F.  J.  Fithian,  for  plaintiff. 
Alexander  &  Green,  for  defendant. 

SEDGWICK,  J. —  The  action  is  against  the  present  defendant 
for  aiding  and  abetting  its  codefendant  to  commit  a  breach 
of  a  contract  between  the  latter  and  the  plaintiff.  On  this 
motion  it  may  be  assumed  that  such  an  action  lies,  and  that 
knowledge  of  the  obligation  of  the  parties  and  fraudulent 
intent  are  material  to  be  proved  against  the  defendant. 

It  has  been  found  impossible  to  specify  accurately  the  cases 
in  which  (in  our  practice)  a  party  may  have  a  discovery  of 
documents  before  trial.  In  cases  where  it  is  clear  that  they 
may  be  produced  on  an  examination,  before  trial,  of  an  adverse 
party  under  a  subpoena  duces  tecum,  the  application  has  been 
denied  when  the  object  was  only  to  prove  circumstances  as 
the  foundation  of  relevant  inferences  rather  than  a  fact  proxi- 
mately  probative  of  an  issue  ;  and  the  court  has  always  to 
use  discretion  in  reference  to  each  application. 

In  the  present  case  it  is  not  argued  that  an  officer  of  a 
corporation,  a  party  to  an  action,  may  be  compelled  to  pro- 
duce books  of  the  corporation  in  an  examination  before  trial. 
The  impossibility  of  securing  testimony  from  the  books  in 
this  manner,  does  not,  however,  show  that  in  such  cases  a 
party  has  a  general  and  absolute  right  to  a  discovery  of  their 
contents.  The  language  of  the  Revised  Statutes,  the  Code 
and  the  rule  rather  negative  the  idea  of  there  being  a  general 
right,  and  the  Code  especially  supposes  that  the  right  is  to 
exist  in  special  cases,  which  it  requires  the  rules  of  practice 
to  state.  As  yet  the  rules  have  not  stated  them.  A  consid- 
eration of  the  issues  in  this  action,  shows  that  the  discovery 
is  needed  to  aid  the  plaintiff  to  prove  —  not,  on  the  statements 
of  the  complaint,  the  breach  of  plaintiff's  contract  or  that 
the  present  defendant's  contract  supplanted  plaintiff's  contract, 
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for  these  matters,  if  they  exist,  can  easily  be  proved  without 
this  discovery  —  but  to  prove  circumstances  of  knowledge, 
motive  and  intent  on  the  part  of  the  present  defendant,  i.  e., 
the  discovery,  may  show  that  the  defendant  corporation 
knowingly  ousted  the  plaintiff  from  the  benefits  they  would 
have  derived  from  a  performance  of  their  contract.  Perhaps 
there  would  be  facts  shown  relevant  to  the  amount  of  dam- 
ages. By  Rule  15,  the  party  applying  shall  show  to  the  satis- 
faction of  the  court  or  judge,  the  materiality  and  necessity 
of  the  discovery  sought,  the  particular  information  which  he 
requires,  and  that  there  are  entries  of  the  matters  he  seeks  a 
discovery  of. ' 

By  this  rule,  and  indeed  the  general  reason  of  the  thing, 
the  necessity  referred  to  is  not  the  general  necessity  that  exists 
for  getting  relevant  testimony,  but  is  a  necessity  peculiar  to 
the  case,  of  getting  the  information  in  this  particular  manner. 
This  kind  of  necessity  does  not  exist  when  it  is  probable  that 
the  information  can  be  had  by  the  usual  and  ordinary  methods 
of  subpoena  for  the  trial,  there  being  no  danger  shown  that 
the  evidence  will  be  lost  before  trial ;  or  some  peculiar  expe- 
diency should  call  for  it.  In  no  case,  in  my  judgment,  can 
the  necessity  be  placed  upon  the  information  being  wanted 
to  prepare  for  trial.  The  matters  looked  after  must  be,  in 
themselves,  evidence  in  the  cause,  to  the  introduction  of  which 
the  usual  objections  and  exceptions  are  applicable. 

The  experience  of  judges  under  the  prevailing  practice  is, 
I  am  sure,  that  when  what  is  gained  for  proof  actually  used 
upon  the  trial  is  considered,  with  the  futile  experiments  made 
upon  a  mistaken  necessity  that  furnish  no  proof  for  the  trial, 
the  general  result  calls  for  the  greatest  caution  in  granting 
such  applications. 

Again,  the  rule  requires  that  on  the  face  of  the  petition 
there  should  appear  at  least  a  probability  that  the  books  or 
papers  contain  the  information  asked  for.  It  is  not  enough 
that  perhaps  it  may  be  found  there  and  perhaps  not.  The 
rule  further  requires  that  the  information  wanted  should  be 
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described  in  a  particular,  not  a  general,  manner:  First,  in 
justice  to  the  opposite  party,  to  enable  him  to  produce  copies, 
make  admissions,  answer  with  accuracy  the  application,  and 
to  reserve  from  disclosure  what  he  has  a  right  to  reserve ; 
second,  to  guide  the  judge  in  making  proper  directions.  At 
all  stages  of  this  proceeding  it  is  supposed  that  the  party 
knows  what  his  action  or  defense  is,  and  what  testimony  he 
seeks. 

The  present  application  says  it  is  material  to  show  and  prove 
who  and  what  persons  were  from  time  to  time,  at,  before  or 
after  the  execution  of  plaintiffs  contract,  officers,  managers 
and  directors  of  said  corporation,  the  amount  of  the  shares  of 
stock  held  or  owned  by  said  managers,  directors  and  officers, 
what  interests  they  had  in,  and  what  relation  they  sustained 
to,  the  defendant  and  to  the  several  construction  contracts  for 
constructing  and  equipping  the  railway,  to  show  and  prove 
the  actions,  resolutions  and  proceedings  of  the  directors  and 
managers  of  the  defendant,  in  meetings  assembled  in  respect 
to  the  making,  execution  and  performance  of  the  various  con- 
tracts, and  all  the  matters  and  things  pertaining  and  relating 
thereto. 

The -application  further  says  that  the  defendant  has  a  book 
of  the  actions  and  proceedings  of  meetings  of  stockholders 
and  directors  and  managers  of  the  corporation.  The  present 
application  does  not  embrace  the  matters  which  are  alleged  to 
refer  to  the  ratification  by  the  codefendant  of  the  contract 
made  with  plaintiff.  It  is  further  stated  that  the  present 
defendant's  book  of  minutes  contains  entries  in  respect  to  the 
negotiation,  execution  and  delivery  of  the  construction  con- 
tract between  the  defendants  and  of  the  sub-contracts  for  the 
performance  and  carrying  out  of  the  same,  and  various  other 
matters  pertaining  thereto,  the  particulars  of  which  are  to  the 
petitioners  unknown ;  and  further,  that  the  book  of  minutes 
contains  entries  showing  who  and  what  persons  were,  from 
time  to  time,  selected  and  chosen  as  officers,  directors  and 
managers  of  the  corporation ;  that  the  defendant  has  books 
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known  as  stock  books,  stock  subscription  books,  stock  ledger, 
stock  transfer  book,  which  show  the  amount  and  number  of 
shares  of  stock  of  the  company  held  by  the  directors,  officers 
and  managers  of  the  corporation. 

From  these  allegations,  it  clearly  appears  that  the  matters 
so  generally  stated  are  not,  as  stated,  evidence  in  the  cause. 
In  each  severable  proposition  matters  are  included  which  can- 
not be  evidence.  The  probability  is,  that  the  greater  part  of 
the  particulars  involved,  but  not  stated,  are  of  this  kind.  The 
other  particulars  may  or  may  not  be  evidence.  The  petition 
itself  does  not  characterize  any  entry  or  document  as  to  which 
it  can  now  be  said  that  it  is  admissible  evidence.  It  may  be 
guessed  from  the  pleadings  that  the  applicant  supposes  or 
believes  that  if  there  were  an  opportunity  to  examine  all  the 
documents,  some  part  of  their  contents  would  show  that  indi- 
viduals, being  officers  or  stockholders,  or  the  corporation  itself, 
were  greatly  interested  or  intentionally  acted  in  bringing 
about  a  breach  of  the  alleged  contract  with  plaintiff. 

To  accomplish  this  even  would  involve  the  defendant 
forced  to  exhibit  books  which  it  is  probable  he  has  a  right  to 
keep  undisclosed.  It  is  clear  to  me  that  the  petition  does  not 
point  to  the  places  where  the  information  exists,  nor  does  it 
describe  the  entries,  excepting  by  stating  their  supposed  effect 
as  evidence  rather  than  their  intrinsic  character.  The  descrip- 
tion that  is  given  is  consistent  with  their  not  being  evidence 
in  the  action.  Nor  does  the  petition  show  any  reason  for 
resorting  to  this  method  of  proof,  either  in  expediency  or 
necessity.  The  first  impression  is  that  the  kind  of  evidence 
called  for  can  be  had  abundantly  outside  of  the  discovery  of 
the  books,  &c.,  and  at  least  the  petition  does  not  show  the 
contrary.  In  fine,  the  petition  does  not  meet  the  require- 
ments of  Kule  15,  and  the  application  to  dismiss  it  must  be 
granted,  with  ten  dollars  costs. 
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SUPKEME  COUKT. 

FKANCIS   COSTELLO  and  another  agt.  ANTHONY  MEADE  and 

others. 

Mortgage  —  Forged  satisfaction  thereof — purchasers  in  good  faith  relying 
upon  the  record  —  Estoppel  —  Laches. 

A  satisfaction-piece  of  a  mortgage  purporting  to  be  executed  by  the  mort- 
gagee, properly  acknowledged,  was  filed  in  the  register's  office  and  the 
mortgage  was  marked  satisfied  of  record ;  afterwards  the  mortgage  was 
assigned  by  the  mortgagee  to  a  bona  fide  purchaser  for  a  valuable  con- 
sideration ;  afterwards  the  premises,  covered  by  the  mortgage,  were 
purchased  by  a  person,  believing  from  the  records  that  the  premises 
were  discharged  from  the  mortgage. 

Held,  that  the  assignee  of  the  mortgage  could  not  enforce  his  mortgage 
against  the  premises,  in  the  hands  of  such  innocent  purchaser,  upon  an 
allegation  that  the  signature  to  the  satisfaction-piece  was  a  forgery,  he 
not  having,  as  soon  as  he  discovered  the  alleged  forgery,  taken  steps  to 
correct  ^ie  record  or  to  enforce  his  mortgage;  and  that  others,  through 
the  silence  and  inactivity  of  the  plaintiff,  were  justified  in  dealing  with 
the  property  as  though  the  mortgage  was  properly  discharged. 

When  a  man  so  conducts  himself,  whether  intentionally  or  not,  that  a 
reasonable  person  would  infer  that  a  certain  state  of  things  exists  and 
acts  on  that  inference,  he  shall  be  estopped  from  denying  it  (Cornish  agt. 
Abington,  4  Hurl  &  Norman,  556). 

Effect  of  laches  considered. 

Special  Term,  April,  1878. 

ACTION  for  foreclosure  of  a  mortgage. 

F.  G.  Salmon,  for  plaintiff. 

C.  Elliot  Miner,  for  defendant  Meade. 

/.  R.  Marvin,  for  defendant  Pardy. 
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VAN  YORST,  J.  —  A  satisfaction-piece  of  the  mortgage  pur- 
porting to  be  executed  by  the  mortgagee,  the  execution  of 
which  was  acknowledged  before  a  proper  officer,  was  duly 
filed  in  the  register's  office  on  the  6th  February,  1872,  and 
the  mortgage  was  marked  satisfied  on  the  record. 

Afterwards,  and  on  the  19th  day  of  March,  1872,  the  mort- 
gage was  assigned  by  the  mortgagee  to  the  plaintiff  for  a 
valuable  consideration,  the  assignees  having  no  actual  notice 
of  the  satisfaction  on  the  record. 

The  defendant  Meade  afterwards  purchased  the  mortgaged 
premises  for  a  valuable  consideration  in  good  faith,  believing 
from  the  record  that  the  mortgage  was  satisfied. 

The  conveyance  to  Meade  is  dated  4th  June,  1872.  The 
rights  of  the  defendant  Pardy  were  afterwards  acquired,  as  a 
mortgagee,  in  good  faith  and  for  a  valuable  consideration. 
It  is  claimed  by  the  plaintiffs  that  the  signature  to  the  satis- 
faction-piece is  a  forgery  and  that  the  mortgage  remains  a  lien 
and  may  be  enforced  out  of  the  land  covered  thereby. 

The.  evidence  upon  this  subject  is  in  direct  conflict,  and  the 
question  is  left  in  some  doubt  and  uncertainty  as  to  whether 
or  not  the  signature  is  genuine. 

A  decision  either  way  involves  witnesses  in  false  swearing. 
The  mortgagee  testifies  that  he  did  not  execute  the  satisfac- 
tion-piece and  that  the  signature  -is  a  forgery.  On  the  other 
hand  a  witness  is  produced  who  testifies  that  he  was  present 
and  saw  the  mortgagee  execute  the  paper,  and  went  with  him 
before  the  notary  and  saw  him  acknowledge  its  execution. 
The  notary  did  not  personally  know  the  mortgagee,  he  relied 
upon  an  introduction  to  him  at  the  time. 

This  evidence  is  indecisive,  but  the  view  I  take  of  this  case 
renders  it  unimportant  to  determine  the  question  as  to  the 
genuineness  of  the  signature.  By  the  conduct  and  omissions 
of  the  plaintiffs,  in  so  far  as  the  defendants'  rights  are  con- 
cerned, the  satisfaction-piece  must  have  the  same  effect  as 
though  it  were  genuine,  and  for  the  purposes  of  this  action 
must  be  deemed  to  be  such. 
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Knowledge  of  the  existence  of  this  satisfaction-piece  and 
the  discharge  of  the  mortgage  on  the  record  was  brought  to 
the  plaintiffs  as  early  as  April,  1872.  They  took  no  steps 
either  to  enforce  their  mortgage  by  action  or  to  correct  the 
record,  but  suffered  the  record  to  remain  as  though  the  mort- 
gage was  well  discharged.  It  has  remained  so  for  several 
years.  The  silence  and  inactivity  of  the  plaintiffs  justified 
others,  acting  in  good  faith  and  relying  upon  the  record,  in 
dealing  with  the  property  as  though  the  mortgage  was  prop- 
erly satisfied  and  discharged. 

In  so  far  as  the  defendant  Pardy  is  concerned,  whose  rights 
were  last  acquired,  the  plaintiffs  concede  the  equity  of  her 
claim  that  their  mortgage  should  be  postponed  to  her's.  But 
the  equity  of  the  defendant  Meade  is  denied  upon  the  ground 
that  the  laches  of  the  plaintiffs  is  not  set  up  in  his  answer. 

I  do  not  think  it  was  essential  to  the  defendants'  rights  that 
such  defense  should  have  been  interposed  by  the  answer. 

In  law  the  laches  of  the  plaintiffs,  from  the  facts  appearing 
upon  the  trial,  should  shield  the  defendant  who  otherwise 
would  be  damnified  thereby. 

The  plaintiffs  could  have,  protected  themselves  and  saved 
both  defendants  from  loss  by  prompt  and  decisive  action  so 
soon  as  they  learned  of  the  existence  of  the  satisfaction-piece. 
Their  omission  to  move  justified  the  defendants  in  believing 
that  the  premises  were  unincumbered  by  the  mortgage.  For 
if  a  man  so  conducts  himself,  whether  intentionally  or  not,, 
that  a  reasonable  person  would  infer  that  a  certain  state  of 
things  exists  and  acts  on  that  inference  he  shall  be  afterwards 
estopped  from  denying  it  (Cornish  agt.  Abington,  4  H.  &  N., 
556,  BBAMWELL,  J.). 

It  cannot  but  be  that  the  plaintiffs  were  under  a  positive 
duty,  if  they  would  preserve  their  rights  under  their  mort- 
gage, to  have  promptly  interposed  by  appropriate  action  so 
that  the  record  should  not  be  allowed  to  mislead  persons  deal- 
ing in  the  usual  way  in  good  faith  with  respect  to  the  land, 
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and  who  were  justified  in  relying  upon  the  truthfulness  of 
the  record. 

The  failure  of  the  plaintiffs  to  act  leads  to  the  conclusion 
that  they  themselves  supposed  that  the  mortgage  was  properly 
satisfied.  The  loss,  therefore,  if  any,  must  fall  upon  the  plain- 
tiffs and  not  upon  the  defendants  who  are  wholly  innocent. 

As  to  the  defendant  Meade  the  complaint  must  be  dismissed, 
with  costs ;  and  as  to  the  defendant  Pardy  it  must  be  adjudged 
that  her  mortgage  should  have  preference  over  the  plaintiffs, 
and  she  should  recover  her  costs  of  this  action. 
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SUPKEME  COUKT. 

URIEL  MARKELL,  administrator  of  ROBERT  MARKELL,  deceased, 
agt.  GEORGE  E.  BENSON. 

Examination  of  a  party  in  his  own  behalf — when  and  when  not  allowed  — 
Code  of  Civil  Procedure,  section  829 —  Deceased  person  —  Action  by  repre- 
sentative of. 

Action  by  administrator  against  defendant,  a  practicing  physician,  to 
recover  damages  for  negligence  in  causing  the  death  of  testator  by 
giving  to  him  an  overdose  of  morphia.  On  the  trial  the  wife  of  the 
plaintiff  and  mother  of  the  deceased,  also  a  daughter  of  the  plaintiff, 
and  the  plaintiff  himself,  were  examined  as  witnesses  in  his  behalf. 
The  wife  and  daughter  testified  to  the  visit  of  the  defendant  to  the 
deceased,  and  the  incidents  thereof,  whilst  the  plaintiff,  who  had  been 
present  in  the  sick  room  when  the  defendant  was  in  attendance,  testified 
to  an  interview  he  had  with  the  defendant  when  the  latter  was  sum- 
moned to  the  house : 

Held,  that,  under  the  provisions  of  section  829  of  the  Code  of  Civil  Pro- 
cedure, the  defendant  was  entitled  to  be  examined  in  his  behalf  to  prove 
what  had  taken  place  at  his  interview  with  the  deceased  at  the  visit, 
during  which  the  plaintiff  claimed  that  the  alleged  fatal  dose  of  mor- 
phia was  left  with  directions  to  be  taken  if  the  pain  of  the  patient 
returned. 

When  the  plaintiff  testified  to  a  conversation  between  him  and  the  defend- 
ant which  related  and  referred  to  the  transaction  between  the  deceased 
and  the  defendant,  upon  which  the  case  turned,  he  gave  evidence  "  con- 
cerning the  same  transaction  or  communication  "  upon  which  the  defendant 
was  subsequently  examined. 

Evidence  of  admissions  as  to  what  took  place  at  a  certain  time  concern  the 
transaction  to  which  they  refer.  The  language  of  the  section  does  not 
limit  the  examination  of  a  party  in  his  own  behalf  to  the  solitary  case 
when  his  opponent  had  detailed  the  events  of  a  transaction  or  comm-u- 
nication  from  personal  knowledge  because  present  thereat,  but  permits 
him  to  be  examined  "  concerning  a  personal  transaction  or  communica 
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tion  between  the  witness  and  the  deceased  person,"  when  the  *  *  * 
administrator  *  *  *  is  examined  in  his  own  behalf  *  *  *  con- 
cerning the  same  transaction  or  communication. 

Where  the  wife  of  the  administrator  is  allowed  to  testify  concerning  a 
personal  transaction  or  communication  between  the  deceased  person 
and  the  defendant,  the  defendant  should  also  be  allowed  to  be  examined 
in  his  own  behalf  concerning  the  "  same  transaction  or  communication." 

Section  399  of  the  old  Code  commented  on,  and  a  nice  distinction  drawn 
between  that  section  and  section  829  of  the  Code  of  Civil  Procedure. 

Special  Term,  1878. 

MOTION  by  plaintiff  for  a  new  trial  upon  tne  judge's  minutes. 

Mr.  Chace  and  Mr.  Cody,  for  plaintiff. 

Mr.  Esselstyn  and  Mr.  Delamarter,  for  defendant. 

WESTBKOOK,  J.  —  Upon  the  trial  of  this  cause  at  the 
•Columbia  circuit,  in  October,  1877,  a  verdict  was  rendered 
for  the  defendant,  which  the  plaintiff  moves  to  set  aside  for 
the  alleged  error  of  the  judge  in  the  admission  of  evidence. 

The  action  was  brought  to  recover  damages  flowing  from 
the  death  of  Robert  Markell,  which  was  alleged  to  have  been 
caused  by  giving  to  the  deceased  an  overdose  of  morphia,  by 
the  direction  of  the  defendant.  The  deceased,  on  the  29th 
day  of  August,  1876,  was  taken  sick  with  bilious  colic,  and 
the  defendant,  a  practicing  physician  in  the  city  of  Hudson, 
was  called  to  attend  him.  A  hypodermic  injection  of  mor- 
phia was  administered,  and  a  dose  of  the  same  substance 
left  to  be  taken  at  7  o'clock  p.  M.  On  the  succeeding 
day  (August  30,  1876)  the  defendant  again  visited  deceased 
and  gave  a  second  hypodermic  injection  of  morphia,  and  the 
plaintiff  claimed  that  defendant  also  left  a  dose  of  morphia 
of  from  three  to  five  grains  and  contained  in  a  blue  paper, 
with  directions  to  administer  the  same  if  the  pain  of  the 
deceased  returned.  The  plaintiff  further  claimed  that  about 
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9  o'clock  of  that  night  such  pain  having  returned,  in  con- 
formity with  the  directions  of  the  defendant,  the  morphia 
was  given,  and  in  consequence  thereof  the  deceased  died 
about  3  o'clock  of  the  morning  of  August  31,  1876.  The 
defendant  denied  that  he  had  left  any  morphia  to  be  taken  on 
the  thirtieth,  and  also  insisted  that  the  death  was  not  the 
result  of  morphia. 

On  the  trial  of  the  action  the  wife  of  the  plaintiff,  and 
mother  of  the  deceased,  a  daughter  of  the  plaintiff,  and  the 
plaintiff  were  examined  as  witnesses  in  his  behalf.  The  wife 
and  daughter  testified  to  the  visit  of  the  defendant  to  the 
deceased,  and  the  incidents  thereof,  whilst  the  plaintiff,  who 
had  been  present  in  the  sick  room,  when  the  defendant  was 
in  attendance,  testified  to  an  interview  he  had  with  the 
defendant  when  the  latter  was  summoned  to  the  house  on  the 
morning  of  the  thirty-first,  as  follows :  "  On  the  way  to  the 
house,  he  said,  'what  have  you  given  or  have  you  done?' 
I  replied,  '  We  have  given  the  powder  you  left.'  He  replied, 
'  I  left  no  powder,  nor  did  I  give  directions  to  give  him  any.' 
I  answered,  '  You  surely  did,  doctor.'  He  did  not  contradict 
this.  He  said,  '  I  fear  there  is  a  great  mistake  about  this  pow- 
der, I  missed  it  between  three  and  four  yesterday  afternoon 
and  I  supposed  I  had  lost  it.'  I  replied,  '  It  is  a  pity,  doctor, 
that  you  did  not  retrace  your  steps.' "  After  this  evidence 
had  been  given  the  defendant  was  offered,  as  a  witness  in  his 
own  behalf,  to  prove  what  had  taken  place  at  his  interview 
with  the  deceased  on  the  thirtieth,  the  visit  during  which  the 
plaintiff  claimed  that  the  alleged  fatal  dose  of  morphia  was 
left  with  directions  to  be  taken  if  the  pain  of  the  patient 
returned,  and  was  objected  to  on  the  part  of  the  plaintiff 
under  section  829  of  the  Code  of  Civil  Procedure.  The  objec- 
tion was  overruled  and  the  party  was  sworn  and  examined  as 
a  witness  and  emphatically  denied  that  during  that  attendance 
upon  the  deceased  he  had  left  any  morphia  to  be  taken  by 
him.  It  is  claimed  that  the  admission  of  this  evidence  was 
erroneous. 
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The  section  of  the  Code  upon  which  the  objection  is  based 
declares  that  "a  party  *  *  *  shall  not  be  examined  as 
a  witness  in  his  own  behalf  or  interest  *  *  *  against 
the  *  *  *  administrator  *  *  *  of  a  deceased  person 

*  *     *    concerning  a  personal  transaction  or  communica- 
tion between  the  witness  and  the  deceased  person,     *     *     * 
except  where  the     *     *     *     administrator     *     *     *     is 
examined  in  his  own  behalf    *     *     *    or  the  testimony  of 

*  *     *    the  deceased  person  is  given  in  evidence  concern- 
ing the  same  transaction  or  communication."     It  was  held  at 
the  circuit,  first,  that  when  the  plaintiff  testified  to  a  conver- 
sation between  him  and  the  defendant  which  related  and 
referred  to  the  transaction  between  the  deceased  and  the 
defendant,  upon  which  the  case   turned,  he  gave  evidence 
"  concerning  the  same  transaction  or  communication "  upon 
which  the  defendant  was  examined.     Evidence  of  admissions 
as  to  what  took  place  at  a  certain  time  concern  the  transaction 
to  which  they  refer.     The  language  of  the  Code,  it  seems  to 
me,  does  not  limit  the  examination  of  a  party  in  his  own 
behalf  to  the  solitary  case  when  his  opponent  had  detailed 
the  events  of  a  transaction  or  communication  from  personal 
knowledge  because  present  thereat,  but  permits  him  to  be 
examined  "  concerning  a  personal  transaction  or  communica- 
tion between  the  witness  and  the  deceased  person,"  when  "  the 

*  *     *     administrator     *     *     *     is  examined  in  his  own 
behalf     *     *     *     concerning  the  same  transaction  or  com- 
munication."    The  second  ground  upon  which  the  evidence 
was  received  was  this :     By  section  830  of  the  Code,  then  in 
force  but  now  repealed,  the  husband  or  wife  of  the  party 
offered  was  also  excluded  whenever  the  party  was  excluded 
by  the   previous   section.     This  provision,  it  was  held,  was 
equivalent  to  a  declaration  that  all  the  provisions  of  section 
829  were  applicable  to  both  husband  and  wife,  and  that  it  was 
based  upon  the  well  known  maxim  of  the  common  law  that 
"husband  and  wife  are  one  person."     If  one  could  not  be 
examined  when  the  other  could  not,  it  would  seem,  from  the 
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spirit  and  reason  of  this  section,  founded  as  it  was  upon  the 
unity  of  their  persons,  that  when  either  could  be  called  and 
was  called,  then  the  mouth  of  the  opposite  party  was  opened 
in  regard  to  the  same  transaction  or  communication  concerning 
which  either  had  given  evidence.  Any  other  construction  of 
the  Code  would,  it  seemed  to  me,  work  most  manifest  injus- 
tice. We  then  argued  that  the  reason  for  the  exclusion  of 
the  evidence  of  the  party  was,  that  he  ought  not  to  be  allowed 
to  manufacture  a  case,  or  a  defense,  against  a  dead  man's 
•estate  by  proving  a  transaction  or  communication  with  one, 
whose  lips  were  closed.  If,  however,  the  representative  of 
the  deceased  person  gave  evidence  concerning  the  transaction, 
then  the  party  could  speak ;  but  if  the  husband  or  wife,  as 
the  case  might  be,  of  his  opponent,  who  was  really  "  one 
flesh "  with  the  person  to  the  record  could  testify,  and  the 
opposite  party  be  still  compelled  to  remain  silent,  then  the 
precise  evil  was  done  to  the  living  party,  from  which  «the 
section  was  designed  to  shield  the  dead  one,  which  was  that  as 
the  dead  could  not  contradict  the  living  party,  the  latter  must 
also  remain  silent,  unless  justice  to  him  required  that  he  should 
be  heard  in  regard  to  a  transaction  concerning  which  the 
representative  of  the  dead  had  knowledge  and  had  been 
heard.  Then  when  the  representative  of  the  dead  has  spoken, 
very  properly,  as  the  reason  for  the  exclusion  of  the  evidence 
ceased,  the  exclusion  itself  ceased  to  be  operative.  If  then 
the  representative  of  the  dead  has  personal  knowledge  of  a 
transaction  or  communication  between  such  deceased  and 
the  opposite  living  party,  and  either  by  his  or  her  own 
words,  or  those  of  one  who  with  the  other  make  "  one 
person,"  is  heard  as  to  the  details  thereof,  no  sound 
reason  exists  to  exclude  the  evidence  of  the  opposite  party. 
His  antagonist  has  been  heard,  the  reason  for  his  exclusion 
has  ceased  to  operate,  and  if  excluded,  a  statute  designed  to 
secure  silence  by  the  interested  living  party  against  the  dead, 
only  when  the  latter  cannot  be  heard  through  his  or  her 
representative,  has  been  so  construed  that  the  living  cannot 
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be  heard  in  his  own  defense  when  the  reason  for  his  exclusion 
no  longer  exists,  and  when  the  representative  of  the  dead  has 
been  fully  heard  upon  the  same  subject.  Is  the  law  so  unjust, 
and  does  any  iron  rule  of  construction  compel  the  court  so  to 
hold  ?  It  was  thought  otherwise  upon  the  trial,  and  that 
opinion  remains  unchanged. 

For  these  two  reasons,  which  were  stated  upon  the  trial,  the 
defendant  was  allowed  to  be  examined.  The  conclusion  was 
hastily  formed ;  but,  though  it  has  been  carefully  since  con- 
sidered, and  without,  as  we  hope,  any  desire  to  sustain  an 
erroneous  ruling,  our  conviction  remains  that  it  must  be 
adhered  to.  In  this  case,  the  wife,  who  was  the  alter  ego,  the 
other  self  of  the  plaintiff,  and  his  daughter,  who  were  also 
the  mother  and  sister  of  the  deceased,  have  testified  that  the 
defendant  left  the  morphia  to  be  administered.  This -was 
supplemented  by  the  evidence  of  the  plaintiff  himself,  who, 
whilst  not  professing  to  detail  the  transaction  between  the 
deceased  and  the  defendant  as  he  witnessed  it,  undertook  to 
give  a  conversation  with  the  defendant  "concerning"  it,  in 
which,  without  swearing  directly  that  the  defendant  left  the 
morphia  with  directions  for  its  being  taken,  he  does  swear  that 
he  so  asserted  the  fact  and  the  truth  to  be,  and  that  defend- 
ant did  not  contradict  it.  To  have  refused  the  defendant  the 
right,  under  such  circumstances,  of  being  heard,  was,  it  then 
seemed  to  me,  and  still  seems,  a  simple  and  unadulterated 
perversion  of  justice ;  and  he  was  accordingly  permitted  to 
narrate  the  events  of  August  30,  1876,  concerning  which  the 
whole  family  of  his  opponent,  and  the  opponent  himself,  had 
given  evidence. 

Upon  the  present  argument,  however,  a  recent  case  in  the 
court  of  appeals  (Ohadwick  agt.  Fowler  et  al.')  is  referred  to 
as  overruling  one  of  the  grounds  (the  first)  upon  which  the 
evidence  was  admitted,  and  the  new  argument  founded 
thereon  will  now  be  considered.  In  that  case,  according  to 
the  manuscript  opinion  furnished,  certain  declarations  of  the 
plaintiff  were  proved  by  the  defendant,  as  to  what  plaintiff 
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had  agreed  with  a  deceased  person  to  give  for  certain  land. 
The  plaintiff  was  then  called,  and  was  allowed  to  answer  this 
question :  "  Did  you  ever  agree  to  pay  thirty  dollars  an  acre 
for  that  land  ? "  The  court  of  appeals  held  that  this  evidence 
was  improperly  received.  The  case  referred  to  does  not  pre- 
sent the  question  of  the  admissibility  of  the  evidence,  because 
the  wife  of  the  opposite  party  had  testified  in  regard  to  the 
same  communication,  and  is  also  unlike  the  present  for  two 
reasons : 

First.  The  objection  was  founded  upon  section  399  of  the 
old  Code  and  not  upon  section  829  of  the  new.  By  the  former 
the  prohibition  did  not  "  extend  to  any  transaction  or  com- 
munication as  to  which  any  such  *  *  *  administrator 
*  *  *  shall  be  examined  on  his  own  behalf."  There  is  a 
difference  between  the  examination  of  a  witness  "  as  to "  a 
transaction  and  the  giving  of  testimony  "concerning"  it. 
The  former  involves  the  knowledge  of  the  witness  of  its  details, 
whilst  the  latter  may  or  may  not  do  so.  The  Code  as  it  now 
is  (sec.  -829)  and  as  it  was  at  the  time  of  this  trial  allowed  the 
party  to  be  sworn  against  the  administrator  when  the  latter 
had  been  "  examined  in  his  own  behalf  *  *  *  concerning 
the  same  transaction  or  communication."  Treating  the  lan- 
guage of  the  present  section  literally,  as  the  justice  of  this 
case  requires,  the  conclusion  at  the  circuit  is  adhered  to,  that 
when  the  plaintiff  gave  evidence  of  the  conversation  between 
himself  and  defendant,  which  conversation  purported  to 
unfold  and  develop  the  occurrences  at  the  interview  between 
the  defendant  and  the  deceased,  he  gave  evidence  "  concern- 
ing the  same  transaction  or  communication,"  in  regard  to 
which  the  defendant  was  subsequently  examined. 

Second.  In  the  case  decided  in  the  court  of  appeals,  so  far 
as  the  opinion  discloses,  there  was  no  attempt  by  the  witness, 
under  the  guise  of  proving  admissions  by  the  plaintiff,  to  put 
in  evidence  his  own  version  of  the  original  transaction  with 
the  deceased,  which  he  witnessed,  by  assertions  made  to  the 
plaintiff  of  the  events  and  conversations  which  then  trans- 
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pired.  In  this  the  plaintiff  declares  and  iterates  to  the  defend- 
ant his  own  declarations  as  to  the  very  pith  and  marrow  of 
the  -transaction.  He  swears  he  told  the  defendant,  "  "We  have 
given  the  powder  yon  left ; "  and  when  the  defendant  denied 
leaving  a  powder,  or  giving  directions  to  have  any  taken,  the 
plaintiff  again  asserts :  "  You  surely  did,  doctor."  The  mani- 
fest effect  of  this  was  to  give  the  plaintiff  the  benefit  with  the 
jury  of  his  version  of  the  turning  and  crucial  point  of  the 
case.  The  cause  depended  upon  the  fact  whether  the  defend- 
ant had  or  had  not  left  the  morphia  to  be  administered,  and 
the  plaintiff  gave  to  the  jury  his  solemn  assertion  to  the 
defendant  that  the  medicine  had  been  left  and  the  same  was 
taken  by  his  orders.  Under  such  circumstances  to  allow  the 
defendant  only  to  deny  the  plaintiff's  statement  contained  in  his 
evidence  and  that  given  immediately  after,  as  follows,  "  he  did 
not  contradict  this,"  would  still  leave  with  the  jury  the  truth 
of  the  fact  embodied  in  the  positive  statement  of  the  plaintiff 
undenied  by  the  oath  of  the  defendant.  To  the  mind  of  the 
ordinary  juror,  the  declarations  of  the  plaintiff  as  to  the  occur- 
rences of  August  30,  1876,  made  in  the  presence  of  and  to  the 
defendant,  would  carry  substantially  the  same  weight  as  his 
narration  of  them  under  oath.  As  the  plaintiff  had  the  full 
benefit  of  his  version  of  the  transaction  upon  which  the  result 
of  the  action  depended,  the  defendant  was  allowed  to  deny, 
under  oath,  the  truth  of  the  facts  contained  in  the  declarations 
made  to  him  by  the  plaintiff,  and  proved  to  have  been  so  made 
by  the  latter's  own  examinations  in  his  own  behalf.  Unless 
this  had  been  allowed,  the  denial  of  the  defendant  was  imper- 
fect and  incomplete,  the  assertion  of  the  plaintiff  that  the 
defendant  was  guilty  of  the  very  negligence  imputed  remained 
uncontradicted,  and  the  defendant's  version  of  the  occurrences 
at  the  interview  of  August  30,  1876,  without  the  benefit  of 
which  the  full  force  of  the  conversation  with  the  plaintiff  to 
which  the  latter  had  testified,  could  not  be  appreciated,  would 
not  have  been  given.  As  the  claim  of  the  family,  who  were 
the  parties  interested,  had  been  supported  by  their  testimony 
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disclosing  the  transaction  in  question,  it  seemed  but  reasonable 
to  allow  the  defendant  to  speak  as  to  the  same  point  in  his 
defense.  To  have  held  otherwise  was  to  bind  him  hand  and 
foot  and  deliver  him  over  to  his  adversaries.  This  did  not 
then  accord  with  our  views  of  justice  and  the  law,  and  of 
that  opinion  we  still  remain. 

The  motion  for  a  new  trial  is  denied. 
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N.  Y.  COMMON  PLEAS. 

JOSEPH  H.  WESTERVELT  et  al.  agt. WILLIAM  RADDE  and  DANIEL 
M.  KOEHLER,  impleaded. 

Corporations — official  powers  of  president. 

The  president  of  a  corporation  cannot  bind  it  for  goods  purchased  by 
him,  and  required  in  its  business,  where  there  is  a  resolution  upon  the 
books  of  the  corporation  forbidding  such  officer  from  making  such 
purchases. 

The  official  powers  of  a  corporation  defined. 

General  Term,  November,  1877. 

APPEAL  from  an  order  of  the  general  term  of  the  marine 
court  affirming  a  judgment  entered  against  the  defendants, 
upon  a  decision  made  by  Mr.  justice  McADAM  at  the  trial 
term  of  that  court,  wherein  that  justice  (upon  the  authority 
of  10  Wallace,  [  U.  /£],  R.,  at  p.  644 ;  68  North  Carolina 
Reps.,  107 ;  33  Barb.,  336 ;  Field  on  Corporations,  sec.  194. 
and  cases  cited]  made  the  following  ruling :  "  I  hold  that  the 
president  of  this  corporation  could  lawfully  bind  it  in  the 
purchase  of  goods  required  in  its  business,  notwithstanding 
there  was  a  resolution  to  the  contrary  on  its  books,  unless  the 
plaintiff  had  notice  of  such  resolution."  The  trial  judge 
also  admitted  oral  and  written  declarations  of  Bock,  the 
president,  relating  to  the  subject-matter  of  the  action. 

The  common  pleas,  on  appeal,  has  reversed  these  rulings  in 
the  following  opinion : 

John  A.  Foster,  counsel  for  appellant. 
VOL.  LV  47 
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John  P.  Reed,  counsel  for  respondent,  cited  10  Wallace, 
United  States  Reports  at  page  644;  68  North  Carolina 
Reports,  107 ;  33  Barbour  336,  and  claimed  that  as  to 
innocent  third  persons,  the  apparent  authority  of  the  com- 
pany's chosen  representative  was  the  real  authority. 

ROBINSON,  J.  —  Plaintiffs  sued  the  appellants  Radde  and 
Koehler  and  two  others  as  trustees  of  a  corporation  formed 
under  the  general  manufacturing  act  of  1848,  known  as  the 
"Paragon  Match  Company,"  for  goods  sold  and  delivered 
that  company  between  May  29  and  June  27,  1872,  by  reason 
of  the  alleged  failure  of  the  company  to  make  and  publish 
the  report  required  by  the  twelfth  section  of  that  act.  The 
company  was  organized  in  April,  1872,  with  seven  trustees 
including  the  two  defendants.  The  by-laws  prescribed  that 
no  officer,  trustee  or  employe  should  have  power  to  incur  any 
debt  unless  authorized  by  the  board  of  trustees  by  resolution 
entered  in  its  minutes.  The  company  was  intended  to  succeed 
to  the  business  of  "  Boch,  Schneider  &  Co.,"  match  manufac- 
turers, whose  assets  and  good  will  were  purchased  and  were 
to  be  paid  for,  part  in  stock  and  part  in  cash  derivable  from 
sales  of  stock.  It  was  also  resolved,  by  resolution  passed 
May  fourth,  that  the  company  should  not  commence  actual 
operation  before  4th  of  May,  1872,  nor  until  an  amount 
deemed  sufficient  for  the  successful  commencement  of  opera- 
tions should  be  in  the  hands  of  the  treasurer.  The  company 
was  organized  in  June,  and  Mr.  Boch,  one  of  the  trustees, 
was  elected  president.  At  a  meeting  held  by  five  of  the 
directors  in  the  early  part  of  December,  1872,  all  of  them, 
including  these  defendants,  resigned.  The  default  charged 
was  for  not  making  the  report  required  by  the  act  of  January, 
1873.  The  judge  before  whom  the  cause  was  tried  upon  the 
proof  tending  to  show  a  sale  and  delivery  of  the  goods  for 
which  the  action  was  brought  upon  the  order  of  said  Boch, 
held  against  objection  and  exceptions,  "That  the  president 
of  such  a  corporation  could  lawfully  bind  it  in  the  purchase 
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of  goods  required  in  its  business,  notwithstanding  there  was  a 
resolution  to  the  contrary  on  its  books,  unless  the  plaintiff 
had  notice  of  such  resolution."  Boch,  the  president,  had  as  a 
member  of  the  firm  of  Boch,  Schneider  &  Co.,  Boch,  Zenier 
&  Co.,  and  until  such  assumed  organization,  purchased  goods 
of  plaintiffs,  and  he  expressly  swore  plaintiffs  refused  to 
give  credit  to  the  company.  The  refusal  of  the  judge, 
therefore,  to  submit  to  the  jury  the  question  of  the  sale  and 
delivery  of  all  the  goods  for  which  claim  was  made  was 
erroneous;  the  judge  also  erred  in  holding  "that  the  president 
of  such  a  corporation  could  lawfully  bind  it  in  the  purchase 
of  goods  required  in  its  business  notwithstanding  a  resolution 
to  the  contrary  on  its  books,  unless  the  plaintiffs  had  notice 
of  such  resolution." 

As  president  he  was  but  presiding  officer  of  the  board  of 
trustees ;  the  concerns  of  the  company  were  to  be  managed 
by  the  trustees,  who  were  to  be,  by  the  articles  of  incorpora- 
tion, "  not  less  than  three,  nor  more  than  nine."  The  author- 
ity to  contract  a  debt  or  transact  any  other  business  of  the 
corporation,  except  such  as  they  specifically  authorized  by  reso- 
lution or  by-laws,  must  grow  out  of  some  delegation  of  their 
authority,  either  by  by-law  or  resolution,  or  through  a  well 
recognized  general  course  of  dealing,  by  which  some  person 
has  been  permitted  and  held  out  by  the  corporation  as  pos- 
sessed of  authority  to  transact  its  business  (7  Wend.,  31  ;  1 
Hun,  202 ;  3  Bosw.,  600).  Under  the  views  previously 
expressed,  various  other  errors  occurred  in  the  admission  of 
improper  testimony,  in  admissions  made  by  Boch,  personally 
and  in  writing.  The  status  of  the  defendants  when  the 
alleged  default  of  the  corporation  occurred,  as  two  out  of 
seven  trustees,  fixed  in  numbers  by  the  articles  of  incorpora- 
tion, was  admitted  by  their  answers.  No  questions  arising 
out  of  their  previous  resignation,  as  well  all  the  others  of  the 
trustees,  or  as  to  their  power  as  a  minority  of  such,  as  was 
required  by  the  articles  of  incorporation,  to  transact  any 
business  of  the  corporation,  or  as  to  their  exemption  from 
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responsibility  by  reason  of  any  incapacity  in  the  corporation 
to  make  the  report  because  of  the  resignation  of  the  majority 
of  the  trustees,  or  the  effect  of  their  subsequent  abortive 
attempt  to  cause  such  report  to  be  made,  were  properly  pre- 
sented on  the  trial,  and  if  deemed  material,  must  be  made 
the  subjects  of  consideration  on  a  future  occasion. 

The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

LARKEMOKE  and  J.  F.  Daly,  JJ.,  concurred. 
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SUPREME  COURT. 

MICHAEL    KELSTADT    and    another  agt.   BERNARD    REILLY, 
sheriff,   &c.,  et  al. 

Attachment — Voluntary  assignment  under  laws  of  another  state  — precedence. 

A  voluntary  assignment  under  the  laws  of  Ohio  takes  precedence  of  a 
fund  in  this  state,  as  against  a  subsequent  attachment  instituted  at  suit 
of  creditors. 

Special  Term,  May,  1878. 
E.  R.  Meade,  for  plaintiffs. 
E.  Terry,  for  defendants. 

VAN  BEUNT,  J.  —  The  defendant  in  this  action  claims  that 
the  assignment,  which  is  the  foundation  of  the  plaintiffs'  title 
to  the  fund  in  suit,  did  not  transfer  the  title  to  the  fund 
because  it  was  made  pursuant  to  the  insolvent  laws  of  Ohio. 
Fortunately  it  is  not  necessary  for  us  to  discuss  the  question 
as  to  whether  the  laws  of  Ohio,  under  which  this  assignment 
was  made,  are  insolvent  laws  or  not.  In  the  case  of  Meyer 
agt.  Hellman  (1  Otto,  496)  the  supreme  court  of  the  United 
States  referring  to  the  statute  of  the  state  of  Ohio  used  the 
following  language :  "  There  is  nothing  in  the  act  resembling 
an  insolvent  law.  It  does  not  discharge  the  insolvent  from 
arrest  or  imprisonment.  It  leaves  his  after  acquired  property 
liable  to  his  creditors  precisely  as  though  no  assignment  had 
been  made.  The  provisions  for  enforcing  the  trust  are  sub- 
stantially such  as  a  court  of  chancery  would  apply  in  the 
absence  of  any  statutory  provision." 
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The  case  of  Kelly  agt.  Crappo  (45  N.  Y.,  86)  simply  holds 
that  a  title  acquired  under  foreign  bankrupt  or  insolvent  pro- 
ceedings will  not  prevail  over  the  lien  of  creditors  attaching, 
under  our  own  laws,  property  found  here ;  and  expressly 
recognizes  that  a  voluntary  conveyance,  valid  under  the  laws 
of  the  state  where  the  owner  resides,  will  operate  to  transfer 
personal  property  wherever  situated.  Story  in  his  Conflict 
of  Laws,  in  section  398  and  the  following  sections,  recognizes 
the  same  principle  and  cites  many  cases  in  its  support. 

It  follows,  therefore,  that  the  assignment  under  which  the 
plaintiffs  claim,  not  having  been  made  under  an  insolvent  law 
of  the  state  of  Ohio,  transferred  all  the  property  belonging  to 
the  assignor  in  this  state  and  gave  to  the  plaintiffs  a  title 
superior  to  that  of  any  subsequent  attaching  creditor. 

The  plaintiff  is  entitled  to  judgment,  with  costs. 
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K  Y.  MARINE  COURT. 

BENEDICT  MARSULLO  agt.  JOHN  BILLOTTO. 

Costs — Disbursements  —  Action  for  malicious  prosecution. 

In  an  action  for  malicious  prosecution,  where  the  plaintiff  recover*  a 
verdict  for  six  cents  damages,  he  is  entitled  to  six  cents  costs,  but  is  not 
entitled  to  disbursements. 

General  Term,  May,  1878. 
James  Henderson,  for  plaintiff. 
G.  L.  Simonson,  for  defendant. 

McAoAM,  J.  —  The  plaintiff  recovered  a  verdict  of  six 
cents  damages  in  an  action  for  malicious  prosecution,  and 
became  entitled  to  six  cents  costs  (Code  of  Pro.,  sec.  304, 
subd.  4;  Laws  of  1875,  chap.  479,  sec.  45,  subd.  4),  which 
sum  includes  (within  it)  the  only  disbursements  the  plaintiff 
is  entitled  to  receive  (Feet  agt.  Worth,  1  Bosw.,  653 ;  Beld- 
ing  agt.  Conkling,  4  How.,  196 ;  Wheeler  agt.  Westgate,  id., 
269 ;  1  Code  Rep.  [N.  #.],  233 ;  Stone  agt.  Duffy,  3  Sandf., 
761;  4  How.,  52;  12  Hun,  383).  In  Lurtgies  agt.  Kelly 
(Daily  Register,  January  28,  1874)  this  court  at  special 
term  correctly  held  "  that  there  is  no  statute  entitling  a  plain- 
tiff to  disbursements  who  is  not  entitled  to  full  costs,"  citing 
1  Bosworth,  653  (supra).  Indeed,  the  matter  is  too  well  set- 
tled to  be  open  to  dispute.  The  special  term  judge  was  clearly 
wrong  in  disturbing  the  clerk's  taxation,  which  was  in  strict 
accordance  with  the  settled  practice,  and  his  order  must, 
therefore,  be  reversed,  with  costs,  and  the  clerk's  taxation 
allowed  to  stand  as  hereby  affirmed. 

SHEA,  J.,  concurred ;  SINNOTT,  J.,  dissenting. 
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SUPREME  COURT. 

AMANDA  M.  MYER,  survivor,  &c.,  agt.  E.  G.  WHITAKER  and 

J.  FINGER. 

Water — property  in  —  Right  to  dispose  of  ice  made  from  waters  of  a  pond. 

The  ponder  of  waters  has  a  right  to  make  any  use  thereof  which  is  not 
inconsistent  with  the  rights  of  owners  below.  This  right  of  use  which 
may  be  to  propel  machinery,  for  domestic  purposes,  for  sale  and  for 
hire,  is  property  of  which  the  owner  cannot  be  deprived. 

So  long  as  owners  below  are  not  interfered  with  a  party  who  is  the  former 
and  owner  of  the  pond  or  basin  which  holds  the  water  has  the  right  to 
use  such  water  for  his  own  profit.  He  can  use  its  momentum  to  propel 
machinery  and  let  that  right  to  others;  he  can  use  the  water  for  domes- 
tic and  farming  purposes,  and  can  let,  rent  and  sell  that  right  to  others. 

The  right  to  use  and  to  sell  the  water  in  its  liquid  form  is  only  a  part  of 
his  right.  The  ice  made  from  the  waters  of  the  pond  is  so  far  the  abso- 
lute property  of  the  owner  of  the  pond  that  he  can  sell  or  dispose  of  it 
as  he  could  the  trees  or  timber  on  his  farm. 

The  case  of  Marshall  agt.  Peters  (12  How.,  218)  commented  on,  and  the 
doctrine  therein  announced  dissented  from. 

One  S. ,  at  the  time  of  the  occurrence  of  the  events  out  of  which  this  suit 
originated,  was  and  is  now  the  owner  of  the  land  upon  which  the  dam 
rests,  and  also  was  the  owner  of  all  the  land  covered  by  the  waters  of 
the  pond,  except  a  small  part  which  belonged  to  O.  O. ,  by  deed,  con- 
veyed to  the  grantor  of  S.  "the  right,  privilege  and  liberty  to  overflow 
so  much  of  the  said  lands  above  mentioned  as  are  now,  or  at  any  time 
after  may  be,  overflowed  by  means  of  the  said  dam,  or  by  any  other 
dam  which  may  be  erected  in  place  of  said  dam."  In  February,  1876, 
M.  and  R.,  of  which  the  plaintiff  is  the  survivor,  purchased  all  the 
ice  in  the  pond,  formed  or  to  be  formed,  from  S.  Previous  to  the 
gathering  of  the  ice  from  the  pond  a  freshet  occurred  which  carried 
out  of  the  pond  a  large  part  of  the  ice  formed  therein  and  loosened 
that  which  is  in  controversy  in  this  action  from  the  shore,  and  would 
probably  have  swept  this  out  also  had  not  plaintiffs,  by  holes  cut 
therein,  fastened  it  to  the  shore  and  thus  detained  it.  After  plain- 
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tiffs  had  commenced  to  remove  and  gather  the  ice,  the  defendants 
went  to  the  part  of  the  pond,  over  O.'s  lands,  by  permission  of  O. 
and  cut  a  large  quantity  of  ice  thereon  against  the  forbidding  of  the 
plaintiffs,  and  in  spite  of  such  forbidding  opened  a  canal  or  channel 
across  the  pond,  and  over  that  part  of  it  which  was  upon  the  land  to 
which  S.  had  title,  and  floated  the  ice,  so  cut  by  them,  through  such 
canal  or  channel,  and  gathered  and  sold  the  same. 

Held,  that,  an  action  for  the  recovery  of  the  value  of  the  ice  so  taken, 
could  be  maintained  upon  the  ground  alone,  of  the  abstract  right  of  the 
plaintiffs,  obtained  by  the  purchase  from  8. 

Held,  further,  that,  as  after  purchase  the  plaintiffs  had,  by  their  own  exer- 
tions, saved  the  ice  from  being  lost  by  anchoring  it  to  the  shore,  and  by 
labor  performed  thereon,  they  were  in  actual  possession  when  the 
defendants  took  and  converted  it,  and  are,  therefore,  entitled  to  recover. 

Ulster  January  Circuit,  1878. 
Peter  Cantine,  for  plaintiff. 
Theodore  B.  Gates,  for  defendants. 

WESTBROOK,  J.  —  This  action,  which  was  one  for  the  recovery 
of  the  value  of  certain  ice  taken  from  a  pond  caused  by  a 
dam  across  the  Esopus  creek,  in  the  town  of  Saugerties,  Ulster 
county,  was  a  trial  by  the  court  without  a  jury.  On  such 
trial  the  following  facts  were  established : 

The  Esopus  creek  is  a  natural  running  stream  of  water 
emptying  into  the  Hudson  river,  at  Saugerties,  aforesaid. 
About  the  year  1826  or  1827,  a  dam  twenty-eight  feet  inhight 
was  built  across  it  and  has  ever  since  been  maintained,  which 
ponds  and  flows  back  the  waters  of  the  stream.  One  Joseph 
B.  Sheffield,  at  the  time  of  the  occurrence  of  the  events  out 
of  which  this  suit  originated,  was  and  is  now  the  owner  of 
the  land  upon  which  the  dam  rests,  and  also  was  the  owner 
of  all  the  land  covered  by  the  waters  of  the  pond,  except  a 
small  part  thereof,  which  belonged  to  the  Overbagh  family. 
That  family,  however,  by  deed  dated  April  24,  1841,  for  the 
consideration  of  $5,750,  had  conveyed  to  the  grantor  of  Shef- 
field "  the  right,  privilege  and  liberty  to  overflow  so  much  of 
VOL.  LV  48 
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the  said  lands,  falls  and  water  privileges  above  mentioned  as 
are  now,  or  at  any  time  hereafter  may  be,  overflowed  by 
means  of  the  said  dam  across  the  Esopus  in  the  year  above 
mentioned,  or  by  any  other  dam  which  may  be  erected  in 
place  of  said  dam."  The  recitals  in  the  deed  show  that  the 
dam  was  erected  during  the  years  1826  and  1827,  and  the 
waters  by  means  thereof  had  overflowed  the  lands  of  the 
grantors,  and  rendered  valueless  to  them  certain  falls  in  the 
stream. 

In  February,  1876,  the  firm  of  Myer  &  Kosepaugh,  of 
which  the  plaintiff  is  the  survivor,  purchased  all  the  ice  in  the 
pond,  formed  and  to  be  formed  —  there  being  some  reserva- 
tions which  are  not  material  to  be  stated  —  from  Joseph  B. 
Sheffield. 

Previous  to  the  gathering  of  the  ice  from  the  pond,  a 
freshet  occurred  in  the  Esopus  creek,  which  carried  out  of 
the  pond  a  large  part  of  the  ice  formed  therein,  and  loosened 
that  which  was  in  controversy  in  this  action  from  the  shore, 
and  would,  probably,  have  swept  this  out  also,  had  not  the 
plaintiffs,  by  holes  cut  therein,  fastened  it  to  the  shore  and 
thus  detained  it. 

Ice  during  the  winter  of  1876  was  comparatively  scarce  and 
valuable.  The  plaintiffs  had  a  contract  for  all  the  ice  in  the 
pond  at  one  dollar  and  seventy-five  cents  per  ton  stacked,  and 
the  cost  of  stacking  and  cutting  was  about  half  that  sum, 
leaving  a  profit  of  eighty-seven  and  a-half  cents  per  ton. 

After  the  plaintiffs  had  commenced  to  remove  and  gather 
the  ice,  the  defendants  went  to  the  part  of  the  pond  over  the 
Overbagh  lands,  by  permission  from  such  family,  and  cut  a 
large  quantity  of  ice  thereon  against  the  forbidding  of  the 
plaintiffs,  and  in  spite  of  such  forbidding  opened  a  canal  or 
channel  across  the  pond,  and  over  that  part  of  it  which  was 
upon  the  land  to  which  Sheffield  had  title,  and  floated  the  ice 
BO  cut  by  them  through  such  canal  or  channel,  and  gathered 
and  sold  the  same  in  the  New  York  market.  For  the  value 
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of  the  ice  so  taken  by  the  defendants  a  recovery  is  sought  in 
this  action. 

As  the  firm  of  Myer  &  Kosepaugh,  of  which  plaintiff  is 
the  survivor,  claims  under  a  purchase  from  Joseph  B.  Shef- 
field, the  first  question  which  this  case  presents  is  :  What 
right  of  property,  if  any,  did  Sheffield  have  in  the  ice  cut 
and  removed  by  the  defendants  ?  The  water  from  which  the 
ice  was  formed  was  ponded  and  gathered  by  him  for  his  own 
use.  He  owned  the  dam  which  ponded  and  held  them,  which 
was  located  upon  his  own  property.  All  the  land  under  the 
water  of  the  pond  was  his,  except  a  small  part  thereof  owned 
by  the  Overbagh  family,  and  upon  and  over  that  part  of  the 
land  he  held,  by  purchase,  as  the  owner  thereof,  the  right  to 
flood  and  to  hold  the  water.  In  a  basin  then,  formed  mostly 
out  of  his  own  land  and  in  part  out  of  the  land  of  another,  the 
right  to  use  which  for  that  purpose  had  been  purchased  for  a 
valuable  consideration  from  the  owner,  Mr.  Sheffield  had 
gathered  a  large  body  of  water  for  his  own  use  and  benefit. 
The  manner  of  its  use  and  the  mode  of  its  application  to  his 
own  use,  was  not  restricted  by  any  deed,  conveyance  or  title 
which  he  held,  nor  by  any  rule  of  law  except  the  general  one, 
that  the  flow  of  a  natural  stream  shall  not  be  so  obstructed  as 
to  deprive  owners  below  of  the  beneficial  use  and  enjoyment 
of  the  stream  and  its  flow.  So  long  as  sr.ch  owners  below 
were  not  interfered  with,  Mr.  Sheffield,  as  the  former  and 
owner  of  the  basin  which  held  the  water,  had  the  right  to 
use  such  water  for  his  own  profit ;  he  could  use  its  momen- 
tum to  propel  machinery  and  let  that  right  to  others  ;  he  could 
use  the  water  for  domestic  and  farming  purposes,  and  could 
let  and  rent  that  right  to  others.  All  these  consequences 
follow,  it  seems  to  me,  from  his  act  of  appropriation  and 
gathering  them.  The  land,  basin  or  vessel  which  held  them, 
was  his  as  owner  in  fee  or  as  owner  for  use.  By  his  dam  he 
had  filled  that  basin  or  vessel,  and  the  water  thus  gathered  or 
held  therein  was  his,  subject  only  to  the  exception  that  the 
beneficial  enjoyment  of  owners  below  should  not  be  inter- 
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fered  with,  just  as  much  as  if  he  had  gathered  them  for  his 
own  use  and  benefit  into  a  tank  or  cistern  which  had  been 
constructed  for  that  purpose.  The  right  to  use  and  to  sell 
the  water  in  its  liquid  form  is  only  a  part  of  his  right. 
When  the  form  of  the  water  changed  by  cold  into  ice,  Mr. 
Sheffield  had,  it  seems  to  me,  the  right  to  use  it  in  its  con- 
gealed form,  and  the  same  right  to  sell  it  and  permit  it  to  be 
gathered  before  it  returned  to  its  liquid  state,  as  he  had  to  use 
and  dispose  of  when  in  the  latter  condition.  There  can  be 
no  difference  as  to  his  rights  growing  out  of  the  state  of  the 
water.  All  this  appears  so  elementary  and  clear,  and  so 
plainly  deducible  from  principles  long  established  as  to  be 
scarcely  worthy  of  argument,  were  it  not  for  the  case  of 
Marshall  agt.  Peters  (12  How.  Pr.  ./?.,  218),  upon  which  the 
defendants  rely.  In  that  case,  which  was  very  similar  to  this, 
judge  EMOTT,  for  whose  learning  and  integrity  I  have  a  pro- 
found respect,  held  that  the  party  purchasing  ice  from  the 
owner  of  a  pond,  could  not  have  an  injunction  against  a  tres- 
passer who  undertook  to  remove  it.  If  the  refusal  to  allow 
the  injunction  to  continue  had  been  put  upon  the  ground  that 
the  plaintiff  had  an  adequate  remedy  at  law,  and  the  insig- 
nificant value  of  the  ice  in  controversy,  the  decision  would 
not  apply  to  the  case  before  us.  The  learned  judge,  however, 
goes  further  and  states  principles  and  reasons  for  his  conclu- 
sions, which,  if  they  are  sound,  control  this  cause.  Examina- 
tion and  reflection  compel  me  to  dissent  from  the  opinion 
rendered  in  the  case  cited,  and  the  reasons  therefor  will  now 
be  stated. 

The  judge  (pages  222,  223),  says :  "  But  it  is  quite  as  far 
from  being  true,  that  Mr.  Lent  is  the  owner  of  the  water  in 
this  pond,  or  that  it,  or  the  ice  formed  from  it,  is  his  abso- 
lute property.  The  water  in  a  running  stream  can  never 
become,  in  any  such  sense  as  was  claimed  on  the  argument, 
the  property  of  a  riparian  proprietor  even  if  he  owns  both 
banks  and  the  stream  passes  through  his  lands.  All  the 
property  that  a  man  can  acquire  in  flowing  water  is  a  right 


NEW  YORK  PRACTICE  REPORTS.  381 

Myer  agt.  Whitaker. 

to  its  use.  He  may  have  a  certain  right  of  property  in  it, 
but  the  water  itself  is  not  property.  He  has  a  right  to  its 
natural  flow  and  to  use  it  for  his  cattle  or  his  household,  or 
upon  his  mill-wheels.  But  he  cannot  stop  its  current  nor 
direct  its  flow,  nor  increase  or  diminish  it  in  any  appreciable 
quantity.  He  must  allow  the  waters  to  pass  out  of  his  hands 
as  they  enter  them,  and  his  only  right  is  a  right  to  use  them 
as  they  flow." 

The  error,  with  deference  it  is  said,  which  the  learned 
judge  makes,  is  the  overstatement  of  a  general  proppsition 
and  the  want  of  a  proper  application  of  certain  qualifications, 
the  existence  of  which  he  recognized,  to  the  general  rule 
which  he  asserts  and  upon  which  his  decision  is  founded.  It 
may  be  true,  as  he  says,  that  the  possessor  of  the  mill-pond  is 
not  the  "  owner  of  the  water,"  and  that  the  same  is  not  "  his 
absolute  property,"  provided,  the  judge  means  that  the  owner 
of  the  pond  does  not  own  absolutely  and  exclusively  all  the 
water  therein.  This,  of  course,  must  be  true,  for  if  it  were 
not  the  riparian  owner  above  could  use  the  entire  water  of 
the  stream,  and  thus  prevent  its  natural  flow  and  beneficial 
enjoyment  by  the  owners  below.  It  is  also,  however,  true, 
and  this  the  judge  admits  when  he  says,  "  he  may  use  it  for 
his  cattle  or  his  household,  or  upon  his  mill-wheels,"  though 
he  fails  to  give  it  weight,  that  the  owner  has  the  absolute 
property  in  the  use  of  the  water  as  it  flows,  not  only  in  the 
application  of  its  momentum,  but  also  in  its  removal  from  the 
stream  for  consumption,  provided,  the  usefulness  of  the  stream 
to  the  owners  below  is  not  impaired.  And  it  follows  from 
this  concession,  because  it  is  one  of  the  rights  of  absolute 
property,  that  if  such  ownership  as  has  been  described  is  in 
one  man,  that  he  may  convey  the  right  he  thus  owns  to 
another,  the  buyer  taking  it  with  the  same  limitations,  that 
the  title  which  he  acquires  to  the  water  —  liquid  or  solid  — 
is  subordinate  to  the  rights  of  owners  below,  which  must  not 
be  interfered  with.  To  this  extent  then,  there  is  absolute 
ownership  in  water  —  or  its  use,  if  that  expression  be  pre- 
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f erred  —  which  the  learned  judge  concedes.  Having  made 
this  concession,  it  seems  to  me  that  his  statement,  that  there 
can  be  no  "  absolute  property  in  the  water  of  a  pond,  '  or  the 
ice  formed  from  it,' "  is  too  broad  if  applied  to  all  the  water, 
and  is  not  limited  in  meaning,  as  the  judge,  in  his  general 
argument,  seems  to  admit.  It  is  too  broad  because  the  right 
to  use  the  water  for  domestic  purposes,  or  to  sell  it  for  his 
own  profit,  and  take  it  from  the  pond,  and  from  the  general 
flow  for  these  purposes,  subject  only  to  the  exception  in  favor 
of  owners  below,  before  stated,  being  conceded,  it  follows 
that  the  owner  has  some  absolute  property  in  the  water  —  in 
its  normal  state  or  when  frozen  —  which  he  needs,  and  which 
is  capable  of  being  enforced  against  one,  who,  without  right, 
deprives  the  owner  of  its  use  or  of  his  gains  from  a  sale.  If 
as  against  such  owner  and  his  needs,  the  stranger  can  take 
some,  he  may  take  all,  and  the  ponder  of  the  waters  would 
have  no  rights  which  the  law  can  protect.  If  the  judge  had 
borne  more  clearly  in  mind  the  extent  of  absolute  property  in 
water  which  may  exist,  and  of  his  concessions,  he  could  not 
have  held  that  the  congealed  water,  which  the  owner  needed 
for  his  own  profit,  and  which  did  not  interfere  with  the 
natural  flow  of  the  stream,  nor  with  the  beneficial  enjoyment 
thereof  by  riparian  proprietors  below,  could  be  removed  by 
a  mere  naked  wrong-doer  at  pleasure.  This  conclusion  I 
regard  as  unsound,  and  is  entirely  at  war  with  other  adjudi- 
cations and  principles  which  will  now  be  referred  to. 

In  Mill  River  Wollen  Manufacturing  Company  agt.  Smith 
(34  Conn.,  462)  it  was  held  :  "  That  owners  of  the  waters  of 
a  mill  pond,  own  the  ice  formed  upon  it,  and  the  riparian 
proprietors  had  no  right,  as  owners  of  the  soil,  to  remove  it." 

In  the  State  agt.  Pottmeyer  (33  Indiana,  402  /  also 
reported  in  5th  American  .Reports,  224)  it  was  held :  "When 
the  water  of  a  flowing  stream,  running  in  its  natural  channel, 
is  congealed,  the  ice  attached  to  the  soil  constitutes  a  part  of 
the  land,  and  belongs  to  the  owner  of  the  bed  of  the  stream, 
and  has  the  right  to  prevent  its  removal."  This  case  is  worthy 
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of  attention,  because  it  was  most  carefully  considered  and 
elaborately  discussed.  It  had  been  to  the  supreme  court  of 
Indiana  once  before,  upon  the  quashing  of  the  indictment. 
The  court  then  held  the  indictment  good,  because  the  ice 
might  have  been  taken  from  a  pool  upon  the  land  of  the 
owner,  and  therefore  refused  to  consider  or  decide  whether 
there  could  be  property  in  ice  formed  in  a  running  and 
unnavigable  stream.  Upon  the  trial  of  the  indictment,  the 
court  below  held  there  could  be  no  property  in  ice  formed  in 
a  running  stream.  The  court  above  held  the  contrary,  and 
reversed  its  judgment  (See  an  article  upon  this  case  in 
Albany  Law  Journal,  vol  3,  page  386). 

In  Elliott  agt.  The  Fitchburgh  Railroad  Company  (10 
Gushing,  191),  in  Brown  agt.  Brown  (30  N.  Y.,  519)  and 
in  many  other  cases,  it  has  been  held  that  the  ponder  of  waters 
has  a  right  to  make  any  use  thereof  which  is  not  inconsistent 
with  the  rights  of  owners  below.  The  effect  of  this  doctrine, 
which  is  identical  with  that  stated  in  the  beginning  of  this 
opinion,  is,  that  this  right  of  use,  which  may  be  to  propel 
machinery,  for  domestic  purposes,  for  sale  and  for  hire,  is 
property  of  which  the  owner  cannot  be  deprived  by  a  mere 
wrong-doer.  If  owners  below  are  interfered  with,  they  will 
be  protected  against  the  improper  or  wasteful  use  of  the 
water  by  the  owner  above,  but  as  against  all  others  who  are 
strangers  to  those  rights,  the  owner  of  the  pond  will  be  pro- 
tected in  the  enjoyment  of  the  use  of  the  water,  whether  it 
be  carried  to  his  mill  to  propel  his  machinery,  to  his  house,  or 
barn  for  consumption,  or  to  the  property  of  others  to  whom 
he  sells  or  lets  it  for  like  use,  and  this  right  of  use  of  the 
water  is  without  regard  to  its  state  or  condition.  It  might  as 
well  be  said  that  its  use  is  confined  to  the  frozen  state  entirely, 
as  to  say  it  is  confined  to  the  liquid  solely.  This  principle, 
so  long  and  well  settled,  must  control  this  cause. 

The  only  seeming  difficulty  which  this  case  has  presented 
to  my  mind,  grows  out  of  the  fact  that  the  ice  in  controversy 
was  taken  from  that  part  of  the  pond  which  was  above  the 
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lands  of  the  Overbagli  property,  the  owners  of  which  gave 
permission  to  the  defendants  to  do  the  acts  complained  of. 
Reflection,  however,  satisfies  me  that  this  fact  cannot  prevent 
a  recovery,  because, 

First.  The  defendants  not  only  removed  ice  from  that  part 
of  the  pond  which  was  upon  the  Overbagh  land,  but  against 
the  forbidding  of  the  plaintiff  they  cut  a  channel  across  the 
entire  pond,  thus  removing  and  destroying  ice  which  was 
formed  in  that  part  of  the  pond  which  was  upon  the  Sheffield 
property,  and  for  the  ice  thus  destroyed  at  least  there  must 
be  a  recovery. 

Second.  By  the  conveyance  of  the  Overbagh  family,  the 
right  to  flow  back  the  waters,  and  hold  them  in  the  pond  for 
the  benefit  and  use  of  the  owner  thereof  is  transferred,  and 
that  right  Mr.  Sheffield  now  has.  There  was  no  limitation 
whatever  upon  the  use  to  which  the  ponder  could  put  the 
waters,  nor  any  reservation  whatever  to  the  Overbagh  family 
in  the  water.  In  short,  the  effect  of  the  Overbagh  deed  was 
to  enable  the  owner  of  the  right,  by  a  dam,  to  make  a  large 
basin  to  hold  water  for  his  own  use  and  purposes.  Whatever 
rights,  if  any,  which  the  Overbagh  family  had,  or  retained  in 
the  water,  were  subordinate  to  those  of  the  owner  of  the 
right  to  pond.  Being  subordinate  to  those  rights,  the  owner 
of  the  pond  having  need  of  so  much  thereof  as  was  frozen, 
and  such  use  being  consistent  with  his  ownership,  as  we  have 
endeavored  to  show,  no  act  or  consent  given  by  any  of  the 
Overbagh  family  could  deprive  the  owner  of  the  ponded 
water  of  the  use  to  which  he  had  applied  it.  This  very  prin- 
ciple is  decided  in  Mill  River  Woolen  Manufacturing  Com- 
pany agt.  Smith  (10  Conn.,  462),  before  cited,  in  which  it 
was  held  that  the  owner  of  the  pond  as  against  the  owner  of 
the  land,  could  prevent  the  removal  of  the  ice.  If  it  can  be 
done  because  the  owner  needs  the  water  in  its  liquid  form,  it 
can  be  done  when  the  owner  requires  and  needs  it  in  its  con- 
gealed form.  The  right  to  pond  being  for  an  unspecified 
purpose,  its  right  of  use  and  its  manner  of  use  depend  upon 
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the  needs  of  the  owner,  to  which  all  other  rights  are  subor- 
dinate. 

The  cause  has  thus  far  been  considered  upon  the  abstract 
right  of  the  plaintiff  obtained  by  the  purchase  from  Sheffield, 
and  our  conclusion  is  that  the  action  can  be  maintained  upon 
that  ground  alone.  There  is,  however,  another  view  which 
is  worthy  of  attention.  After  the  purchase,  Myer  &  Eose- 
paugh,  who  were  the  original  plaintiffs  (and  to  all  their  rights 
the  present  plaintiff  as  survivor  succeeds),  by  their  own  exer- 
tions in  a  freshet  had  saved  the  ice  in  controversy  from  being 
lost.  By  anchoring  it  to  the  shore  and  by  labor  performed 
thereon,  they  were  in  actual  possession  when  the  defendants 
took  and  converted  it.  -If,  with  the  consent  of  Mr.  Sheffield, 
the  plaintiffs  had  taken  from  the  pond  a  quantity  of  its  water, 
and  being  in  actual  possession,  the  defendants  had  deprived 
them  of  it,  could  the  plaintiffs  have  recovered  ?  And  when 
a  part  of  the  water  has  assumed  the  form  of  ice,  and  is  thus 
separable  from  the  rest  of  the  water,  and  in  that  form  capable 
of  being  possessed  and  held  —  is  in  fact  thus  held  and  pos- 
sessed and  retained  in  position  for  removal  —  can  such  posses- 
sion be  taken  from  them  and  they  be  remediless  ?  That  which 
was  thus  possessed  by  them  and  taken  from  them  by  others 
was  valuable  and  can  be  recovered  for,  though  it  still  lay  in 
the  pond  where  they  had  secured  it  for  removal  and  stacking, 
though  it  had  not  yet  been  actually  removed  or  stacked.  All 
the  possession  which  could  be  taken  had  been  taken,  and 
what  had  been  was  so  marked  and  visible,  and  exercised  over 
and  towards  property  capable  of  actual  possession,  that  in 
such  possession  the  plaintiffs  should  be  protected. 

The  conclusion  is  that  the  plaintiff  is  entitled  to  judgment. 
The  plaintiff's  attorney  will  prepare  findings  which  will  be 
settled  on  notice. 

VOL.  LV  49 
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N.  Y.  COMMON  PLEAS. 

MATTER   OF  APPLICATION    OF    EDWARD   FREEL,    assignee   of 
FOLEY  &  Co. 

Attachment  —  Moneys  arising  from  assigned  claims  cannot  be  attached. 

Property  assigned  cannot  be  reached  on  attachment  based  on  the  charge 
that  the  assignment  was  made  to  defraud  creditors,  if  the  property  has 
changed  its  form.  That  is  moneys  arising  from  assigned  claims  cannot 
be  attached,  though  the  claims  could  have  been  reached,  had  the  attach- 
ment been  levied  before  they  were  changed  into  money. 

Special  Term,  January,  1878. 

MOTION  by  assignee  of  Foley  &  Co.  to  compel  Mr.  David 
Leventrit,  an  attorney,  to  pay  over  moneys  collected  by  him 
for  said  assignee. 

M.  M.  Budlong,  for  assignee. 
David  Leventrit)  in  person. 
Peter  Cook,  for  creditor,  Hanley. 

J.  F.  DALY,  J.  —  The  attachment  of  Thomas  Hanley  a 
creditor  of  the  assignors  Foley  &  Co.,  which  was  issued  by  the 
marine  court  on  the  ground  that  Foley  &  Co.  had  fraudu- 
lently disposed  of  their  property,  can  be  levied  only  upon  the 
property  claimed  to  have  been  fraudulently  assigned  and  not 
upon  its  proceeds  (Lawrence  agt.  Bit,.  Republic,  35  N.  Y., 
320 ;  Looming  agt.  Streeter,  57  Barb.,  33 ;  Campbell  agt. 


NEW  YORK  PRACTICE  REPORTS.         387 

Matter  of  Freel 

Erie  R.  R.  Co.,  46  id.,  540 ;  Greenleaf  agt.  Mumford,  50 
id.,  543 ;  McElwam  agt.  Willis,  9  Wend.,  569). 

In  this  case  the  attachment  was  levied  on  two  classes  of 
property  in  the  possession  of  David  Leventrit,  attorney  of 
the  assignee,  viz. :  Moneys  collected  from  debtors  of  the 
assignors,  upon  claims  placed  in  Mr.  Leventrit's  hands  by  the 
assignee  for  collection,  and,  second  claims  against  other  debtors 
of  the  assignors  uncollected. 

The  proceeds  of  collected  claims  are  to  be  regarded  in  the 
same  light  as  proceeds  of  sales  of  property.  Where  the  claim 
is  uncollected  the  debt  may  be  levied  on  under  the  attachment, 
but  when  the  debt  has  been  paid  before  the  attachment  is 
issued,  nothing  remains  which  is  the  subject  of  levy,  and  the 
creditors  of  the  assignors  can  only  reach  the  proceeds  by 
action  in  equity  against  the  assignee  after  exhausting  their 
legal  remedies. 

It  follows,  therefore,  that  whatever  moneys  had  been  col- 
lected by  the  attorney  for  the  assignee,  before  the  attachment 
was  issued,  are  not  the  subject  of  attachment  and  must  be  paid 
over  by  Mr.  Leventrit  to  the  assignee. 
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SUPREME  COURT. 

THE  PEOPLE  ex  Tel.  ALBERT  STAGEK  agt.  CHABLES  S.  STAEB. 

Mandamus  —  the  proper  remedy  to  compel  a  public  officer  to  perform  a  duty 
enjoined  by  law  upon  Mm 

A  writ  of  mandamus  will  be  refused,  when  there  is  an  adequate  remedy 
at  law.  But  when  a  dutj  is  plainly  and  flatly  enjoined  by  law  upon  a 
public  officer,  he  may  be  compelled  by  mandamus  to  do  it. 

A  mandamus  is  the  appropriate  and  proper  remedy  by  a  supervisor  of  a 
town,  to  compel  the  county  treasurer  to  sue  the  bond  of  his  predecessor, 
for  not  paying  over  school  moneys  as  required  by  section  11  of  chapter 
567  of  Laws  of  1875. 

Where  the  mandamus  applied  for  is  to  compel  official  action,  if  the 
statute  requires  such  action,  the  relief  must  be  granted. 

Ulster  /Special  Term,  July,  1878. 

MOTION  for  a  peremptory  mandamus  to  compel  the  county 
treasurer  of  Sullivan  county  to  sue  the  official  bond  of  James 
R.  Knight,  former  supervisor  of  the  town  of  Lumberland, 
in  said  county,  for  not  paying  over  .school  moneys  to  his 
successor,  the  relator. 

Mr.  Stewart  and  Mr.  Linson,  for  motion. 
Mr.  T.  F.  Bush,  opposed. 

WESTBBOOK,  J.  —  The  facts  upon  which  this  motion  depend, 
are  all  conceded.  James  R.  Knight  has  refused,  on  demand 
by  his  successor  in  the  office  of  supervisor  of  the  town  of 
Lumberland,  Sullivan  county,  who  is  Albert  Stager,  the 
relator,  to  pay  over  $815.22,  conceded  to  be  in  his  hands. 
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Stager  was  elected  supervisor  in  March,  1878,  and  has  duly 
qualified.  Knight  was  elected  to  the  same  office  in  March, 
1877.  The  money  not  paid  over  is  the  amount  of  a  special 
tax  levied  upon  the  town,  by  a  vote  at  the  town  meeting,  in 
March,  1877. 

Chapter  555,  of  the  Laws  of  1864,  is  entitled  "  An  act  to 
revise  and  consolidate  the  general  acts  relating  to  public 
instruction."  Title  3  of  said  act  is  entitled  "  Of  the  state, 
and  other  school  moneys,  their  apportionment  and  distribu- 
tion, and  herein,  of  trusts  and  gifts  for  the  benefit  of  com- 
mon schools."  The  thirty-first  section  of  said  title  3,  requires 
the  supervisor  of  every  town  to  give  a  bond  for  the  faithful 
disbursement  of  the  school  moneys  which  shall  come  into  his 
hands,  which  section  is  amended  by  section  11  of  chapter 
567  of  Laws  of  1875,  entitled,  "  An  act  to  amend  chapter 
555,  of  the  Laws  of  1864,  entitled,  '  An  act  to  revise  and 
consolidate  the  general  acts  relating  to  public  instruction,' " 
so  as  to  read  as  follows :  "  Immediately  on  receiving  the  com- 
missioner's certificate  of  apportionment,  the  county  treasurer 
shall  require  of  each  supervisor,  and  each  supervisor  shall 
give  to  the  treasurer,  in  behalf  of  the  town,  his  bond,  with 
two  or  more  sufficient  sureties,  approved  by  the  treasurer,  in 
the  penalty  of  at  least  double  the  amount  of  the  school 
moneys  set  apart  or  apportioned  to  the  town,  and  of  any  such 
moneys  unaccounted  for  by  his  predecessor,  conditioned  for 
the  faithful  disbursement,  safe  keeping  and  accounting  for 
such  moneys,  and  of  all  other  school  moneys  that  may  come 
into  his  hands  from  any  source.  If  the  condition  shall  be 
broken,  the  county  treasurer  shall  sue  the  bond  in  his  own 
name  in  behalf  of  the  town,  and  the  money  recovered  shall 
be  paid  over  to  the  successor  of  the  supervisor  in  default, 
such  successor  having  first  given  security  as  aforesaid." 

Knight  gave  a  bond  under  this  statute,  and  so  has  the 
relator  Stager.  The  county  treasurer  has  refused  upon  request 
to  bring  a  suit  upon  the  Knight  bond,  and  this  motion  is  by 
the  present  supervisor,  Stager,  to  compel  him  to  do  so. 
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In  addition  to  the  bond,  which  Knight  gave  under  the  act, 
entitled  "An  act  to  revise  and  consolidate  the  general  acts 
relating  to  public  instruction,"  as  amended  by  chapter  567  of 
the  Laws  of  1875,  he  also  gave  two  others.  One  in  the  penalty 
of  $1,000  dollars,  payable  to  the  town  clerk  or  to  his  successor 
in  office,  conditioned  that  he  "  shall  faithfully  discharge  his 
duties  as  such  supervisor,  and  shall  well  and  truly  keep,  pay 
over  and  account  for  all  moneys  belonging  to  his  town,  and 
coming  into  his  hands  as  such  supervisor,  without  fraud  or 
delay."  The  other  is  in  the  penalty  of  $4,500,  and  payable  to 
the  town  clerk  or  to  his  successor  in  office,  and  conditioned, 
that  the  said  James  R.  Knight  "  shall  faithfully  discharge  his 
duties  as  such  supervisor,  and  shall  well  and  truly  keep  and 
pay  over,  and  account  for  all  moneys  belonging  to  his  town, 
and  coming  into  his  hands  as  such  supervisor,  without  fraud 
or  delay." 

The  county  treasurer  objects  to  the  granting  of  the  writ  of 
mandamus,  because,  he  says,  there  is  an  adequate  remedy  at 
law  to  obtain  the  money  by  suit  upon  the  two  bonds,  to  which 
reference  has  just  been  made.  The  general  principle  undoubt- 
edly is,  that  the  writ  of  mandamus  will  be  refused  when 
there  is  an  adequate  remedy  at  law,  but  as  the  relief  sought 
in  this  proceeding,  is  to  compel  a  suit  at  law  by  the  county 
treasurer  upon  an  official  bond  of  a  supervisor  of  a  town, 
given  specially  and  only  to  protect  the  school  moneys  which 
might  come  into  his  hands  by  virtue  of  his  office,  it  is  not  seen 
what  other  remedy  the  law  gives  to  compel  him  to  do  his  duty. 
When  a  duty  is  plainly  and  flatly  enjoined  by  law  upon  a 
public  officer,  he  may  be  compelled  by  mandamus  to  do  it 
(People  ex  rel.  The  N.  Y.  &  II.  R.  R.  Co.  agt.  Havemeyer,  47 
Sow.,  494).  It  is  no  answer  to  the  application  to  say,  "  it  is 
true  the  law  requires  me  to  do  what  the  mandamus  asked  for 
will  compel,  but  the  party  who  asks  me  to  do  my  duty  can  get 
the  moneys  which  he  wishes  me  to  sue  for,  by  a  suit  to  be 
brought  by  the  town  clerk  upon  another  bond  given  by  the 
same  party."  If  the  present  supervisor  of  Lumberland  should 
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adopt  the  suggestion  of  the  county  treasurer,  and  require  the 
town  clerk  to  sue,  and  he  should  refuse,  then  the  town  clerk 
to  an  application  for  a  mandamus  to  compel  him  to  bring  suit, 
might  say,  the  supervisor  has  a  remedy  at  law  by  having  a  suit 
brought  on  the  bond  given  to  the  county  treasurer.  Mani- 
festly, this  argument  will  not  answer  the  application,  and  the 
objection  is  a  perversion  of  a  sound  principle.  The  man- 
damus applied  for  is  to  compel  official  action,  and  if  the  stat- 
ute requires  such  action  the  relief  must  be  granted. 

A  reference  to  the  statutes  under  which  the  bond  is  given, 
which  the  supervisor  requires  the  treasurer  to  sue  makes  this 
application  very  clear.  The  title  of  the  act  under  which  such 
bond  is  given,  "An  act  to  revise  and  consolidate  the  general 
acts  relating  to  public  instruction,"  and  the  title  of  the  title 
which  requires  it :  "  Of  the  state,  and  other  school  moneys, 
their  apportionment  and  distribution,  and  herein  of  trusts  and 
gifts  for  the  benefit  of  common  schools,"  the  amendment  of 
that  act  as  recently  as  18T5,  by  chapter  567  thereof,  and  the 
special  provision  by  section  11  of  the  amendatory  statute 
in  regard  to  the  bond,  clearly  and  distinctly  show,  that  what- 
ever other  statutes  may  exist  in  regard  to  bonds  of  super- 
visors, that  one  requiring  a  bond  thereunder,  and  making  it 
obligatory  upon  the  county  treasurer  to  prosecute  it,  when 
broken,  is  now  fully  in  force.  This  mandatory  statute  must 
be  obeyed.  It  is  not  in  any  way  repealed,  modified  or 
changed,  and  the  bond  covers  any  and  "  all "  school  moneys 
which  the  supervisor  obtains. 

vlt  is  very  doubtful  if  the  other  bonds  are  applicable.  The  one 
is  said  to  have  been  given  under  chapter  78  of  Laws  of  1866, 
which  requires  it  to  be  made  in  accordance  "  with  the  require- 
ments of  chapter  179  of  the  Laws  of  1856."  The  act  of  1856 
requires  a  bond  to  the  county  treasurer  (sec.  20  of  act  of  1856) 
and  this  one  was  given  to  the  town  clerk.  It  is,  therefore, 
probably  bad.  Chapter  534  of  the  Laws  1866  as  amended 
by  chapter  721  of  the  Laws  of  1868,  probably  refer  to  the 
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general  bond  of  the  supervisor,  and  not  to  that  specially  and 
specifically  to  be  given  for  the  school  moneys. 

Without,  however,  discussing  any  further,  or  deciding  what 
can  be  recovered  upon  the  two  bonds  given  to  the  town  clerk, 
and  to  remedies  upon  which,  the  county  treasurer  seeks  to 
confine  the  present  supervisor  of  Lumberland,  it  is  enough  to 
say,  that  the  bond  which  such  treasurer  holds  very  clearly 
covers  the  money  in  the  hands  of  the  late  supervisor  and  not 
paid  over,  and  that  the  law  requires  him  to  sue  it,  and  he 
must.  It  is  no  defense  for  him  to  tell  us  that  perhaps  a 
remedy  to  obtain  the  moneys  can  be  had  upon  another  bond. 
The  law  marks  out  his  duty,  it  is  plain  and  clear,  and  we  can- 
not misunderstand  its  provisions. 

The  application  for  the  peremptory  writ  of  mandamus  is 
granted. 
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SUPKEME  COURT. 

THE  JOHN  HANCOCK  MUTUAL  LIFE  INSURANCE  COMPANY  agt. 
WILLIAM  B.  NICHOLS  and  GEORGIANA  NICHOLS,  his  wife, 
JOSEPH  O.  HEGEMAN  and  JAKED  G.  BALDWIN. 

Usury  —  Life  insurance  company  loaning  money  on  real  estate  and  making 
an  insurance  upon  the  life  of  the  borrower. 

It  is  not  usury  for  an  insurance  company  making  a  loan  upon  real  estate, 
at  the  same  time  to  make  an  insurance  upon  the  life  of  the  borrower  or 
those  of  his  friends. 

It  seems  that  this  is  so,  although  the  taking  of  the  policies  was  used  as  an 
inducement  for  making  the  loan,  provided  the  policies  were  actually 
issued  and  the  premium  charged  was  the  usual  and  fair  premium. 

JKings  Special  Term,  February,  1878. 

THE  actions  are  brought  for  the  purpose  of  foreclosing  ten 
mortgages  on  ten  adjoining  houses  and  lots,  situated  in  the 
city  of  Brooklyn,  executed  by  the  defendant  Nichols  and 
wife  to  the  plaintiff,  on  the  29th  day  of  September,  1874, 
each  for  the  sum  of  $8,000,  payable  five  years  after  date,  with 
interest,  semi-annually,  at  the  rate  -  of  seven  per  cent  per 
annum. 

The  defense  interposed  by  the  defendant  William  B. 
Nichols  (the  other  defendants  not  having  answered  and  being 
in  default)  is  usury.  The  answer  alleges,  in  substance,  that 
out  of  the  loan  of  $80,000  on  the  ten  houses  and  lots  above 
referred  to,  Nichols  received  the  sum  of  $77,000  only,  and 
that  the  plaintiff  retained  and  reserved  to  itself  the  balance, 
to  wit :  The  sum  of  $1,500,  and  in  addition  thereto  $950  for 
the  expenses  of  searching  the  title  to  the  premises,  and  the 
sum  of  $550  for  commissions  for  making  said  loans. 
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The  facts  are  as  follows  :  I.  The  plaintiff  is  a  life  insurance 
corporation,  created  and  organized  in  1862,  under  the  laws  of 
the  state  of  Massachusetts.  It  has  its  principal  place  of 
business  in  the  city  of  Boston. 

II.  In  the  early  part  of  September,  1874,  application  was 
made  to  the  plaintiff  by  the  defendant  William  B.  Nichols, 
for  a  loan.  Such  application  was  in  writing  on  one  of  the 
company's  usual  printed  blanks,  and  was  signed  by  the 
defendant  personally ;  and  the  written  portions  thereof,  were 
likewise  in  his  handwriting.  Such  application  rs  as  follows : 

"APPLICATION  FOR  A  LOAN  OE  MORTGAGE. 

"  OFFICE  OF  THE  JOHN  HANCOCK         "1 
"MUTUAL  LIFE  INSURANCE  Co.,  i- 
"  BOSTON,  MASS. 

"The  subscriber  proposes  to  the  John  Hancock  Mutual 
Life  Insurance  Company  ten  loans  of  $8,000  each  for  jwe 
years,  interest  payable  semi-annually  at  seven  per  cent  per 
annum,  upon  the  real  estate  described  below : 

Situation.  —  Southerly  side  of  Fulton  Street,  320^  feet 
east  of  Classon  avenue. 

Land.  —  Measuring  220  ft.  on  the  street ;  extending  back 
117  feet,  containing  square  feet,  of  which  a 

diagram  is  annexed. 

Yalue.  —  Valued  at  $  per  square  foot.     Aggre- 

gate value,  $80,000. 

Buildings.  —  Materials,  brown-stone  and  brick. 

Size.  —  On  Fulton  Street.  Each  22  feet,  extending  back 
50  feet,  of  three  stories  and  basement. 

Value.  —  Valued  at  $12,000. 

Estate.  — Assessed  value,  $  .     Cost,  $ 

Occupation.  —  Occupied  by  , 

for 

Rent.  —  Rented  for  $  per  annum. 

Note  —  Note  to  be  signed  by  ,  and  to  be 

dated. 
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Insurance.  —  To  be  insured  in  such  insurance  company,  and 
in  such  amount  as  this  company  shall  approve.  Now  vnsured 
in  th#  Continental  Fire  Ins.  Co. 

Title. — The  title  to  be  examined,  and  the  papers  to  be 
prepared  by  the  solicitor  of  the  company,  at  the  expense  of 
the  applicant. 

Remarks.  — 
Boston,  18    . 

(Sd.)  William  B.  Nichols,  applicant." 

(The  words  printed  in  italics,  and  the  figures  are,  in  the 
original,  in  the  handwriting  of  said  Nichols.) 

Such  application  was  forwarded  by  mail  through  Mr.  Gale, 
the  district  agent,  in  New  York,  of  the  plaintiff,  to  Boston, 
and  there  received  by  Mr.  Bacon,  the  treasurer  of  the  com- 
pany. The  application  was  answered  by  letter  as  follows : 

"BOSTON,  September  7th,  1874. 
"  WM.  T.  GALE,  Esq.,  New  York  city : 

"  Dear  Sir.  —  Mr.  Bacon  directs  me  to  say,  that  we  will 
loan  $8,000  on  each  one  of  the  ten  stores  in  Brooklyn,  and 
pay  $50,000  as  soon  as  the  title  is  examined  and  papers  signed 
—  the  title  to  be  examined  by  Mr.  B.  W.  Griswold,  of  the 
firm  of  Blatchford,  Seward,  Grigwold  &  Da  Costa,  of  29  Nas- 
sau St.,  N.  Y. ;  $30,000  in  U.  S.  bonds  to  be  deposited  with 
the  company  as  security  that  the  buildings  will  be  completed 
free  from  lien,  and  the  balance  of  loan,  $30,000,  to  be  paid  on 
completion. 

"  Truly  yours, 

"  GEO.  B.  AGER, 

"  Secretary" 

Mr.  Gale  replied  to  this  letter  on  September  9th,  1874,  as 

follows : 

"NEW  YORK,  Sept.  9th,  1874. 
"  EBEN  BACON,  Esq.,  Treas. 

"  Dear  sir : 

"  I  have  seen  Mr.  "W.  B.  Nichols,  the  applicant  for  the  loan, 
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and  he  says  he  accepts  your  terms,  only  that  he  wants  all  the 
money  ($80,000)  now,  to  be  paid  as  soon  as  the  title  is 
examined  and  papers  signed.  He  deposits  with  the  Co., 
Gov't.  bonds  to  the  value  of  $30,000  as  security  that  the 
buildings  will  be  completed  free  from  lien.  His  broker  told 
me  he  only  wanted  $30,000  now,  but  it  seems  he  was  wrong 
—  for  Mr.  Nichols  says,  «  why  should  I  deposit  $30,000  Gov't. 
bonds  unless  I  get  the  whole  of  the  money  ?  '  and  says  you 
would  have  ample  security  for  the  whole  —  and  the  buildings 
will  be  finished  about  Nov.  1st. 

"  I  have  told  him  I  will  give  him  your  answer  by  Saturday 
next,  at  the  latest. 

"  Tours  truly, 

"(Sd.)        WM.  T.  GALE, 
"  Dist. 


To  such  letter  Mr.  Bacon  responded  as  follows  : 

"  BOSTON,  10th  Sept.,  1873. 
"  WM.  T.  GALE,  Esq. 

"  Dear  Sir  : 

"  Yours  of  the  ninth  is  received  this  A.  M. 

"  I  will  be  ready  to  pay  the  $80,000  upon  completion  of 
the  examination  of  the  title.  If  not  already  done,  Mr. 
Nichols  should  give  the  deed  of  the  property  to  Mr.  Griswold 
and  let  him  commence  upon  it  at  once.  The  conditions  are 
as  follows  :  $8,000  ea.  on  10  stores,  5  years,  @  7  per  cent,  per 
annum,  payable  semi-annually,  $30,000  U.  S.  Bonds  to  be 
placed  in  our  hands  as  security  that  the  building  will  be 
shortly  completed  free  from  lien. 

"  We  generally  date  the  loan  from  the  date  of  application. 
If  objection  is  made  to  this,  can't  you  arrange  it  in  some  way  ? 
Date  it,  if  you  can,  September  first  ;  if  not,  as  soon  after  that 
as  you  can. 

"  We  will  pay  the  money  at  once  upon  hearing  from  Mr. 
Griswold  that  the  papers  are  in  order. 

"  Eesp'ty, 

"EBEN  BACON,  Treas." 
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Such,  then,  was  the  contract  between  the  parties.  No  ques- 
tion arises  about  the  $30,000  United  States  bonds  mentioned  in 
the  last  letter,  because,  on  the  completion  of  the  buildings, 
they  were  duly  returned  to  Mr.  Nichols. 

III.  The  plaintiff  forwarded  to  Mr.  Griswold,  its  solicitor 
in  New  York,  the  sum  of  $80,000  ;  and  on  the  execution  of 
the  bonds  and  mortgages,  Mr.  Griswold  paid  to  the  defendant 
W.  B.  Nichols,  including  $200  paid  for  premium  on  fire 

insurance,  the  sum  of $77,  000 

Retained  for  his  services  and  disbursements  in 

searching  the  title 950 

And,  by  direction  of  Nichols,  paid  to  Charles  Whit- 

lock,  his  (Nichols')  broker  the  remainder 2,  050 


Total $80,000 


For  this  last  mentioned  sum  of  $2,050,  Mr.  Griswold  drew, 
as  requested  by  Whitlock,  the  broker,  two  checks,  both  to  his 
order,  one  for  $1,521.17,  and  the  other  for  $528.83,  and 
handed  them  to  Whitlock. 

It  is  true  that  Nichols  tried  to  deny  that  he  directed  Mr. 
Griswold  to  pay  the  remainder  to  Whitlock ;  but  the  pre- 
ponderance of  evidence,  and  the  fact  that  the  checks  would 
not  have  been  so  drawn  without  Nichols'  instruction,  irre- 
spective of  the  contemporaneous  memoranda  made  by  Mr. 
Griswold  in  his  check-book,  is  the  other  way.  Mr.  Griswold's 
testimony  on  this  subject  is  further  supported  by  the  fact 
that,  as  he  testified,  Whitlock  told  him  that  he  was  employed 
by  Nichols  to  secure  this  loan ;  that  in  case  he  succeeded  in 
procuring  the  loan  of  $80,000  on  these  ten  houses  —  $8,000 
on  each  —  he  was  to  receive  $3,000  from  Nichols,  out  of 
which  he  was  to  pay  all  the  expenses  oftJie  loan,  title  examina- 
tion and  every  thing.  Mr.  Griswold  is  further  corroborated 
by  Mr.  Harper,  who  testifies,  in  substance,  that  Whitlock  told 
him,  the  same  thing,  and  substantially  by  Whitlock  also. 
Nichols  himself,  on  being  recalled,  testified,  in  answer  to  a 
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question  propounded  by  his  own  counsel,  as  follows:  "As 
Mr.  Griswold  was  taking  his  check-book  out  to  write  the 
check,  he  says,  '  I  am  to  retain  $3,000,  am  I  not  ?'  '  Yes,  Mr. 
Griswold,  you  are?  "  Or,  as  Whitlock  testified :  "  Q.  Why 
did  Mr.  Griswold  give  you  the  check  for  the  balance,  if  Mr. 
Nichols  wasn't  there  ?"  "A.  Because  Mr.  Nichols  told  him 
that.  He  says,  'am  I  to  reserve  $3,000  of  this  ?'  '  Yes,  sir.'  " 
"  Q.  Is  that  all  that  was  said  ?"  "  A.  I  don't  know  that  that 
was  all,  but  he  gave  him  to  understand  that  three  thousand 
was  to  be  reserved  out  of  the  $80,000.  That  was  to  go  toward 
paying  the  expenses  ;  /  don't  know  that  he  knew,  or  that  Mr. 
Griswold  knew  all  about  it" 

IY.  Whitlock  was  employed  by  Nichols,  as  a  broker,  to 
effect  the  loan.  He  was  neither  directly  or  indirectly  con- 
nected with,  or  employed  by,  the  plaintiff.  W.  T.  Gale  was 
district  agent  of  the  plaintiff  in  the  city  of  New  York.  His 
functions  were  limited  "  to  procure  life  insurance,  attend  to 
the  collection  of  premiums  on  policies  as  they  became  due, 
and  remit  to  the  company."  Besides,  his  whole  conduct  and 
the  correspondence  clearly  show  that  with  the  making  of  loans 
he  had  no  concern.  His  compensation  depended  to  a  great 
extent  on  the  life  insurance  he  obtained,  as  he  received  a 
commission  thereon,  the  company  guaranteeing,  however,  that 
his  income  should  not  be  less  than  $2,000  during  the  six 
months  he  was  in  their  employment. 

V.  The  plaintiff  issued  and  delivered  to  Whitlock,  policies 
of  insurance  on  his  own,  his  son's  and  some  'friends'  lives, 
amounting  to  $37,000.  The  annual  premium  thereon  amounted 
to  $1,521.17,  which  Whitlock  paid  by  handing  to  Gale,  as 
agent  for  the  company,  one  of  the  two  checks  which  he  had 
received  from  Mr.  Griswold,  as  above  narrated,  first  indorsing 
the  same.  Whether  this  check  was  handed  to  Gale  by  Whit- 
lock in  Mr.  Griswold's  office,  or  at  his  own  office,  is  utterly 
immaterial,  for  Whitlock  testified,  as  above  alluded  to,  that 
he  did  not  tell  Mr.  Griswold  any  thing  about  life  insurance, 
and  that  he,  Griswold,  knew  nothing  about  it.  It  is  more 
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than  likely,  however,  such  being  the  remembrance  of  both 
Mr.  Griswold  and  Gale,  that  the  check  was  given  to  Gale  in 
his  office.  It  is  true  that  Whitlock  testified  to  the  contrary, 
in  fact,  that  he  never  received  such  check,  never  had  it  in  his 
hand,  did  not  know  what  name  was  to  it.  When  the  check, 
on  being  produced,  appeared  to  be  to  his  order,  and  bearing 
his  indorsement,  he  had  to  admit  that  all  his  testimony  given 
on  that  subject,  which  he  was  as  positive  was  as  true  as  any 
other  thing  he  had  testified  to,  was  incorrect.  The  proba- 
bilities are  that  all  the  remainder  of  his  testimony  is  equally 
incorrect. 

VI.  The  rates  of  premium  charged  were  the  usual,  regular 
rates  of  the  company,  and  Gale  declined  to  take  less  premium 
for  the  policies.     At  the  expiration  of  the  first  year,  Whit- 
lock  claimed  that  he  was  entitled  to  "  paid-up  policies."     The 
president  demurred  thereto ;  but  it  resulted  in  Whitlock  receiv- 
ing "  paid-up  policies  "  for  a  majority  of  the  policies,  making 
three  paid-up  policies,  one  for  $500,  and  two  for  $250  each, 
total  $1,000,  which  he  now  owns  /  and  the  other  policies,  under 
the  Massachusetts  law,  lapsing  after  two  years  from  their  date 
of  issue,  though  only  one  year's  premium   had   been   paid. 
The  plaintiff  actually  lost  money   by   the   issuance   of  the 
policies.     Harper  also  gives  the  true  report  of  the  conversa- 
tion that  occurred  between  Mr.  Thornton  and  Whitlock,  a 
year  after  the  issuing  of  the  policies,  when  Whitlock  demanded 
"  paid-up  policies."     He  contradicts  Whitlock,  and  says  what 
Mr.    Thorton  remarked   was   (as    would  be   very  natural  to 
remark),  that  had  the  company  known  that  these  policies 
would  suffer  to  be  lapsed,  or  "  paid-up  policies  "  demanded  after 
the  first  year,  they  would  not  have  issued  the  policies  of 
insurance,  because  a  direct  loss  thereby  resulted  to  the  com- 
pany.    Mr.  Harper  distinctly  says  that  nothing  was  said  about 
a  mortgage. 

VII.  It  is  claimed  by  the  defendant  that  the  procuring  of 
these  policies  was  exacted  as  a  condition  precedent  to  the  loan 
being  made.     He  and  Whitlock   testified  in  substance   that 
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Gale,  the  district  agent,  told  them  that  the  application  for  the 
loan  was  refused,  and  suggested  that  he  thought  he  could 
arrange  it  if  they  would  take  out  policies,  the  premium  of 
which  would  amount  to  about  $1,500 ;  that  he  was  told  to 
make  such  offer ;  and  that  subsequently  they  were  informed 
that  the  company  had  accepted  the  offer ;  that  Nichols,  while 
acceding  to  the  proposition,  said  to  Gale,  in  "Whitlock's  pres- 
ence, that  the  manner  of  issuing  the  policies  he  left  entirely 
to  Whitlock,  and  that  he  (Whitlock)  could  fix  that  up  to  suit 
himself.  The  story,  as  told  by  these  two  men,  is  contradicted 
by  Gale,  who  states,  in  substance,  that  "Whitlock  was  the  per- 
son who  first  proposed  the  life  insurance ;  that  it  is  possible 
the  company  may  have,  at  first,  declined  the  loan,  as  to  which 
he  "  does  not  remember,"  but  it  had  nothing  to  do  with  life 
vnsurance  ;  that  the  agreement  concerning  life  insurance  was 
one  made  between  Whitlock  and  himself,  and  had  nothing  to 
do  with  the  company's  making  the  loan  •  for  the  making  of 
the  loan  was  not  within  his  province,  but  only  the  obtaining 
of  insurance  on  the  premiums  for  which  he  earned  a  com- 
mission. The  check  of  $1,521.17,  which  Whitlock  indorsed 
and  gave  to  Gale,  was  by  him  deposited  in  his  bank  account, 
as  receipts  for  premiums,  and  it  was  by  him  credited  in  his 
general  account  with  the  company  for  and  as  such  premiums. 

If  the  defendant's  story  and  theory  be  adopted,  it  is,  of 
course,  utterly  immaterial  with  what  specific  check  or  money 
these  premiums  were  paid,  so  long  as  such  specific  check  or 
money  did  not,  in  law,  belong  to  the  defendant  Nichols. 

VIII.  The  defendant  Nichols  paid  his  interest  for  two 
years  after  the  delivery  of  the  bond  and  mortgage,  to  wit,  up 
to  the  29th  day  of  September,  1876.  Thereafter  he  ceased  to 
pay  the  interest,  and  did  not  attempt  to  avail  himself  of 
the  pretended  defense  of  usury  until  foreclosure  suits  were 
instituted. 
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IX.  The  cause  was  tried  on  the  28th  of  December,  1877. 
On  that  day  there  was  due,  on  each  mortgage,  the  following 
sum : 

Principal $8,000  00 

Interest  from  September  29th,  1876,  to  date  of 

trial 697  82 

Premium  of  insurance  paid  since  the  filing  of  the 

complaint 12  00 


Total $8,709  82 


To  which  is  to  be  added  the  sum  of  one  dollar  and  fifty-three 
cents  for  interest  for  each  day  from  the  time  of  the  trial  until 
the  decision. 

Charles  M.  Da  Costa  and  C.  A.  Seward,  for  plaintiffs. 

I.  The  contract  between  the  parties  is  found  in  the  written 
application,  prepared  and  signed  by  the  defendant  Nichols 
himself,  and  in  the  letters  of  the  plaintiff 's  officers  to  Gale, 
their  district  agent  in  New  York.  No  mention  is  any- 
where therein  made  of  life  insurance.  Being  *the  written, 
expression  of  the  parties  at  the  time,  it  ought  to  prevail, 
on  well-settled  rules,  over  loose  and  contradictory  oral 
statements  by  interested  parties,  especially  when  such  loose 
and  contradictory  oral  statements  are  invoked  in  favor 
of  an  unconscionable  defense,  interposed  for  the  purpose  of 
defrauding  the  plaintiff  of  the  sum  of  $80,000.  If,  as  it  is 
confidently  claimed,  the  preponderance  of  testimony  shows 
that  Nichols  agreed  to  pay  to  Whitlock,  his  broker,  the  sum 
of  $3,000  for  procuring  the  loan,  provided  the  broker  would 
pay  all  the  expenses  out  of  such  $3,000,  then  it  is  utterly 
immaterial  to  consider  whether  or  not  the  plaintiff  made  it  as 
a  condition  of  the  loan  that  Whitlock,  the  broker,  should 
furnish  them  with  life  insurance,  the  premium  of  which 
would  amount  to  about  $1,500.  It  would  be  very  difficult  to 
cite  any  principle  or  any  authority  which  made  a  contract 
VOL.  LV  51 
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between  A  and  B  usurious,  because  A  and  C  entered  into 
an  independent  and  mutually  beneficial  contract  founded 
upon  a  valuable  consideration.  Any  agreement  between 
Nichols  and  Whitlock,  his  broker,  by  which  the  broker  was 
to  receive  any  amount  of  money  for  his  services,  does  not 
render  the  contract  between  the  plaintiff  and  Nichols  usurious. 
Since  Gondit  agt.  Baldwin  (21  N.  I7".,  219)  the  question  is 
no  longer  open  to  debate  (See  Estevez  agt.  Purdy,  66  JV.  JT., 
448,  where  Condit  agt.  Baldwin  and  subsequent  authorities 
are  cited ;  and  also  Guardian  M.  L.  Ins.  Co.  agt.  Kasaw, 
66  N.  I7".,  544). 

Whitlock  had  certainly  a  right  to  insure  in  the  plaintiff's 
company  his  own,  his  son's,  and  his  friends'  lives,  receive  the 
policies  therefor,  and  pay  the  usual  fair  premium  thereon. 
Such  insurances  were  valid  contracts  between  Whitlock  and 
the  company.  He  has  held  the  company  to  them,  and  has 
had,  and  yet  has,  the  benefit  of  them. 

II.  It  has  already  been  suggested  that  the  only  contract 
between  the  parties  is  the  one  evidenced  by  the  written  appli- 
cation and  letters.  If  it  be  said  that,  from  the  parol  evidence 
of  Whitlock  and  Nichols  on  one  side,  and  that  of  Gale  on 
the  other,  the  terms  of  the  contract  are  to  be  gathered,  yet, 
even  then,  as  the  defendant  has  the  burden  of  proof,  he  has 
failed  to  establish  the  fact  (as  above  more  particularly  referred 
to)  that  the  application  for  the  life  insurance  policies  was 
made  a  condition  by  the  plaintiff  for  making  the  loan. 

It  is  plain  to  see  that  the  head  officials  in  Boston,  who 
alone  determined  on  the  acceptance  of  the  loan,  knew  nothing 
of  any  matter  connected  with  the  life  insurance.  The  interest 
to  effect  that  was  specially  with  Gale,  the  district  agent,  who 
the  more  the  premiums  he  got,  the  larger  were  his  receipts 
from  commissions  thereon.  Gale  had,  however,  nothing  to 
do  with  the  effecting  of  the  loan,  save  to  carry  out  the  instruc- 
tions of  his  principals  in  Bostqu.  There  clearly  was  no  intent 
on  the  part  of  the  plaintiff  to  violate  the  usury  laws,  for 
their  contract  provided  but  for  seven  per  cent,  and  such  con- 
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tract,  as  accepted  in  writing,  did  not  make  the  obtaining  or 
non-obtaining  of  any  life  insurance  policy  a  condition.  It  is 
equally  clear  that  the  company  never  gave  and  never  intended 
to  give  Gale  any  authority  to  violate  the  usury  laws. 

Usury  consists  in  taking  more  than  seven  per  cent  on  a  loan 
of  money,  in  pursuance  of  a  corrupt  and  unlawful  agreement 
to  that  effect,  made  at  the  time  by  the  parties  to  such  loan. 
Without  such  corrupt  and  unlawful  agreement  there  is  no 
usury.  The  loose  statements  of  what  Gale  said  about  the 
company  being  able  to  get  eight  per  cent  in  Boston,  as  testified 
to  by  Whitlock,  is  contradicted  by  Gale.  But  even  if  true, 
the  declarations  of  an  agent  with  reference  to  a  loan  —  when 
such  agent  had  nothing  to  do  with  the  making  of  loans,  when 
his  only  functions  were  to  obtain  life  insurance,  collect  the 
premiums  and  remit  the  same  —  would,  under  no  rule  of  law, 
be  binding  on,  or  evidence  against,  his  principal. 

III.  But  assuming,  for  the  sake  of  argument,  and  for  that 
only,  that  application  for  life  insurance  policies,  on  which 
premiums  to  the  amount  of  about  $1,500  should  be  paid,  was 
a  condition  precedent,  or  an  inducement  for  making  the  loan, 
yet  that  would  not  sustain  a  defense  of  usury,  provided,  as 
appears  in  this  case,  the  policies  were  actually  issued  and  the 
premium  charged  was  the  usual  and  fair  premium. 

(a.)  The  statute  against  usury  does  not  forbid  the  entering 
into  of  independent  collateral  contracts  between  parties,  con- 
temporaneously with  or  as  a  condition  of  the  loan  of  money, 
provided  such  contemporaneous  contracts  be  bona  fide,  and 
not  fictitious,  and  thus  a  mere  shift  or  device  to  evade  the 
statute  (Utica  Ins.  Co.  agt.  Cadwell,  3  Wend.,  296;  New 
York,  Fire  Ins.  Co.  agt.  Donaldson,  3  Edw.  Ch.,  199  ;  Brook- 
lyn Bank  agt.  Warring,  2  Sand.  Gh.,  1 ;  Dondall  agt.  Lenox, 
3  Edw.  Ch.,  267-275 ;  Bullock  agt.  Boyd,  Hoffman's  Ch., 
294—299 ;  Fellows  agt.  American  Life  Ins.  and  T.  R.  R. 
Co.,  1  Sandf.  Ch.,  203 ;  Thvmas  agt.  Murray,  32  N.  T., 
605-612;  Seals  agt.  Benjamin,  33  id.,  61;  Thurston  agt. 
Cornell,  38  id.,  281 ;  Valentine  agt.  Conner,  40  id.,  248 ; 
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Suydam  agt.  Westfall,  4  Hill,  211 ;  Seymour  agt.  Marvin, 
11  Barb.,  80 ;  Cock  agt.  Flack,  93  W.  S.,  344). 

(5.)  But,  while  without  authority  in  this  state,  the  reports 
of  England  and  New  Jersey  furnish  direct  precedents  against 
the  contention  of  the  defendant. 

In  Washington  Life  Ins.  Co.  agt.  Paterson  S.  M.  Co.  (10 
E.  C.  Green,  160  [N.  J.  EqJ\)  the  facts  were  almost  identi- 
cal with  those  claimed  by  the  defendant  in  this  case.  It  was 
held  that  the  requirement  by  the  lender,  a  life  insurance 
company,  that  the  borrower  should  take  out  a  policy  of  insur- 
ance as  a  condition  of  making  the  loan,  was  not,  of  itself,  evi- 
dence of  a  usurious  agreement  (See,  also,  Downes  agt.  Green,  12 
Mees.  &  W.,  481). 

Similar  doctrine,  too,  has  been  held  in  the  case  of  annui- 
ties. 

Thus  a  provision  for  insurance  of  the  grantor's  life  does 
not  make  the  grant  of  an  annuity  impeachable  for  usury 
(Byrne  agt.  Kinnefeck,  1  Hogan,  184 ;  French  agt.  Morgan, 
Batty,  254 ;  Strong  agt.  Ormsby,  2  Hogan,  59). 

And  in  Manly  agt.  Hawkins  (1  Drury  &  Walsh,  363)  it 
was  held  that  the  circumstances  of  the  repayment  of  the  pur- 
chase-money being  secured  by  an  insurance  on  the  life  of  the 
grantor,  and  the  grantor  having  covenanted  to  pay  the  pre- 
miums did  not  bring  the  case  within  the  statute  of  usury. 

IY.  Usury  must  be  strictly  proven  as  alleged,  and  any 
variance  is  fatal.  Such  has  been  the  unbroken  rule,  both  at 
law  and  in  equity,  from  Smith  agt.  Bush  (8  Johns.,  84),  to 
Wfieaton  agt.  Voorhis  (53  How.  Pr.  R.,  319  and  cases  there 
cited  ;  see,  also,  Vroom  agt.  Ditmas,  4  Paige,  526 ;  New 
Orleans  G.  L.  &  B.  Co.  agt.  Dudley,  8  Paige,  457,  458). 

Morris  &  Pearsall,  for  defendants. 

GILBERT,  J.  —  I  think  the  plaintiff  is  not  bound  by  the  con- 
versation between  Gale  and  Nichols  and  "Whitlock.  Nor 
can  I  give  full  credence  to  the  version  of  that  conversation, 
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which  was  given  by  the  latter.  Assuming,  however,  that  the 
evidence  is  sufficient  to  warrant  the  inference  that  the  plain- 
tiff refused  to  make  the  loan  unless  the  defendant  effected 
the  insurance  put  in  evidence  by  him,  I  think  the  transaction 
was  not  usurious  for  two  reasons.  (1.)  The  plaintiff  gave 
quid  pro  quo  for  the  premiums  received.  (2.)  Whether  the 
insurances  would  enable  it  to  acquire  the  legal  interest  on  the 
sum  loaned,  depended  upon  the  contingency  of  the  assured 
living  for  a  period  long  enough  to  produce  that  result.  It  is 
not  unlawful  for  a  lender  to  refuse  to  lend  to  persons  who 
are  not  his  customers.  The  business  of  the  plaintiff  is  to 
make  insurances  upon  lives.  It  must  invest  its  surplus  funds. 
To  confine  its  loans  to  its  own  patrons,  is  no  more  than  the 
insisting  upon  fair  reciprocity.  There  may  be  cases  where 
the  issuing  of*  policies  of  life  insurance  is  resorted  to  as  a 
mere  shift  or  device  to  cover  up  the  real  transaction  which  is 
an  usurious  one ;  but  that  is  not  the  case  here. 

I  think,  therefore,  that,  upon  principle  as  well  as  upon 
authority,  the  plaintiff  is  entitled  to  the  usual  judgment  with 
costs  (  Washington  Company  agt.  Paterson  Company,  10  E.  C. 
Green,  160 ;  Down  agt.  Greene,  12  M.  &  W.,  481 ;  Manly 
agt.  Hawkms,  \  D.  &  Walsh,  363.) 


406  NEW  YORK  PRACTICE  REPORTS. 


Montague  agt.  Worstell. 


K  Y.  MAKINE  COUKT. 

4" 

WILLIAM  L.  MONTAGUE  agt.  JOHN  P.  WORSTELL. 
Examination  of  parties — perpetuation  of  testimony. 

There  is  no  way  under  the  Code  of  Civil  Procedure,  or  in  the  law  of  this 
state,  now  to  perpetuate  the  testimony  of  a  party  defendant  at  his  own 
instance. 

Under  the  Code  of  Civil  Procedure  any  person  can  be  examined  condi- 
tionally before  trial  at  the  instance  of  either  party  to  a  suit.  But  a 
party  to  an  action  cannot  be  thus  examined,  excepting  at  the  instance 
of  the  adverse  party. 

Special  Term,  May,  1878. 

THE  defendant  being  mortally  ill  and  the  action  being  at 
issue,  motion  was  made  to  perpetuate  the  testimony  of  the 
defendant. 

F.  F.  Marbury,  Jr.,  for  plaintiff. 
M.  M.  Budlong,  for  defendant. 

McAoAM,  J.  —  The  materiality  of  the  evidence  is  shown, 
and  all  of  the  statutory  requirements  have  been  complied 
with  (3  E.  8.  [6th  ed.~],  p.  652),  and  I  would  willingly  make 
the  order  were  it  not  for  the  fact  that  the  statutory  provision 
in  question  has  been  expressly  repealed  by  the  act  of  1877 
(chap.  417,  sec.  3),  and  the  case  is  not  embraced  in  any  pro- 
vision of  the  new  Code  of  Civil  Procedure  (sec.  872,  subd.  5) 
because  the  person  to  be  examined  is  a  party  to  the  action. 
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The  application  will  therefore  be  denied  with  costs.  Under 
the  new  Code  any  person  can  be  examined  conditionally 
before  trial  at  the  instance  of  either  party  to  a  suit.  A  party 
to  an  action  cannot,  however,  be  thus  examined,  excepting  at 
the  instance  of  the  adverse  party.  So  that,  in  case  there  is 
danger  of  a  party  dying  before  trial,  there  is  no  means  of 
perpetuating  his  testimony,  no  matter  how  important  such 
testimony  may  be. 
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SUPEEME  COURT. 

ALBERT  S.  VANDERMARK,  administrator,  &c.,  of  ABRAHAM 
YANDERMARK,  agt.  G-EORGE  W.  VANDERMARK. 

Gift  mortis  causa  —  upon  what  facts  sustained. 

The  deceased,  during  his  lifetime,  had  made  a  deposit  in  the  Ulster  County 
Savings  Institution  to  the  credit  and  in  the  name  of  the  defendant,  his 
son.  He  had  been  accustomed,  whilst  living,  to  stop  with  one  G.  C.  V. 
When  the  deceased  was  about  seventy-three  years  of  age,  and  about  two 
weeks  before  his  death,  he  was  leaving  the  house  of  said  G.  C.  ,  and 
complained  of  his  health  and  said  he  should  not  live  long.  He  further 
said,  leaving  with  George  C.  the  box  which  contained  the  bank-book, 
"that  he  intended  that  for  the  defendant  and  that  G.  C.  must  let  no 
other  person  have  it,  except  there  was  five  dollars  for  S."  In  about  two 
weeks  from  this  time  the  deceased  died.  He  said  to  another  witness 
"he  had  money  in  the  bank  for  his  son  George  ;  the  reason  why  he  had 
done  this  was,  he  had  given  a  farm  to  M.  and  he  did  not  like  him.  He 
had  done  for  the  rest,  and  never  done  any  thing  for  George."  The  key 
to  the  trunk  which  contained  the  bank-book,  was  found  in  the  pocket- 
book  of  the  deceased  after  death. 

Held,  that  this  was  a  valid  gift  mortis  causa  and  must  be  upheld. 

ACTION  tried  at  Ulster  circuit  in  January,  1878,  without  a 


Vcm  Etten  <&  Cleawater,  for  plaintiff. 

F.  L.  Wesihrook  and  Mr.  Vanderlyn  for  defendant. 

WESTBROOK,  J.  —  The  suit  is  brought  to  recover  moneys 
drawn  from  the  Ulster  County  Savings  institution  by  the 
defendant,  after  the  death  of  Abraham  S.  Yandemark.  The 
defendant  claims  them  by  gift  from  the  intestate. 

Abraham,  during  his  lifetime,  had  made  a  deposit  in  the 
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Ulster  County  Savings  Institution,  to  the  credit  and  in  the 
name  of  the  defendant.  He  had  been  accustomed,  whilst 
living,  to  stop  with  one  George  C.  Vandemark.  When  the 
deceased  was  about  seventy-two  or  seventy-three  years  of  age, 
and  about  two  weeks  before  his  death,  he  was  leaving  the 
house  of  said  George  C.,  and  complained  of  his  health,  and 
said  he  would  not  live  long.  He  further  said,  leaving  with 
George  C.  the  box  which  contained  the  bank-book :  "  That 
he  intended  that  for  the  defendant,  and  that  I  must  let  no 
other  person  have  it,  except  there  was  five  dollars  for  Sime." 
In  about  two  weeks  from  this  time  the  deceased  departed  this 
life.  To  another  witness,  he  said :  "  He  had  money  in  the 
Bank  for  his  son  George.  The  reason  why  he  did  this  was, 
he  had  given  a  farm  to  Morey,  and  he  did  not  like  him.  He 
had  done  for  the  rest,  and  never  done  any  thing  for  George." 
The  key  to  the  trunk  which  contained  the  bank-book  was 
found  in  the  pocket-book  of  the  deceased  after  death.  The 
question  is,  upon  these  facts,  can  a  gift  to  the  defendant  be 
sustained  ? 

In  Grymes  agt.  Hone  (49  N.  Y.,  IT)  the  following  facts 
appeared :  The  deceased  made  and  executed  to  the  donee  a 
written  assignment  of  shares  of  stock  in  the  Bank  of  Com- 
merce of  New  York  city.  "After  this  paper  had  been  signed 
'  he  kept  it  by  him  for  awhile '  (how  long  no  where  appears) 
and  afterward  handed  it  to  his  wife  to  put  with  the  will,  and 
other  papers,  in  a  tin  box  she  had/  "When  he  gave  to  his  wife 
the  paper  so  drawn,  he  said  :  ( I  intend  this  for  Nelly.  If  I 
die,  don't  give  this  to  the  executors ;  it  isn't  for  them,  but  for 
Nelly ;  give  it  to  her,  herself .'  She  asked,  '  Why  not  give  it 
to  her  now  ?'  '  Well,'  he  said,  '  better  keep  it  for  the  present ; 
I  don't  know  how  much  longer  I  may  last,  or  what  may 
happen,  or  whether  we  may  need  it.'  *  It  was 

admitted  that,  at  the  time  of  executing  said  instrument,  the 
donor  was  in  failing  health,  and  so  continued  until  his  death, 
January  23,  1868."  The  court  held  this  a  valid  gift  mortis 
causa. 

VOL.  LV        52 
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The  case  cited  is  no  stronger  than  the  one  before  us. 
The  deposit  of  the  money  in  the  bank  to  the  credit  of  the 
donee  was,  certainly,  as  strong  evidence  of  the  intent  to  make 
the  gift  as  the  drawing  of  the  assignment  in  the  other.  Per- 
haps stronger,  for  it  probably  put  it  out  of,  and  beyond  the 
control  of  the  donor.  It  is  true  that,  by  the  usage  of  the 
bank,  the  book,  which  the  old  gentleman  retained,  might  have 
drawn  the  money.  If  the  bank,  however,  had  seen  fit  to 
retain  the  money  for  the  donee,  would  it  not  have  been 
justified  in  so  doing  ?  Or,  if  the  donee  had  gone  to  the  bank 
and  claimed  it,  would  the  bank  have  been  justifiable  in  pay- 
ing it  elsewhere  ?  I  would  be  inclined  to  answer  both  the 
questions  in  favor  of  the  donee  (Millspaugh  agt.  Putnam,  16 
Allott^  380  /  Van  Deusen  agt.  Rowley,  8  N.  Y.,  358),  but 
that  is  unnecessary  to  dispose  of  the  case.  Certainly,  the 
deposit  to  the  credit  of  the  donee  was  evidence,  as  the 
undelivered  assignment  in  the  other  case  was  of  the  intent 
formed  to  make  a  gift  at  some  time.  Coupled,  too,  with  the 
declarations  that  the  deposit  had  been  made  for  the  benefit  of 
the  defendant,  and  that  the  other  children  had  been  provided 
for,  and  this  was  intended  for  George,  the  actual  deposit 
becomes  controlling  to  show  that  it  was  made  in  view  of 
de%th.  The  bank-book  was  kept  by  the  deceased  "  for 
awhile,"  as  the  assignment  was  in  the  other,  and  then,  two 
weeks  before  death,  with  the  apprehension  thereof,  and  the 
pains  indicating  its  approach  upon  him,  he  leaves  the  box  or 
trunk  containing  the  book  with  a  friend,  with  an  express  and 
clear  injunction  to  give  it  to  the  defendant,  and  to  no  one 
else,  in  case  of  death  ;  that  he  intended  it  for  him,  and  him 
alone.  It  is  true  he  retained  the  key  of  the  box,  as  the  donor 
in  the  other  retained  partial  control  by  a  delivery  to  his  wife, 
accompanied  by  a  declaration  that  he  might  recall  the  gift  if 
his  needs  so  required,  because  he  may  have  thought,  as  the 
donor  in  the  other  case  did,  that  it  was  "  better  to  keep  it  foi 
the  present,"  because  he  did  not  know  "  how  much  longer " 
he  might  "  last,  or  what  may  happen,  or  whether  "  he  mighl 
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"  not  need  it ; "  but  he  did  leave  the  box  itself,  which  con- 
tained the  book,  with  positive  directions  to  deliver  to  defend- 
ant in  case  of  death.  The  delivery  could  be  made,  and  the 
possession  of  the  book  obtained  without  the  key ;  that  was 
not  necessary  to  enable  the  party  who  was  interested  in  the 
bequest  from  fully  executing  it  (Penfield  agt.  Thayer,  2  E. 
D.  Smith,  305). 

The  case  of  Sessions  agt.  Moseley  (4  Cushing,  87)  is  also  in 
point.  Without,  however,  going  over  that  case,  but  simply 
referring  to  it,  it  is  clear,  from  the  deposit  made,  as  the 
declarations  of  deceased  show,  with  intent  to  give  the  money 
to  George  in  case  of  death,  and  the  leaving  the  box  with  a 
friend,  to  be  delivered  when  such  death  was  expected,  that 
.  there  was  a  valid  gift  to  the  defendant,  which  must  be  upheld. 
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SUPREME  COURT. 
'  SIDNEY  B.  ROSY  et.  al.  agt.  EMMA  F.  HALLOCK,  impleaded,  &c. 

Answer  —  when  not  to  be  stricken  out  as  sham,  false  and  untrue. 

Where  -the  complaint  was  upon  a  promissory  note,  and  alleged  that  it  was 
"  duly  indorsed  to  the  plaintiffs  before  maturity,  for  value,"  and  the 
answer  was  a  denial  of  any  knowledge  or  information  sufficient  to  form 
a  belief  whether  the  note  stated  in  the  complaint  was  ever  transferred 
or  indorsed  to  plaintiffs,  as  alleged  in  said  complaint,  or  otherwise ;  on 
motion  to  strike  out  answer  as  sham,  false  and  untrue  : 

Held,  that,  the  issue  made  was  a  material  one,  and  could  not  be  stricken 
out  as  sham. 

An  answer  to  a  material  fact  stated  in  the  complaint,  denying  sufficient 
knowledge  or  information  thereof  to  form  a  belief,  makes  a  good  issue, 
upon  which  the  plaintiff  holds  the  affirmative,  and  which  it  is  incum- 
bent upon  him  to  prove. 

The  court  has  no  power  to  strike  out  such  an  answer. 

Monroe  Special  Term,  August,  1878. 

MOTION  by  plaintiffs  to  strike  out  answer  as  sham,  false  and 
untrue. 

The  complaint  is  upon  a  promissory  note  of  $160,  alleged 
to  have  been  made  by  defendant  Hallock,  payable  to  the  order 
of  the  defendants  Meacham  and  Burr,  by  which  she  charged 
her  separate  estate  and  which  she  delivered  to  the  other 
defendants,  who  "  duly  indorsed  the  said  note  in  their  firm 
name  to  the  plaintiffs  before  maturity  for  value."  The 
answer  is  a  denial  of  "  any  knowledge  or  information  sufficient 
to  form  a  belief  whether  the  note  stated  in  the  complaint  was 
ever  transferred  or  indorsed  to  plaintiffs  as  alleged  in  said 
complaint  or  otherwise." 

Chas.  M.  Williams  (F.  M.  JSottum,  attorney  of  record), 
for  motion,  cited  Fleury  agt.  Roger  (9  How.  Pr.,  215); 
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Commonwealth  Bank  agt.  Pryor  (11  All.  \N.  £],  227) ;  The 
President,  dec.,  of  Agawam  Bank  agt.  Egerton  (10  Bosw., 
669-673) ;  People  agt.  McCumber  (18  N.  Y.,  315) ;  Kay  agt. 
Whittaker  (44  w£.,  566-573) ;  Corbett  agt.  ^  (22  How.  Pr., 
8  ;  £  C.,  13  J.5J.,  67,  mid  8  J3ow.,  9) ;  The  Manufacturers' 
Bank  of  Rochester  agt.  Hitchcock  (14  How.,  407) ;  Miller 
agt.  Hughes  (13  J.JJ.  Pr.,  93  ^) ;  McCarty  agt.  O'Donnell 
(7  .fftffo.,  431) ;  J?00me  agt.  Nicholson  (8  J.W.  [JT.  &],  343) ; 
.Says  agt.  Souihga\  (10  .ZZwi,  513). 

T7.  Horr,  opposed. 

ANGLE,  J.  —  The  only  question  in  the  case  is  whether  the 
court  has  power  to  strike  out  the  answer,  and  if  it  has  the 
power,  I  am  quite  satisfied  it  should  be  exercised  in  this  case. 
That  the  issue  made  was  a  material  one,  was  long  since  settled 
(Snyder  agt.  White,  6  How.,  Pr.,  321 ;  Leach  agt.  Boynton, 
3  Abb.  Pr.,  1 ;  Sherman  agt.  Bushnell,  7  How.,  171),  and  it 
cannot  be  stricken  out  as  sham  (Thompson  agt.  Erie  R.  12. 
Co.,  45  N.  Y.,  468). 

The  plaintiffs'  counsel  cites  and  relies  much  upon  Kay  agt. 
Whittaker  (44  N.  Y.,  566),  decided  by  the  commission  of 
appeals,  in  September,  1871,  and  after  the  court  of  appeals 
had,  in  the  same  year,  in  the  cases  of  Wayland  agt.  Tysen 
and  Thompson  agt.  Erie  Railway  Company  (45  N.  Y..  281, 
468),  held  the  other  way. 

The  case  of  Kay  agt.  Whittaker  goes  much  to  sustain  the 
People  agt.  McCumber  (18  N.  Y.,  315),  which  judge  GROVER 
says  in  Wayland  agt.  Tysen,  did  not  involve  the  point,  and 
that  it  cannot  be  regarded  as  an  authority  for  the  construction 
contended  for,  and  the  practice  has  since  conformed  to  the 
latter  case.  Schutze  agt.  Rodewald  (1  Abb.  N.  C.,  365), 
Fellows  agt.  Midler  (38  N.  Y.  £  C.  R.,  137),  and  Farmers 
and  Mechanics'  Bank  agt.  Leland  (50  N.  Y.,  673),  appear  to 
cover  this  case  completely. 

The  motion  must  be  denied,  but  as  it  was  sustained  by 
Kay  agt.  Whittaker,  it  is  without  costs. 


4H  NEW  YORK  PRACTICE  REPORTS. 


Balheimer  agt.  Reichardt. 


SUPREME  COURT. 

GEORGE  L.  BALHEIMER  agt.  GEORGE  REICHARDT. 

4 

Specific  performance  of  a  contract — Broker — Middleman  —  Fraud  or  mis- 
representation. 

In  cases  of  exchange  of  property,  real  estate  brokers,  employed  as  mid- 
dlemen to  bring  purchasers  together  to  enable  them  to  make  their  own 
bargains,  may  charge  commissions  to  both  parties.  They  are  not  agents 
to  buy  or  sell,  and  not  within  the  rule  which  prohibits  their  acting 
without  consent  as  agent  for  both  buyer  and  seller. 

One  who  has  been  induced,  by  fraud  or  misrepresentation,  to  enter  into  a 
contract,  may,  after  the  discovery  of  the  alleged  fraud  and  with  full 
knowledge  of  the  facts,  affirm  the  contract  and  waive  the  fraud. 

Where  the  fact  was  established  that  after  defendant  had  been  informed  of 
the  alleged  misrepresentations,  and  had  refused  to  carry  out  the  contract, 
he,  nevertheless,  applied  to,  and  obtained  from  plaintiff  an  extension  of 
the  time  of  performance,  on  his  (defendant's)  promise  to  execute  it. 
This  was  on  the  day  preceding  the  day  first  fixed  in  contract  for  the 
performance,  and  on  that  day  a  paper  was  executed  by  both  parties, 
extending  the  time  five  days,  and  agreeing  that  the  contract  should  be 
closed  on  that  day: 

Held,  that  this  paper  should  be  regarded  as  a  positive  affirmance  of  the  con- 
tract by  the  defendant,  after  he  had  become  possessed  of  a  knowledge  of 
all  the  facts,  which  he  now  claims  entitle  him  to  a  rescission  or  cancella- 
tion of  the  contract,  and  that  plaintiff  is  entitled  to  a  decree  for  specific 
performance. 

Special  Term,  January,  1878. 

THE  above  action  was  brought  to  specifically  enforce  a  con- 
tract for  the  exchange  of  real  estate,  dated  May,  1877. 

The  defense  set  up,  was  misrepresentation,  made  by  the 
defendant's  broker  (one  Roth)  as  to  plaintiff's  property  ;  that 
said  broker  had  accepted  a  commission  from  plaintiff  for  the  ser- 
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vices  he  had  rendered  him  (plaintiff ).    The  defendant  claimed 
that  this,  in  fact,  constituted  bribery  on  part  of  plaintiff. 

The  testimony  established  the  fact  that  defendant,  after  he 
had  been  informed  of  the  alleged  misrepresentations,  and  had 
refused  to  carry  out  the  contract,  nevertheless  applied  to,  and 
obtained  from  plaintiff  an  extension  of  the  time  of  per- 
formance, on  his  (defendant's)  promise  to  execute  it.  This 
was  on  the  day  preceding  the  day  first  fixed  in  contract  for 
the  performance.  The  other  facts  appear  in  the  opinion. 

E  Benneville,  for  plaintiff. 
A.  R.  Dyett,  for  defendant. 

LAWRENCE  J.  —  On  the  trial  of  this  case  I  was  strongly  of 
the  impression  that  the  defendant  after  having  entered  into 
the  contract  now  sought  to  be  enforced  had  repented  of  his 
bargain,  and  was  casting  about  for  some  excuse  for  refusing 
to  fulfill  it. 

Having  perused  the  testimony  carefully  I  am  strengthened 
in  this  impression. 

The  evidence  does  not  impress  me  as  proving  that  the 
defendant  was  induced  to  enter  into  the  contract,  by  any 
fraudulent  representations  made  either  by  the  plaintiff  or  by 
Roth.  As  to  the  alleged  representations  he  is  contradicted  bj 
the  plaintiff  and  by  Roth. 

He  had  visited  the  property  in  person,  before  the  contract 
was  executed,  and  had  made  quite  a  minute  examination  of  it. 

And  although  Roth  was  present  at  the  time  the  contract 
was  executed,  the  parties  appear  to  have  taken  the  negotia- 
tions into  their  own  hands,  and  to  have  agreed,  after  consider- 
able discussion,  as  to  the  terms  upon  which  the  property 
should  be  exchanged. 

Unless,  therefore,  there  is  some  controlling  rule  of  law 
which  stands  in  the  way  of  the  enforcement  of  this  contract, 
I  think  that  the  plaintiff  is  entitled  to  relief. 
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It  is  said  that  Roth  was  the  agent  of  the  defendant,  for 
the  purpose  of  effecting  a  sale  of  the  defendant's  property, 
and  that  his  receipt  of  a  commission  from  the  plaintiff  was  a 
bribe  which  renders  void  the  contract. 

It  is  not  proposed  to  deny  the  principle  so  well  established, 
by  the  cases  cited  by  the  learned  counsel  for  the  defendant, 
that  a  party  cannot  be  the  agent,  of  both  the  principals  to  a 
contract,  without  their  knowledge  and  assent. 

This  is  in  consonance  with  reason,  morals  and  equity.  It 
can,  however,  be  maintained  in  this  case  with  much  force,  that 
this  transaction  was  virtually  an  exchange  and  not  a  sale  of 
property,  and  that,  therefore,  Roth  was  to  be  considered  simply 
as  a  middleman,  to  bring  the  parties  together  to  enable  them 
to  make  their  own  bargain.  It  is  held,  in  such  cases,  that  the 
middleman  is  not  an  agent  to  buy  or  sell  within  the  rule 
adverted  to  (Siegel  agt.  Gould,  1  Lansing,  177  and  author- 
ities cited.) 

But  I  do  not  think  that  it  is  necessary  to  rest  this  case  solely 
upon  the  ground  just  stated.  There  is  another  principle 
which  the  plaintiff  is  entitled  to  invoke  in  his  favor,  i.  e., 
that  one  who  has  been  induced  by  fraud  or  misrepresentation 
to  enter  into  a  contract,  may,  after  the  discovery  of  the  alleged 
fraud  and  with  full  knowledge  of  the  facts,  affirm  the  contract 
and  waive  the  fraud  (Bronson  agt.  Crocker,  8  N.  Y.,  182 ; 
Adams  agt.  Sttge,  28  id.,  109). 

On  the  evidence,  as  I  have  already  stated,  I  do  not  think 
that  the  defendant  has  succeeded  in  making  out  that  he  was 
the  victim  of  fraud  or  misrepresentation,  but  conceding  that 
he  was,  I  am  of  the  opinion  that  the  evidence  establishes 
most  clearly  that  both  the  defendant  and  his  attorney,  Mr. 
Meyer,  knew  all  the  facts  of  the  case  on  the  31st  day  of  May, 
1877,  and  prior  to  that  date,  including  the  fact  that  Roth  had 
received  a  commission  from  the  plaintiffs. 

Yet,  on  that  day,  they  notified  the  plaintiff  and  his  attorney 
that  they  were  prepared  to  carry  out  the  original  agreement 
if  an  extension  of  five  days  was  granted  to  them  for  that 


NEW  YORK  PRACTICE  REPORTS.  417 

Balheimer  agt.  Reichardt. 

purpose.  It  will  be  remembered  that  on  that  day  the  time 
for  performing  the  contract  had  not  expired,  the  first  of  June 
being  the  day  specified  in  the  contract  for  the  delivery  of  the 
papers. 

This  being  the  fact,  and  after  fruitless  efforts  had  been  made 
to  agree  upon  some  changes  in  the  terms  of  the  agreement, 
the  following  paper  was  executed  between  the  plaintiff  and 
the  defendant : 

"  The  time  of  closing  of  contract  of  May  5th,  1877,  made 
between  George  Reichardt  and  George  L.  Balheimer,  is 
hereby  extended  to  June  5th,  1877,  at  12  M.,  when  the  same  is 
to  be  closed. 

(Signed)  "GEORGE  REICHARDT. 

«  GEORGE  L.  BALHEIMER. 
"May  3,  1877. 

"  In  presence  of 

"E.  M.  B." 

I  cannot  regard  this  paper  as  other  than  a  positive  affirm- 
ance of  the  contract  by  the  defendant,  after  he  had  become 
possessed  of  a  knowledge  of  all  the  facts  which  he  now 
claims  entitle  him  to  a  rescission  or  cancellation  of  the 
contract. 

Why  then  should  he  not  be  required  to  carry  out  its  terms  ? 

With  my  understanding  of  the  evidence  in  this  case,  I 
reach  the  conclusion  that  the  plaintiff  is  entitled  to  a  decree 
for  a  specific  performance,  and  it  is  ordered  accordingly. 

VOL.  LV  53 
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SUPREME  COURT 

DAVID  K.  MCCARTHY  agt.  REBA  "W.  KIMBALL,  otherwise  called 
REBA  W.  GILBERT,  otherwise  called  REBA  W.  MCCARTHY. 

Summons  —  substituted  service — Code  of  Civil  Procedure,  section  435. 

Where  a  summons  was  issued  in  August,  1877,  and  all  the  attempts  which 
had  been  made  to  serve  the  same  were  prior  to  the  1st  of  September, 
1877,  at  which  time  the  Code  of  Civil  Procedure  took  effect : 

Held,  that  a  proper  case  was  made  out  for  the  order  for  substituted  service, 
under  section  435,  on  proof  that  such  attempt  had  been  made,  and  that 
she  avoided  service,  so  that  personal  service  could  not  be  made. 

The  facts  necessary  to  be  proven  before  the  order  can  be  granted  must 
exist  at  the  time  of  the  application,  as  the  language  plainly  imports, 
and  nothing  in  the  words  imply,  that  the  avoiding  of  service  must  have 
occurred  after  a  certain  date. 

The  proof  required  by  section  435,  on  which  to  found  the  order  for 
substituted  service,  need  not  necessarily  be  direct  and  positive,  but 
"  satisfactory  proof ."  Such  proof  as  satisfies  the  mind  of  the  judge  to 
whom  the  application  is  made,  that  the  state  of  facts  exist  which 
entitles  him  to  make  the  order. 

What  is  "  satisfactory  proof ,"  fully  discussed. 

The  attempts  to  serve  the  summons  were  all  made  during  August,  1877. 
The  new'  Code  took  effect  September  1,  1877.  On  that  day  plaintiff's 
attorney  called  on  defendant's  attorney,  and  at  Ms  request  made  a 
slight  change  in  the  summons  to  conform  to  the  new  Code.  Defendant 
objects  that  the  summons  which  was  attempted  to  be  served  during 
August  was  not  the  identical  paper  served  under  the  order,  and  conse- 
quently if  there  was  any  attempt  to  evade  the  service  of  a  process,  it  was 
not  that  one  which  was  served. 

Held,  that  this  objection  was  untenable.  The  summons  was,  still  even 
after  the  change,  the  old  summons  amended  ;  and  even  if  it  had  not 
been,  that  fact  would  have  made  no  difference.  The  loss  of  the  identi- 
cal paper  which  was  attempted  to  be  served  would  not  render  nugatory 
these  attempts  at  service.  Upon  the  establishment  of  the  effort  to  avoid 
the  service  the  right  to  the  order  depends,  and  not  upon  the  identity 
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of  the  papers,  so  long  as  either,  if  served,  would  commence  the  same 
and  not  a  different  action. 

Special  Term,  1878. 

MOTION  to  set  aside  an  order  for  substituted  service  of  a 
summons. 

A.  C.  Davis,  for  the  motion. 
Hiscock,  Oifford  <£  Doheney,  opposed. 

WESTBROOK,  J.  —  On  the  4th  day  of  September,  1877,  on 
what  was  deemed  "  satisfatory  proof  "  as  required  by  section 
435  of  the  Code,  an  order  was  made  by  me  for  substituted 
service  of  the  summons  in  the  above  entitled  action  on  the 
defendant  therein. 

A  previous  motion  to  me  by  defendant  to  vacate  such 
order  was  denied  upon  the  ground,  that  as  the  order  for  sub- 
stituted service  grants  "  a  'pro visional  remedy,"  section  772 
provided  it  could  only  be  vacated  by  motion  to  the  court 
(See  54  How.,  97).  An  appeal  was  taken  from  the  order 
refusing  to  vacate  the  order  of  substituted  service  to  the 
general  term  of  this  court,  which  has  decided  that  the  judge, 
who  made  the  original  order  for  substituted  service  has 
power  to  set  aside  the  same  (see  13  Hun,  579),  and  the  motion 
for  that  object  is  now  renewed  before  me  upon  the  same 
papers  upon  which  it  was  first  heard  and  refused.  An  examin- 
ation of  the  matter  upon  the  merits  now  becomes  necessary. 

By  section  435  an  order  for  substituted  service  of  a  sum- 
mons "  upon  a  defendant  residing  within  this  state  may  be 
made  by  the  court  or  a  judge  thereof,  or  the  county  judge'  of 
the  county  where  the  action  is  triable,  upon  satisfactory  proof, 
by  the  affidavit  of  a  person,  not  a  party  to  the  action,  or  by 
the  return  of  the  sheriff  of  the  county  where  the  defendant 
resides,  that  proper  and  diligent  effort  has  been  made  to  serve 
the  summons  upon  the  defendant,  and  that  the  place  of  his 
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sojourn  cannot  be  ascertained,  or,  if  he  is  within  the  state, 
that  he  avoids  service,  so  that  personal  service  cannot  be 
made." 

The  order  for  substituted  service  was  founded  upon  the 
affidavit  of  Charles  H.  Hallock,  a  party  accustomed  to  serve 
legal  papers,  verified  September  4,  1877",  and  establishing  the 
following  facts:  First.  That  Hallock,  on  the  evening  of 
August  23,  1877,  went  to  the  dwelling  of  defendant's  father, 
Albert  Gilbert,  at  Wo.  77  West  Twelfth  street  in  New  York 
city,  with  whom  she  resided,  and  inquired  of  the  servant,  who 
answered  the  door  call,  for  the  defendant.  The  servant  gave 
the  information  that  the  defendant  was  in,  and  asked  the 
deponent  his  business.  The  reply  was  "  that  he  had  a  paper 
for  her,  said  defendant,  which  deponent  was  instructed  to 
deliver  to  said  defendant  personally."  The  servant  went  up 
stairs,  and  soon  returned  with  Mr.  and  Mrs.  Gilbert,  the 
father  and  mother  of  the  defendant.  The  interview  which 
then  took  place,  is  thus  detailed  in  the  affidavit :  "  Deponent 
then  asked  to  see  Mrs.  McCarthy,  as  he,  deponent,  had  a 
paper  for  her,  which  he  was  directed  to  deliver  to  her  per- 
sonally. The  said  Gilbert  then  said  he  was  the  father  of 
defendant,  and  that  she  could  not  be  seen,  and  that  all  com- 
munications or  papers  must  go  through  him.  The  said  Gil- 
bert then  asked  deponent  if  he  was  from  Syracuse,  and 
deponent  told  him  he  was  not.  He  then  asked  deponent  if 
he  was  acquainted  with  Mr.  McCarthy,  the  plaintiff  herein, 
and  deponent  told  him  he  was  not,  and  thereupon  deponent 
left  said  house."  Second.  That  Hallock  went  to  the  house 
again  on  the  25th  August,  1877,  and  inquired  for  the  defend- 
ant. He  was  told  she  was  in,  and  the  servant  showed  him 
into  the  sitting  room,  and  the  mother,  from  up  stairs,  asked 
what  he  wanted.  The  answer  was,  "  he  wanted  to  see  the 
defendant,  and  that  he  had  a  paper  for  her."  The  mother 
replied,  "  that  defendant  was  sick,  and  could  not  be  seen." 
Hallock  rejoined,  "  it  was  very  strange,  as  he  was  informed 
she  was  out  on  the  street  the  day  before,  on  the  twenty-third 


NEW  YORK  PRACTICE  REPORTS.        421 

McCarthy  agt.  McCarthy. 

of  August."  This  ended  the  conversation,  and  Hallock  left. 
Third.  That  he  had  made  diligent  effort  to  serve  the  sum- 
mons, and  had  "  watched  said  house,  and  for  said  defendant, 
and  has  been  unable  to  serve  her."  Fourth.  That  he  had 
been  informed  and  believed,  that  Gilbert  or  his  family  have 
threatened  to  call  a  policeman,  and  have  him  or  any  person 
arrested,  who  should  try  to  serve  papers  on  the  defendant, 
and  that  he  believes  the  "  defendant  is  keeping  herself  con- 
cealed so  that  personal  service  cannot  be  made."  To  the 
sufficiency  of  this  affidavit  several  objections  are  made,  which 
will  be  considered. 

It  is  said  that  all  the  attempts,  which  had  been  made  to 
serve  the  summons,  were  prior  to  the  1st  of  September,  1877, 
and,  as  the  new  Code  took  effect  on  that  day,  and  not  before, 
a  case  was  not  made  out  for  the  order.  It  is  true  that  statutes 
are  to  have  a  prospective,  and  not  a  retrospective  operation, 
unless  otherwise  declared,  but  this  principle,  as  the  provision 
of  the  Code  is  simply  remedial,  impairing  no  vested  and 
existing  rights,  is  inapplicable  (See  note  to  page  164:  of  Potter's 
Dwarris  on  Statutes,  citing  1  Kent's  Com.,  455).  Nothing  in 
the  language  of  the  section,  or  in  the  policy  of  the  law,  requires 
it  to  be  narrowed  as  counsel  claim.  The  right  to  make  an  order 
of  substituted  service  upon  a  certain  kind  of  proof,  existed  for 
the  first  time  on  the  first  day  of  September,  and,  as  the  law 
conferring  it  neither  gives  or  takes  away  a  right  of  action, 
but  simply  creates  and  gives  from  that  time  a  new  mode  of 
serving  process,  there  is  no  reason  why  full  effect  should  not 
be  given  to  its  words,  which  permit  an  order  for  the  new 
mode  of  service  to  be  granted,  on  proof  "  that  proper  and 
diligent  effort  has  been  made  to  serve  the  summons  upon  the 
defendant,"  and  "that  ha  avoids  service,  so  that  personal 
service  cannot  be  made."  These  facts  must  exist  at  the  time 
of  the  application,  as  the  language  plainly  imports,  and 
nothing  in  the  words  imply  that  the  avoiding  of  the  service 
must  have  occurred  after  a  certain  date. 

It  is  also  claimed  that  the  proof  was  insufficient,  because 
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the  affidavit  does  not  show  that  the  father  and  mother  of  the 
defendant  knew  that  Hallock  wished  to  serve  a  summons,  and 
that  if  it  does,  there  is  no  evidence  that  the  defendant  knew 
of  the  attempt.  The  affidavit  is  clear,  that  Mr.  and  Mrs  Gil- 
bert knew  that  Hallock  wished  to  see  their  daughter,  for  the 
purpose  of  handing  to  her  a  paper,  which  had  to  be  delivered 
personally,  and  though  she  was  in  the  house,  the  application 
was  refused  upon  two  different  occasions,  and  on  two  different 
days.  The  questions  propounded  by  Mr.  Gilbert,  as  to 
whether  Hallock  was  from  Syracuse,  and  whether  he  knew 
McCarthy,  show  that  he  had  a  shrewd  suspicion  of  the 
errand  and  he  was  not  thrown  off  his  guard  by  the  negative 
answer  of  Hallock.  The  defendant  could  not  be  seen  though 
the  information  was  the  paper  should  be  personally  delivered 
by  the  caller,  and  though  Mr.  Gilbert  believed  (as  defendant's 
counsel  argues)  the  statement  of  Hallock,  that  no  errand  in 
connection  with  a  suit  was  the  purpose  of  the  desire  to  see 
the  defendant.  It  is  true,  we  cannot  read  the  mind  of  Mr. 
and  Mrs.  Gilbert  with  absolute  certainty,  but  to  me  the  affi- 
davit was  "  satisfactory  proof,"  that  both  Mr.  and  Mrs.  Gilbert 
intended  to  prevent  the  service  upon,  or  handing  to,  the 
daughter,  any  paper  whatsoever  in  behalf  of  the  plaintiff. 
This  intent  was  broad  enough  to  include  any  summons,  as  was 
then  and  is  now  supposed.  It  is  true,  that  there  was  no 
direct  proof  that  the  defendant  knew  of  the  calls  by  Hallock, 
and  if  this  objection  prevails,  a  party  residing  in  a  house  has 
complete  protection  against  the  service  of  process.  He  has 
but  to  send  father  or  mother  to  the  door,  or  possibly  a  servant 
or  relative,  who  will  refuse  all  access,  and  when  an  order  for 
substituted  service  is  made,  say,  "  you  fail  to  prove  that  I 
knew  of  this."  If,  to  the  natural  suspicions  flowing  from  the 
relationship  of  the  parties,  force  is  given  to  the  statement  of 
the  witness  that  he  had  "  made  diligent  effort  to  serve  said 
summons,  and  has  watched  said  house,  and  for  said  defendant 
and  has  been  unable  to  serve  her,"  there  was,  if  not  direct, 
"  satisfactory  proof "  that  the  defendant  was  a  party  to  the 
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conduct  of  her  parents,  which  excluded  the  visitor,  who  had 
for  her  a  paper,  which  required  a  personal  delivery.  The 
proof,  in  my  judgment,  upon  which  the  order  was  founded 
was  ample. 

Upon  the  present  motion,  the  defendant  also  claims  that  she 
has  conclusively  shown  by  her  own  affidavit,  those  of  her 
father  and  mother,  and  the  servant,  Margaret  Murphy,  that 
there  had  been  no  attempt  to  avoid  the  service  of  any  sum- 
mons ;  that  Hallock  only  claimed  that  he  had  a  letter  to 
deliver,  and  that  "  publicly  and  without  any  disguise,  she  went 
upon  the  streets  for  the  purpose  of  taking  exercise  (in  com- 
pany with  her  mother)  nearly,  if  not  quite  every  day,  from 
the  thirty-first  of  July  last,  to  the  second  of  September, 
inst.,  when  she  went  to  New  Jersey."  Before  alluding  to  the 
affidavits  in  reply,  let  us  look,  for  a  moment,  at  the  admissions 
of  these  papers. 

The  defendant  was  well  enough  to  walk  daily  in  the  public 
streets,  and  yet  her  parents  were  unwilling  to  have  a  simple 
"  letter  "  delivered  to  her  personally ;  bold  enough  to  walk  such 
streets  daily  when  only  accompanied  by  her  mother,  and  yet 
afraid  to  admit  the  bearer  of  a  letter  to  her  presence,  in  her 
father's  own  house,  in  presence  of  both  parents,  because  she 
"verily  believed  that  said  person  was  sent  by  her  husband 
either  to  do  her  some  bodily  injury  or  to  entrap  her  in  some  way 
into  his  power."  The  refusal  to  let  Hallock  see  the  defendant, 
to  say  the  least,  is  not  naturally  accounted  for,  but  let  us  look 
at  some  other  facts  proved  on  this  motion  by  the  plaintiff. 

Mr.  Lauren  Redfield,  an  attorney  at  law,  went  to  see  the 
defendant  on^the  afternoon  of  August  23,  1877,  and  told  the 
servant  his  errand  was  with  the  defendant  personally  in  regard 
to  the  matters  with  her  husband.  On  being  informed  she 
was  out  shopping  with  her  mother,  he  left  word  he  would 
call  that  evening,  but  did  not,  sending  Hallock.  When 
Hallock,  therefore,  called  that  evening,  it  is  safe  to  assume 
that  the  paper  or  letter  which  he  wished  personally  to  deliver, 
the  parent's  knew  was  concerning  the  husband's  business. 
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The  incidents  of  that  call  have  already  been  given.  On  the 
twenty-fifth  of  August,  Hallock  again  went  to  the  house.  On 
the  twenty-seventh  of  August,  one  William  H.  Church  called, 
but  failed  to  see  her.  On  August  28,  1877,  Mr.  Eedfield  saw 
Mr.  Davis,  the  counsel  for  the  defendant,  and  desired  him  to 
appear  in  the  action  for  the  defendant.  Davis  wished  to 
consult  with  her  and  her  friends  before  so  doing,  and  on 
August  thirtieth  he  again  saw  Davis,  who  stated  "  that  per- 
sons had  been  trying  to  serve  said  defendant,  as  he  supposed, 
and  insisted  deponent  would  keep  them  away,  and  promised 
to  appear  in  the  action."  On  September  first  he  again  called, 
and  at  Davis'  request  made  a  slight  change  in  the  summons, 
to  conform  to  new  Code,  and  then  Davis,  through  his  clerk, 
copied  the  summons,  but  gave  no  formal  appearance.  On 
the  third  day  of  September  Davis  refused  to  appear  'in  the 
suit,  and  stated  the  defendant  was  out  of  the  city  and  state. 
On  August  30,  1877,  Mr.  Davis  wrote  to  Mr.  Hiscock,  one 
of  the  plaintiff's  attorneys,  that  he  was  informed  "by  Mr. 
Gilbert  that  several  parties  have  been  annoying  his  daughter, 
Mrs.  David  McCarthy,  by  persistently  calling  for  her  under 
the  pretense  of  having  some  private  package  or  communica- 
tion for  her  from  some  member  of  Mr.  McCarthy's  family." 
To  this  Mr.  Hiscock  replies,  under  date  of  August  thirty-first, 
that  he  hardly  understands  the  annoyances  complained  of; 
that  he  would  like  to  procure  "  the  service  of  a  summons." 
On  September  3, 1878  (which  was  Monday),  Mr.  Davis  writes, 
admitting  receipt  of  letter  "  on  Saturday  last "  (September 
first),  "but  too  late  for  reply."  On  Sunday,  September 
second,  the  defendant  went  to  New  Jersey.  Naturally,  we 
ask,  why  this  sudden  journey  on  Sunday  ?  Is  it  not  reason- 
able to  draw  the  inference  that  that  visit  throws  light  upon 
the  past,  and  that  the  motive  which  denied  to  a  person  calling 
personal  interview  was  identical  with  that  which  prompted 
a  visit  to  New  Jersey  ?  It  is,  perhaps,  in  view  of  the  posi- 
tive allegations  of  the  defendant,  and  her  father  and  mother, 
uncharitable  to  draw  the  conclusion  that  there  was  any 
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attempt  by  the  defendant  to  evade  the  service  of  process,  but 
the  repeated  attempts  to  see  her,  which  were  failures,  the 
clear  and  positive  intimations  given  that  nothing  could  be 
delivered  to  the  defendant  except  through  members  of  the 
family,  the  careful  and  particular  inquiries  as  to  the  object  of 
the  calls,  the  evident  understanding  of  the  family,  as  shown 
by  the  letter  of  Mr.  Davis  to  Mr.  Hiscock,  of  August  80, 
1877,  that  those  callers  were  for  some  errand  from  the  plain- 
tiff or  his  family,  the  unreasonableness  of  the  excuse  that 
fear  of  abduction  or  personal  injury  prompted  the  denial  of 
the  request  to  see  her,  and  the  sudden  departure  of  the 
defendant  to  New  Jersey,  on  a  Sunday,  which  was  the  day 
after  the  reception  of  Mr.  Hiscock's  letter  to  Mr.  Davis, 
and  also  the  day  after  the  call  of  Mr.  Redfield  upon  her 
counsel,  when  the  latter  must  fully  have  understood  the 
object  of  the  visit,  satisfy  me  that  the  order  for  substituted 
service  of  the  summons  should  not  be  vacated.  No  great 
injury  can  result  to  the  defendant  by  a  denial  of  this  motion. 
The  issues  tendered  by  the  plaintiff  in  the  action  must,  in  all 
human  probability,  be  met.  If  the  defendant  meets  them  in 
Onondaga  instead  of  New  York,  her  rights  will  be  as  well 
protected  as  in  the  great  metropolis,  and  any  allowance  which 
the  court  may  order,  to  enable  her  to  make  a  defense,  will, 
doubtless,  be  measured  by  the  cost  of  such  defense  to  her. 

The  defendant  lastly  objects,  that  the  summons,  which  was 
attempted  to  be  served  during  August,  was  not  the  identical 
paper  served  under  the  order,  and,  consequently,  if  there  was 
any  attempt  to  evade  the  service  of  a  process,  it  was  not  that 
one  which  was  served.  This  objection  is  founded  more  upon 
the  literal  letter  of  an  enactment,  than  upon  its  spirit  and 
intent.  The  plain  .object  of  the  Code  was  to  give  a  remedy 
to  a  party  desirous  to  bring  a  suit,  which,  without  it,  he  could 
not  do,  because  the  party  evaded  the  service  of  the  summons. 
When  the  attempts  to  serve  the  paper  were  made,  it  was  in 
the  form  prescribed  by  the  old  Code,  which  was  about  to  give 
place  to  a  new  one.  In  the  interview  of  September  1,  1877, 
VOL.  LV  54 
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between  Mr.  Kedfield  and  Mr.  Davis,  as  the  new  Code  had 
taken  effect  on  that  day,  the  process  was  very  slightly  changed 
to  meet  the  new  requirements.  It  was  still,  even  after  the 
change,  the  old  summons  amended ;  and  even  if  it  had  not 
been,  it  is  not  seen  how  that  fact  would  have  made  any  differ- 
ence. The  spirit  of  the  Code  is,  that  the  party  applying  for 
the  order  of  substituted  service  must  show  that  the  defendant 
has  endeavored  to  avoid  personal  service  of  the  paper  which 
will  commence  a  suit.  The  loss  of  the  identical  paper,  which 
was  attempted  to  be  served,  would  not  render  nugatory  these 
attempts  at  service  which  had  been  made.  The  fact  of 
evasion  would  still  remain,  though  the  summons  was  lost ;  and 
upon  the  establishment  of  the  effort  to  avoid  the  service  the 
right  to  the  order  depends,  and  not  upon  the  identity  of  the 
papers,  so  long  as  either,  if  served,  would  commence  the  same, 
and  not  a  different  action.  This,  it  seems  to  me,  is  the  plain 
meaning  of  section  435  of  the  Code,  which  should  be  inter- 
preted so  as  to  give  efficacy  to  the  remedy  provided,  and  not 
be  so  construed  as  to  prevent,  by  technical  reasons,  the  grant- 
ing of  a  relief  which  is  obviously  within  its  spirit.  The 
maxim  of  the  law,  "the  letter  killeth,  while  the  spirit 
keepeth  alive,"  should  be  applied. 

My  conclusion  is,  that  the  motion  to  vacate  the  order  of 
substituted  service  should  be  denied. 
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N.  Y.  SUPERIOR  COURT. 

AUGUSTE  STRUPPMANN  and  others  agt.  AUGUSTE  MULLEK  and 

others. 

Appeal  —  vrithdrawal  and  dismissal  of — when  attorney  for  infant  plaintiffs 
wiU  be  compelled,  personally,  to  pay  costs  for  Jiis  misconduct  in  bringing  an 
appeal. 

Where  an  appeal  has  been  withdrawn  and  dismissed  by  the  general  term 
on  the  consent  of  the  only  appellant,  no  other  party  to  the  action  has  a 
right  to  move  the  general  term  afterwards  for  an  affirmance  of  the 
order  or  judgment  appealed  from.  The  party  appellant  or  the  parties 
appellants  are  the  only  parties  who  can  move  the  court  in  favor  of  the 
appeal. 

Where,  after  such  dismissal,  the  attorney  for  infant  parties  to  the  action, 
who  had  no  interest  in  said  appeals,  after  having  been  informed  by  the 
general  term  that  he  appeared  for  a  party  who  had  no  right  to  take  any 
proceeding  on  that  appeal,  still  prosecuted  the  appeal  to  the  court  of 
appeals  : 

Held,  that  he  did  it  at  his  own  risk,  as  if  he  were  the  appealing  party, 
and  should  be  held  personally  liable  for  the  costs. 

Special  Term,  June,  1878. 

MOTION  that  the  attorney  for  the  infant  plaintiffs  pay  the 
costs  of  an  appeal  to  the  court  of  appeals,  personally,  for  his 
misconduct  in  bringing  the  appeal. 

The  plaintiffs,  appellants,  and  the  defendants,  respondents, 
were  infants. 

The  general  guardian  and  guardian  ad  litem  of  the  infant 
defendants  Muller,  on  the  12th  day  of  January,  1877,  obtained 
leave  to  appeal  to  the  general  term  of  the  superior  court  of 
the  city  of  New  york,  from  certain  orders  relieving  purchasers 
from  their  bids  under  judgment  sale  herein,  made  by  the  said 
court.  Before  the  opening  of  the  appellate  court,  March  fifth 
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following,  the  appeal  was  discontinued  without  costs,  by  the 
parties  appellants,  and  said  purchasers,  respondents,  and  an 
order  to  that  effect  duly  entered. 

Mr.  Robertson,  before  judgment,  had  been  attorney  foi 
Charles  Struppmann  in  person,  and  Charles  Struppmann  as 
general  guardian  and  guardian  ad  litem  for  the  infant  plain- 
tiffs. There  was  no  retainer  after  judgment,  but  as  he  con- 
tinued to  act  all  parties  were  notified  by  Mr.  Struppmann,  as 
guardian,  &c.,  to  serve  no  further  papers  upon  him. 

Mr.  Robertson  paid  no  attention  to  this,  and  although  he 
was  neither  a  party  appellant  or  respondent  to  said  appeal, 
which  had  been  discontinued  and  order  entered  by  the  court 
and  note  of  issue  withdrawn  from  the  general  term  clerk,  he 
filed  another  note  of  issue,  attended  at  the  general  term  March 
5,  1877,  and  upon  the  call  of  the  case  took  an  order  affirming 
the  orders  appealed  from  with  costs  against  the  infant 
defendants. 

The  orders  which  he  thus  affirmed,  among  other  things, 
ordered  his  own  client,  Charles  Struppmann,  to  pay  $800  to 
the  purchasers,  respondents. 

Upon  the  motion  of  the  infant  defendants,  the  next  general 
term,  on  the  25th  of  June,  1877,  vacated  and  set  aside  this 
order  of  March  5,  1877,  and  filed  the  following  opinion : 

General  Term,  May,  1877. 

Before  SEDGWICK,  SPIER  and  FREEDMAN,  JJ. 

MOTION  to  vacate  order. 

FKEEDMAN,  J.  —  Upon  proof  that  the  appeals  of  the  infant 
defendants,  Muller  from  the  orders  of  December  22,  1876, 
had  been  withdrawn  pursuant  to  a  stipulation  entered  into  by 
the  parties  to  said  appeals,  the  general  term,  on  February  23, 
1877,  granted  an  order  dismissing  said  appeals  without  costs, 
and  such  order  was  duly  entered. 

This  having  been  done,  another  party  to  the  action,  who 
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had  no  interest  in  said  appeals,  not  having  in  fact  appealed, 
has  no  right  to  procure,  at  a  subsequent  general  term,  an  order 
of  affirmance  of  the  orders  of  December  22,  1876  by  default. 
The  party  appellant  or  the  parties  appellants  are  the  only  par- 
ties who  can  move  the  court  in  favor  of  the  appeal.  The 
order  of  March  5,  1877  should  be  vacated,  and  set  aside." 

From  this  order  Mr.  Daniel  T.  Robertson,  without  first 
obtaining  leave  of  the  court,  or  authority  from  Mr.  Strupp- 
mann the  guardian,  appealed  to  the  court  of  appeals  on 
behalf  of  the  infants,  plaintiffs.  Thereupon  the  appeal  was 
not  prosecuted,  and  the  attorney  for  the  infant  defendants, 
respondents,  served  notice  under  Rules  2  and  7  of  the  court  of 
appeals  to  file  the  return  and  print  and  serve  papers  on  the 
appeal ;  this  not  being  done,  a  motion  was  made  in  the  court 
of  appeals  to  dismiss  the  appeal  with  costs  of  appeal  and 
motion,  and  that  the  attorney  pay  the  same  personally. 

The  court  of  appeals  made  the  following  decision :  "  Motion 
to  dismiss  appeal  granted  with  costs.  Motion  to  compel  the 
attorney  to  pay  costs,  personally,  must  be  made  in  the  court 
below  after  the  judgment  has  there  been  entered." 

Judgment  was  thereupon  entered  in  favor  of  the  infant 
defendants,  respondents,  against  the  infant  plaintiff,  appell- 
ants for  the  sum  of  forty-eight  dollars  and  nine  cents  costs  of 
the  appeal. 

This  motion  was  then  made  on  behalf  of  both  infants  plain- 
tiffs and  defendants  to  compel  Mr.  Robertson  to  pay  this 
judgment. 

George  F.  Lcvngbein,  for  the  infant  plaintiffs  and  defend- 
ants, for  the  motion  argued : 

I.  That  the  infants  being  wards  of  the  court,  were  under  its 
special  care  and  protection.  That  it  would  be  a  matter  of  great 
injury  and  injustice  for  the  innocent  infant  plaintiffs  to  pay  the 
said  judgment,  arising  from  an  appeal  taken  without  leave  or 
authority,  and  that  too,  from  a  discretionary  order  which  was 
not  appealable.  That  it  would  be  equally  an  injury  and  unjust 
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for  the  infant  defendants,  not  to  be  paid  the  expense  and  costs 
their  representatives  were  put  to  by  the  willful  acts  and  mis- 
conduct of  Mr.  Robertson. 

II.  The  attorney  was  informed  by  the  general  term  that  he 
had  no  right  to  do  what  he  had  done,  and  still  went  further  in 
the  continuance  of  what  he  was  judicially  informed  he  could 
not  do ;  he  caused  the  costs  and  expenses  of  appeal,  and  should 
be  held  personally  liable  therefor    (People   agt.   Bradt,   6 
Johns.  Repts.,  318 ;  see,  also,  Waring  agt.  Bo/ret,  2  Cow.,  460  ; 
Anonymous,  2  id.  589). 

III.  That  the  conduct  of  Mr.  Robertson   could  not  be 
ascribed  to  any  other  than  improper  motives.     He  certainly 
proceeded  without  just  cause,  and  should  be  made  liable  to 
pay  the  costs  and  disbursements  (Matter  of  Kelley,  3  Hun, 
636 ;  Matter  of  Beckwifh,  id.,  443). 

IY.  He  should  also  be  fined  for  his  misconduct  (Living- 
ston agt.  Livingston,  2  Barb.,  396). 

Daniel  T.  Robertson,  in  person,  in  opposition,  claimed  that 
the  proceedings  in  the  action  had  been  fraudulent,  and  that 
he  had  felt  justified  in  appealing.  That  he  had  sent  affidavits 
to  the  court  of  appeals  in  opposition  to  the  dismissal  of  the 
appeal,  and  that  he  had  appealed  in  good  faith. 

SEDGWICK,  J.  — At  least,  after  the  decision  of  the  general 
term,  the  plaintiff's  attorney  was  judicially  informed  that  the 
attorney  appeared  for  a  party  who  had  no  right  to  take  any 
proceedings  on  that  appeal,  and  thereafter  the  attorney  prose- 
cuted the  appeal  to  the  court  of  appeals  at  his  own  risk,  as  if 
he  were  the  appealing  party. 

The  motion  that  the  attorney  is  to  pay  the  costs  of  the 
appeal  to  the  court  of  appeals,  is  granted  with  five  dollars 
costs.  In  other  respects  the  motion  is  denied. 

Order  entered  directing  the  attorney  to  pay  the  judgment 
for  costs  forty-eight  dollars  and  nine  cents,  and  five  dollars 
costs,  within  fifteen  days. 
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SUPREME  COURT. 

THE  CLINTON  LIBERAL  INSTITUTE  and  ORIN  PERRY  et  al.,  agt. 
LUTHER  J.  FLETCHER  et  al. 

Injunction — not  a  proper  case  for — Code  of  Civil  Procedure,  sections  603, 604. 

Where  the  papers  submitted  in  opposition  to  a  motion  to  dissolve  an 
injunction  fail  to  show  how  the  rights  of  the  plaintiffs  are  to  be  injured 
irreparably  by  the  action  sought  to  be  restrained  by  the  injunction,  and 
where  it  appears  that  if  the  party  whose  election  is  sought  to  be 
restrained  shall,  after  his  election,  threaten  or  attempt  to  do  some  act 
in  violation  of  the  rights  of  the  plaintiff,  they  can  then  institute  proper 
proceedings  to  guard  against  such  injury  as  shall  be  imminent  to  it, 
the  motion  will  be  granted. 

Plaintiff  obtained  an  injunction  order  restraining  the  defendants,  as  an 
executive  board  of  the  State  Convention  of  Universalists,  from  proceed- 
ing to  elect  a  trustee  to  fill  a  vacancy  occasioned  by  the  death  of  one 
Barnum,  who  was  a  trustee  of  the  Clinton  Liberal  Institute  at  the  time 
of  his  death.  The  plaintiffs  insist  that  the  executive  board  have  no 
power  to  fill  the  vacancy  in  the  board  of  trustees;  the  defendants 
insist  to  the  contrary: 

Held,  not  to  be  a  proper  case  for  an  injunction. 

Oneida  Special  Term,  May,  1878. 

THE  plaintiffs,  on  the  27th  day  of  February  1878,  obtained 
from  a  justice  of  this  court  an  injunction  order  restraining 
the  defendants,  as  an  executive  board  of  the  State  Convention 
of  Universalists  of  the  State  of  New  York,  from  proceeding 
to  elect  a  trustee  to  fill  the  vacancy  occasioned  by  the  death 
of  one  Barnum  who  was  a  trustee  of  the  Clinton  Liberal 
Institute  at  the  time  of  his  death.  The  defendants  have 
appeared  and  denied  the  complaint  in  material  parts  and 
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points.  The  defendants,  upon  their  answer  and  affidavits, 
obtained  an  order,  returnable  at  this  special  term,  granted  by 
the  justice  designated  to  hold  this  term.  The  order  was  there- 
fore within  the  exception  in  respect  to  contested  motions  at 
the  special  term  held  with  a  circuit  and  it  was  made  return- 
able at  a  day  to  suit  the  justice  who  was  to  hold  the  term. 

Amos  H.  Prescott,  for  motion. 

O.  S.  Williams,  for  plaintiff,  opposed. 

HABDIN,  J.  —  There  may  be  a  debatable  question  involved 
as  to  the  power  of  the  state  convention  to  delegate  the 
appointment  of  a  trustee  to  the  executive  board  and  also  as  to 
whether  the  convention  has  properly  delegated  such  power ;  if 
it  has  the  right  to  delegate  the  power,  these  questions  will  be 
involved  in  the  final  hearing  of  this  cause  (Constitution  of 
state  convention,  art.  4,  sec.  3  ;  By  lams,  art.  1,  sec.  4  ;  art  Y, 
sec  1).  But  the  vital  question  involved  in  this  motion  is, 
whether  this  is  a  proper  case  for  an  injunction. 

The  plaintiffs  insist  that  the  executive  board  has  no  power 
to  fill  the  vacancy  in  the  board  of  trustees ;  the  defendants 
insist  to  the  contrary. 

Suppose  the  executive  board  exercises  what  it  supposes  it 
has  the  right  to,  to  wit,  the  power  of  appointment.  Then, 
according  to  the  position  of  the  plaintiff,  its  action  would  be 
a  nullity  and  the  person  thus  named  would  not  be  in  fact  nor 
possess  the  powers  and  rights  of  a  trustee. 

Presumptively,  if  such  is  the  correct  construction  as  claimed 
to  be  by  the  plaintiffs,  he  would  not  be  permitted  to  take  his 
seat  in  the  board  of  trustees  nor  to  take  part  in  their  proceed- 
ings and  deliberations ;  if  he  should  attempt  to  do  it  his  right 
so  to  do  might  be  questioned  by  proper  proceedings  instituted 
for  such  purpose.  Then,  if  the  position  of  the  defendants 
here  is  correct,  it  would  be  determined  that  he  was  entitled  to 
sit ;  if,  however,  the  position  of  the  plaintiffs  is  correct  it  would 
be  declared  that  he  was  not  entitled  to  sit  and  act  as  a  trustee. 
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Section  603  of  the  Code  provides  that  an  injunction  may 
issue  ( 1 )  where  the  commission  or  continuance  of  an  act  would 
produce  injury  to  the  plaintiffs  "an  injunction  may  be 
granted." 

Section  604  of  the  Code  provides  for  an  injunction  when 
the  defendants  are  doing  or  threatening  to  do  an  act  in  viola- 
tion of  plaintiff's  rights  respecting  the  subject  of  the  action 
and  tending  to  render  the  judgment  ineffectual. 

It  is  difficult  to  see,  upon  the  papers  submitted  upon  this 
motion,  how  the  rights  of  the  six  male  plaintiffs  are  to  be 
injured  irreparably  by  the  action  which  the  executive  board 
may  take  in  respect  to  a  trustee  to  fill  a  vacancy.  If  they  dis- 
charge their  representative  duty  the  action  of  a  new  trustee 
who  was  properly  appointed  could  not  injure  them. 

As  to  the  plaintiff,  the  Clinton  Liberal  Institute,  if  an 
improper  person  shall  be  elected  or  if  a  person  improperly 
elected  or  who  claims  to  be  a  trustee  by  an  appointment  from 
a  body  not  having  the  power  to  appoint,  shall  threaten  or 
attempt  to  do  some  act  in  violation  of  its  rights  it  can  then 
institute  the  proper  proceedings  to  guard  against  such  injury 
as  shall  be  imminent  to  it. 

These  views  lead  to  the  conclusion  ( 1 )  that  the  six  male 
plaintiffs  have  not  made  a  proper  case  entitling  them  to  an 
injunction  order  ( 2 ),  that  the  plaintiff,  the  Clinton  Liberal 
Institute,  has  not  made  such  a  case  as  the  sections  of  the  Code 
referred  to  require  to  entitle  it  to  an  injunction  order  like  the 
one  granted  February  27,  1878.  There  may  be  doubt  as  to 
the  plaintiffs  having  a  common  right  in  the  whole  seven  to 
maintain  this  action  but  no  opinion  need  be  expressed  upon 
that  point  upon  this  motion. 

The  motion  is  granted,  with  ten  dollars  costs. 
VOL.  LV  55 
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N.  Y.  COMMON  PLEAS. 

HELENE  GULKE  agt.  CHARLES  UHLIG,  HENRY  G.  UHLIG  and 

WILLIAM  BUSSING. 

Money  paid  voluntarily  by  administrator  —  when  cannot  be  recovered  —  When 
general  reputation  insufficient  to  prove  partnership  —  What  is  not  reputa- 
tion —  Action  should  be  in  name  of  party  as  administratrix. 

An  administrator  cannot  recover,  in  an  action  at  law,  money  overpaid  to 
creditors,  upon  confidence  that  the  assets  of  the  intestate,  which  are  in 
fact  inadequate  for  the  purpose,  will  eventually  be  sufficient  for  paying 
in  full  all  claims  against  the  estate.  The  remedy  of  the  administrator 
is  in  equity. 

Although  the  most  conclusive  proof  is  not  required  where  defendants 
are  sued  as  partners,  there  must  be  some  proof  of  partnership. 

Where  the  only  proof  of  partnership  was  the  evidence  of  the  plaintiff 
who  swore  they  were  partners  because  "she  knew  it  in  business," 
"  she  had  heard  so,"  "everybody  knew  it,"  "  and  there  was  a  sign  on 
the  store  Uhlig  &  Co.,"  "she  knew  only  two  of  the  defendants,  never 
saw  and  did  not  know  the  name  of  the  third  one,"  and  which  of  the 
two  defendants  named  Uhlig  was  the  one  she  did  not  determine  : 

Held,  that  there  was  no  direct  evidence  of  defendants  copartnership  and 
no  proper  proof  of  reputation  to  that  effect  and  the  complaint  should 
be  dismissed  for  this  reason. 

An  action  to  recover  money  claimed  to  have  been  paid  by  mistake  of  fact, 
by  plaintiff  (whg  was  administratrix  of  her  husband's  estate),  to 
defendants,  should  be  brought  on  behalf  of  the  estate  and  not  in  her 
own  behalf. 

General  Term,  March,  1878. 

Before  CHARLES  P.  DALY,   C.  J.,  JOSEPH  F.  DALY  and 
VAN  HOESEN,  JJ. 

THIS  action  was   brought  to  recover   money   claimed   to 
have  been  paid  by  mistake  of  fact  by  plaintiff  to. defendants 
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as  partners.  Plaintiff  was  administratrix  of  her  Imsbaiid'g 
estate  against  which  defendants  had  a  valid  claim.  Of  this 
claim  plaintiff,  without  being  obliged  to  do  so,  paid  a  portion. 
On  the  accounting  before  the  surrogate  it  was  shown  the 
estate  was  insolvent  at  the  time  and  that  defendants  had  been 
paid  more  than  their  pro  rata  share,  whereupon  plaintiff  sued 
to  recover  the  overpayment.  The  testimony  of  plaintiff 
showed  she  paid  "  the  money  out  of  her  own  money  "  relying 
upon  the  estate  realizing  sufficient  to  reimburse  her,  which 
she  believed  it  would  do.  The  only  proof  of  the  partner- 
ship of  the  defendants  was  on  the  part  of  the  plaintiff  who 
swore  they  were  partners  because  "  she  knew  it  in  business  " 
"  she  had  heard  so  "  "  every  body  knew  it "  "  and  there  was 
a  sign  on  the  store  Uhlig  &  Co."  but  she  also  testified  "  she 
knew  only  two  of  the  defendants,  had  never  seen  and  did  not 
know  the  name  of  the  third  one,"  and  which  of  the  two 
defendants  named  Uhlig  was  the  one  she  knew  she  did  not 
determine.  Defendants  offered  no  testimony,  but  moved  for 
nonsuit  on  the  ground  the  partnership  had  not  been  proved 
and  that  the  payment  was  a  voluntary  one.  The  court  below 
gave  judgment  for  plaintiff  from  which  defendants  appealed. 

Richa/rd  M.  Brwno  and  Charles  Hagedorn,  for  appellants. 
Runkle  &  Englehart,  for  respondents. 

VAN  HOESEN,  J. —  The  defendants,  Charles  Uhlig,  Henry  G. 
Uhlig  and  William  Bussing,  are  sued  in  this  action  as  partners. 
There  is  absolutely  no  evidence,  whatever,  that  they  are  part- 
ners. There  is  some  evidence  that  there  exists  such  a  firm  as 
Uhlig  &  Co.,  but  who  compose  that  firm  the  plaintiff  did 
not  undertake  to  prove.  It  is  true  that  the  most  conclusive 
proof  is  not  required  where  defendants  are  sued  as  partners, 
but  certainly  there  ought  to  be  some  proof.  No  man  can 
take  up  the  evidence  and  say  which  of  the  Uhlig's  is  a  partner 
in  the  firm  or  whether  the  defendants  constitute  such  a  firm 
or  are  associated  in  any  way  in  business. 
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No  case  can  be  found  in  England  or  in  the  state  of  New 
York,  in  which  an  administrator  has  recovered  in  an  action  at 
law  money  overpaid  to  creditors,  upon  confidence  that  the 
assets  of  the  intestate,  which  are  in  fact  inadequate  for  the 
purpose,  will  eventually  be  sufficient  for  paying  in  full  all 
claims  against  the  estate.  The  remedy  of  the  administrator 
is  in  equity  (Story's  Equity  Jurisprudence,  sec.  90 ;  1  Waifs 
Law  Actions  and  Defenses,  p  168,  sec.  5). 

The  case  cited  by  justice  McG-owAN,  in  his  very  careful 
opinion,  that  of  Walker  agt.  Hill  (17  Mass.,  380),  said,  "  that, 
at  the  common  law,  a  creditor  cannot  be  compelled  to  refund 
the  amount  of  a  debt  paid  to  him  by  an  administrator,  though 
it  turns  out  that  there  are  not  assets  sufficient  to  pay  all  the 
debts." 

It  further  concedes  "  that,  if  the  administrator  could  not  be 
compelled  to  pay  the  debt,  he  had  no  reason  for  making  the 
payment,  and  ought  not  to  be  allowed  to  recover  the  money 
back."  The  Massachusetts  court  allowed  the  plaintiff  in  that 
case  to  recover,  because,  under  the  laws  of  that  state,  he  could 
have  been  sued,  and  compelled  by  the  defendant  to  pay. 

To  the  suggestion  that  the  administrator  might  have  pleaded 
the  insolvency  of  the  estate,  and  thereby  have  defeated  the 
suit,  if  one  had  been  brought,  the  court  said,  "that  the 
administrator  had  no  right  to  set  up  insolvency,  unless  he  had 
reason  to  believe  that  the  estate  was  insolvent,  and  that,  as  the 
payment  he  had  made  was  virtually  compulsory,  it  would  be 
allowing  creditors  of  the  estate  to  take  money  out  of  his  pocket 
unless  he  were  permitted  to  recover  back  from  the  defendant 
the  amount  of  the  overpayment."  A  legatee  may  always  be 
compelled  to  refund  when  there  is  a  deficiency  of  assets  (Lupton 
agt.  Lupton  2  Johns.  Ch.,  614).  The  courts  of  New  York 
have  never  yet  adopted  the  rule  of  the  courts  of  Massachu- 
setts, and  permitted  an  administrator  to  compel  a  creditor,  in 
an  action  at  law,  to  refund  the  excess  he  had  received  over  his 
ratable  share.  In  this  case,  I  think,  nothing  was  proved  to  war- 
rant the  judgment  in  favor  of  the  plaintiff.  Without  any 
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necessity  for  doing  so,  the  plaintiff,  of  her  own  free  will,  gave 
the  firm  of  Uhlig  &  Co.  fifty  dollars.  She  did  not  intend  to 
donate  the  money,  but  she  supposed  she  could  get  in  assets 
sufficient  to  pay  all  the  claims  and  was  willing  to  take  the  risk 
of  doing  so.  Unfortunate  for  her  she  did  not  know  that  the 
expenses  of  the  administration  would  eat  up  $640.79  of  the 
whole  estate,  which  footed  up  $693.50,  and  that  only  fifty-two 
dollars  and  seventy-one  cents  would  be  left  for  the  payment 
of  all  the  creditors  of  the  intestate. 

I  think  the  judgment  should  be  reversed. 

J.  F.  DALY,  J.  —  There  was  no  direct  evidence  of  defend- 
ants' copartnership  and  no  proper  proof  of  reputation  to  that 
effect.  This  alone  required  the  dismissal  of  the  complaint. 
Plaintiff  brought  this  action  in  her  own  behalf  and  not  on 
behalf  of  the  estate  of  which  she  is  administratrix  ;  the  com- 
plaint should  have  been  dismissed  for  that  reason,  even  if,  as 
administratrix,  she  could  have  recovered  back  from  creditors 
of  the  estate,  moneys  paid  them  under  the  mistaken  impres- 
sion that  she  would  realize  from  the  estate  enough  to  justify 
such  a  payment.  I  cannot  say  from  the  proof  whether  she 
claims  to  have  paid  the  defendants  from  the  funds  in  her 
hands  as  administratrix,  or  whether  she  advanced  moneys  out 
of  her  own  moneys  to  make  the  payment.  In  the  latter  case, 
I  do  not  see  how  she  could  recover  such  moneys  back  from 
the  defendants,  to  whom  she  paid  it  in  satisfaction  of  their 
claims  against  the  estate,  for  it  was  simply  an  advance  by  her 
to  the  estate  and  not  to  the  defendants.  Her  action,  to  be 
successful,  must  be  brought  as  administratrix,  and  if  she 
made  out  a  case  which  would  entitle  her  to  recover  formerly 
in  equity,  I  see  no  substantial  reason  for  denying  the  relief,  a 
money  judgment,  in  an  action  at  law. 

Judgment  reversed.     No  bar  to  a  new  action. 
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N.  T.  COMMON  PLEAS. 

» 
THE  ELEVENTH  WARD  SAVINGS  BANK  agt.  ALLEN  HAT,  DAVID 

M.  KOEHLER,  and  others. 

Consolidation   of  actions  —  What  actions  may  be  consolidated — When    to 
move — Laches. 

The  statute  authorizing  consolidation  of  suits,  it  seems,  does  not  relate 

solely  to  actions  at  law;  suits  in  equity  (i.  e.  foreclosure  suits)  may  also 

be  consolidated. 
Where  the  motion  for  consolidation  has  been  delayed  until  the  causes  are 

called  for  trial,  the  defendant  will  be  deemed  to  have  been  guilty  of  such 

laches  as  to  deprive  him  of  his  claim  for  this  relief. 
If  a  defendant  wishes  to  have  the  suits  consolidated,  he  should  move 

before  they  are  brought  to  trial,  so  that  the  other  party  may  have  an 

opportunity  to  read  affidavits  and  be  heard  as  upon  an  ordinary  motion 

before  trial. 
The  granting  or  withholding  an  order  for  the  consolidation  of  actions, 

rests  entirely  in  the  discretion  of  the  court  in  each  particular  case. 

General  Term,  May,  1877. 

THE  action  was  brought  to  foreclose  a  mortgage  made  by 
Allen  Hay  to  Joseph  B.  Hoyt  for  $18,750  and  interest  pay- 
able in  installments  of  $3,750  each ;  an  installment  being 
payable  on  the  first  day  of  October  in  each  year,  commencing 
in '1868  and  ending  in  1872.  The  interest  was  originally 
six  per  cent,  but  by  an  agreement,  dated  October  31,  1868, 
the  time  of  payment  of  balance  of  principal,  viz.,  $15,000 
then  remaining  unpaid,  was  extended  for  five  years,  and  the 
interest  increased  to  seven  per  cent.  Hay,  on  the  31st  of 
October,  1868,  conveyed  the  property  covered  by  the  mort- 
gage and  located  in  the  block  in  Avenue  A  and  One  Hundred 
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and  Fifth  and  One  Hundred  and  Sixth  streets,  in  this  city, 
to  the  appellant,  David  M.  Koehler,  who  assumed  and  agreed 
to  pay  the  mortgage.  This  mortgage,  and  two  others,  each 
made  by  said  Hay,  one  to  Robert  M.  Streleigh  and  the  other 
to  Jacob  Singmaster,  upon  all  of  which,  together,  there  was 
then  unpaid,  in  the  aggregate,  the  principal  sum  of  $45,000 
were  assigned  to  the  respondents  by  instruments  dated  August 
18,  1869.  Koehler,  the  appellant,  who  had  so  assumed  the 
payment  of  the  mortgages,  and  was  the  owner  of  the  property, 
desiring  to  have  some  of  this  land  released  from  the  mort- 
gages —  the  holders  thereof  having  refused  —  applied  to  Mr. 
Edward  V.  Loew,  to  procure  the  negotiations  of  the  mort- 
gages to  a  person  who  would  release.  Mr.  Loew  was  then 
the  president  of  the  bank  (respondent)  but  also  carried  on 
the  business  of  real  estate  broker,  and  had  an  office  on  Third 
avenue,  in  this  city.  Koehler  called  at  this  office  in  July, 
1869,  and  stated  to  Mr.  Loew  that  he  wanted  to  procure  a 
loan  of  $45,000,  and  wanted  to  know  if  he  could  get  it  for 
him,  agreeing  to  pay  him  if  he  succeeded  $5,000  for  his 
services,  and  to  cover  compensation  for  examining  the  title. 
He  tried  several  places  and  finally  the  bank  agreed  to  take  an 
assignment  of  the  mortgages,  which  it  did,  actually  paying 
$45,000  for  them.  Koehler  claims  that  he  did  not  promise 
Mr.  Loew  $5,000  for  his  services,  but  states  that  he  was  to 
pay  $5,000  in  consideration  of  four  lots  of  the  land  being 
released  from  the  mortgages.  In  his  answer  to  the  complaint, 
he  states  his  case  somewhat  differently,  and  in  two  different 
shapes,  that  is  to  say  :  At  one  part  of  his  answer  he  claims 
that  he,  at  the  request  of  the  plaintiffs,  paid  them  $1,666.67, 
to  be  applied  by  them  towards  the  consideration  they  were  to 
and  did  pay  for  the  assignment  of  the  bond  and  mortgage  ; 
afterwards,  he  states,  it  was  in  the  form  of  a  payment  to  them 
on  account  of  the  principal  of  the  mortgage.  At  the  time 
these  bonds  and  mortgages  were  taken  by  the  bank,  Mr. 
Koehler  made  and  delivered  a  bond  to  it,  for  $45,000.  On 
July  10,  1874,  Mr.  Loew  having  ceased  to  be  president  of 
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the  bank  but  being  the  president  of  the  Manufacturers 
and  Builders'  Fire  Insurance  Company,  who  was  the  owner 
of  a  certain  mortgage  for  $11,000,  on  property  in  Henry 
street,  which  was  then  owned  by  Koehler,  which  mortgage 
being  due  and  the  company  requiring  payment  thereof, 
Koehler  requested  Mr.  Loew  to  see  if  he  could  not  get  the 
mortgage  placed,  and  he  got  the  bank  to  purchase  the  mort- 
gage for  $10,000,  Koehler  paying  to  Mr.  Loew  $1,000,  which 
was  the  difference  between  the  face  of  the  mortgage  and 
what  the  bank  paid  for  it.  This  $1,000  was  paid  over  by 
Mr.  Loew  to  the  insurance  company  to  make  up  for  the  loss 
on  the  sale.  This  mortgage  was  thereafter  assigned  by  the 
bank  to  an  estate.  Koehler  claimed  that  this  $1,000  was  paid 
on  account  of  the  mortgages  made  by  Hay,  and  that  one-third 
of  that  sum,  viz.,  $333.33  should  be  -credited  upon  each  of 
them.  After  the  assignment  to  the  bank,  and  from  October 
2,  1869,  down  to  November  1, 1875,  Koehler  paid  to  the  bank 
interest  on  the  whole  principal  sum  remaining  unpaid, 
although  he  claims  that  he  had  paid  off  $6,000  thereof  (first 
the  $5,000  and  afterwards  the  $1,000).  The  mortgage  being 
due,  this  action  was  commenced  April,  1876,  the  appellant 
Koehler  only  answering,  and  the  only  defense  made  by  him 
was  the  payment  of  said  amount ;  and  the  issue  thus  joined 
came  on  for  trial  before  Hon.  C.  H.  YAN  BRUNT,  one  of  the 
judges  of  this  court,  at  an  equity  term  thereof,  October  16, 
1876,  who  found  in  favor  of  the  plaintiffs  on  all  the  issues  in 
this  action.  At  the  trial  the  counsel  for  Koehler  made  a 
motion  to  consolidate  this  action  with  two  others  that  were 
tried  at  the  same  time,  which  motion  was  submitted  to  the 
judge  and  decided  by  him,  when  he  rendered  judgment  in 
the  action,  delivering  the  following  opinion  : 

Special  Term,  November,  1876. 

YAN  BRUNT,  J.  —  All   the  documentary  evidence  in  this 
case  is  entirely  inconsistent  with  the  theory  that  Mr.  Koehler 
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paid  the  five  thousand  dollars  ($5,000)  on  the  mortgages  in 
suit  at  the  time  the  plaintiffs  took  the  assignment  of  them. 
If  he  made  the  payment  on  account  of  the  principal  of  these 
mortgages,  why  did  he  execute  a  bond  to  pay  forty-five 
thousand  (45,000)  dollars  when  the  mortgages  should  become 
due? 

Why  did  the  bank  give  its  checks  for  forty-five  thousand 
dollars  ($45,000)  to  Koehler's  ewn  order,  and  Koehler  indorse 
them  over  to  the  holders  of  the  mortgages  ? 

Why  did  Mr.  Koehler  draw  his  check  to  Mr.  Loew  indi- 
vidually and  not  to  the  plaintiffs  ? 

In  the  face  of  these  circumstances  it  seems  to  me  certain 
that  the  payment  was  not  intended  to  apply  upon  the  princi- 
pal of  these  mortgages. 

The  payment  of  the  one  thousand  dollars  ($1,000)  is  equally 
well  accounted  for. 

As  to  the  strictures  passed  upon  the  conduct  of  the  presi- 
dent of  the  bank,  they  cannot  be  considered  here ;  whether 
he  acted  legally  or  illegally  in  taking  the  money,  cannot  in 
any  case  affect  the  plaintiff's  claim. 

The  plaintiff  is  entitled  to  judgment  of  foreclosure  and 
sale  for  the  full  amount  claimed. 

The  only  other  question  necessary  to  consider  is  that  of 
consolidation. 

If  the  motion  to  consolidate  had  been  made  properly,  I 
think  it  would  have  been  the  duty  of  the  court  to  have 
granted  it,  but  in  a  case  where  such  motion  is  delayed  until 
the  causes  are  called  for  trial  it  seems  to  me  that  the  defend- 
ant has  been  guilty  of  such  laches  as  to  deprive  him  of  his 
claim  for  this  relief. 

From  the  judgment  the  defendant  Koehler  appeals. 

Joseph  Bellsheim,  for  respondents.  N.  C.  Anderson  and 
Albert  Cardoso,  of  counsel. 

I.  The  statute  authorizing  consolidation  of  suits  relates 
only  to  actions  at  law;  foreclosure  cases,  being  suits  in  equity, 
VOL.  LV  .  56 
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will  not  be  consolidated  (See  Statute :  2  Edmonds  Stat.  at 
Large,  p.  398 ;  2  Waiters  Pr.,  pp.  555  and  556). 

(a.)  All  the  cases  cited  by  the  counsel  for  the  appellants 
are  suits  at  law,  and  it  is  confidently  asserted  that  he  can 
find  none  in  equity. 

(i.)  The  language  of  the  statute  shows  that  it  was  the 
practice  at  law,  and  not  in  chancery,  that  the  legislature  was 
regulating. 

At  all  events,  the  great  delay  in  making  the  motion  was 
a  sufficient  reason  for  its  denial,  for  the  statute  provides  that 
the  court  may,  in  its  discretion,  if  it  shall  appear  expedient, 
order  the  consolidation. 

Kaufman,  Tunstall  &  Wagner,  for  appellants. 

DALY,  C.  J.  —  The  first  question  raised  in  this  case,  a  ques- 
tion of  fact,  was  whether  the  $5,000  was  paid  upon  the 
mortgage  or  to  Loew  in  consideration  of  his  getting  the 
plaintiffs  to  take  the  mortgage.  Upon  that  question,  Koehler 
and  Loew  were  in  direct  conflict,  and  although  the  conduct  of 
Loew,  as  the  president  of  a  savings  bank,  and  one  of  the 
finance  committee  of  the  institution  in  advocating  in  the 
committee,  and  getting  the  bank  to  take  a  mortgage  of 
$45,000,  for  which  service  Koehler  was  to  pay  and  did  pay  him 
$5,000,  was  extraordinary  in  the  chief  officer  of  such  an  insti- 
tution ;  yet  we  cannot  say,  as  between  the  witnesses  who 
directly  contradicted  each  other  that  the  judge  below  decided 
erroneously,  as  he  put  his  decision  upon  the  ground  that 
Koehler  at  the  time  gave  his  bond  for  $45,000,  when  if  the 
$5,000  had  been  received  by  the  bank  as  a  payment  upon  the 
mortgage,  the  bond  should  have  been  in  $40,000 ;  as  well  as 
upon  another  equally  significant  circumstance  that  the  bank 
drew  the  check  for  $45,000  to  Koehler's  own  order,  and  he 
endorsed  it  to  the  owner  of  the  mortgage  and  he  drew  his 
check^for  $5,000  to  Loew  individually  instead  of  to  the  bank. 

These  cotemporaneous  documentary  facts  and  the  continu- 
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ous  payment  afterwards  to  the  bank  by  Koehler  of  interest  on 
$45,000  were  circumstances  strongly  against  his  version  of  the 
transaction,  and  we  cannot  say  that  the  judge  was  wrong  in 
attaching  to  them  the  weight  which  he  did. 

As  respects  the  second  question  of  fact  Loew  testified  that 
Koehler  gave  the  $1,000  as  a  bonus  to  the  insurance  company 
to  secure  the  transfer  of  the  other  mortgage  to  the  plaintiff, 
and  that  he,  Loew,  when  he  received  it,  paid  it  over  to  the 
insurance  company  and  Koehler's  statement  in  respect  to  this 
transaction  was  so  loose  and  unsatisfactory,  as  to  justify  the 
judge  in  finding  against  him.  If  the  defendant  wished  to 
have  the  suits  consolidated,  he  should  have  moved  before  they 
were  brought  on  for  trial.  The  usual  course  is  to  move  before 
trial,  that  the  other  party  may  have  an  opportunity  to  read 
affidavits  and  be  heard  as  upon  an  ordinary  motion  before  trial. 
It  was  a  matter  of  discretion  with  the  judge,  and  as  he  put 
his  denial  of  the  motion  upon  the  ground  of  the  defendant's 
laches,  there  is  no  reason  why  an  appellate  tribunal  should  now 
order  the'  suits  to  be  consolidated  (  Waifs  Pr.,  vol.  2,  pp. 
557,  558 ). 

The  motion  for  a  new  trial,  therefore,  should  be  denied. 

The  judgment  and  order  appealed  from  are  affirmed  with 
costs  (ten  dollars  costs  and  disbursements  of  affirmance  of 
order ). 

J.  F.  DALY  and  VAN  HOESEN,  J.,  concurred. 

NOTE.  — An  appeal  was  taken  to  the  court  of  appeals  and  on  April  16, 
1878,  the  court  affirmed  the  judgment,  with  costs. — [Eo. 
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K  Y.  COMMON  PLEAS. 

Action  No.  1. 

THE   ELEVENTH    WARD    SAVINGS    BANK    agt.    ALLEN   HAT 

and  others. 

Action  No.  2. 

SAME  agt.  SAME. 

Action  No.  3. 

SAME  agt.  SAME. 

Mortgage  foreclosure  —  three  mortgages  on  same  premises,  bearing  even  date 
and  recorded  at  same  time  —  Actions  commenced  and  judgment  entered  at 
same  time  —  Equality  of  liens  — power  of  court  to  order  moneys  distributed 
pro  rata. 

It  is  the  duty  of  the  court  to  distribute  moneys  received  at  judicial  sales. 
After  moneys  have  been  paid  into  the  hands  of  court's  officers,  the  court 
must  see  that  they  reach  those  entitled  to  them.  The  court,  and  not  a 
referee  appointed  to  execute  the  judgments  of  foreclosure,  must  deter- 
mine the  priority  of  liens. 

If  liens  be  equal  in  rank,  the  power  of  the  court  to  protect  that  equality 
is  not  impaired  by  any  error  which  a  referee  may  have  fallen  into  in 
making  a  sale. 

If  fraud,  misconduct,  surprise,  or  well  grounded  misapprehension  has 
prevented  the  sale  of  the  property  for  the  price  that  ought  to  have  been 
obtained,  or  if  for  any  other  reason  it  should  be  inequitable  to  permit 
the  sale  to  stand,  a  resale  will  be  ordered. 

But  where  no  one  applies  for  a  resale,  and  where  all  parties  are  content 
that  the  sale  shall  stand,  and  where  justice  can  be  done  without  a 
resale,  the  court  will  not  order  one  of  its  own  motion. 

Where  three  actions  were  each  commenced  to  foreclose  a  separate  mortgage 
of  equal  date,  lien  and  time  of  record  and  amount  of  purchase-money 
upon  the  same  parcel  of  land,  said  three  mortgages  having  been 
originally  made  to  secure  the  separate  amounts  due  to  each  of  the  joint 
grantors  of  said  lands.  The  actions  were  numbered  1,  2  and  3.  Three 
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separate  judgments  have  been  entered,  all  of  which  bear  date  November 
20,  1876,  and  filed  on  November  22,  1876.  The  referee  appointed 
in  and  by  said  judgments  to  sell  the  mortgaged  premises,  on  the  day 
advertised  for  said  sale,  offered  the  same  for  sale  under  the  judgment 
in  action  No.  1,  and  the  premises  were  sold  for  $34,500.  After- 
ward the  same  premises  were  offered  for  sale  under  judgment  No. 
2,  and  were  struck  off  to  the  same  purchaser  for  $250,  and  imme- 
diately thereafter  the  same  premises  were  again  offered  for  sale  by  the 
referee  Under  judgment  No.  3,  and  were  struck  off  to  the  same  pur- 
chaser for  $250.  On  petition  of  one  of  the  sureties  for  the  payment 
of  said  mortgaged  debt,  asking  that  an  order  be  made  in  said  actions 
directing  the  referee  to  apply  the  amount  of  the  proceeds  of  the  sales 
under  said  judgments  proportionably  to  each : 

Held,  first,  that,  no  one  of  the  mortgages  had  any  priority  over  the  others, 
and  the  referee  should  not  be  permitted  to  give  precedence  to  one  of 
the  judgments,  simply  because  he  finds  it  marked  No.  1.  The  court 
itself  had  no  power  to  give  that  judgment  or  that  mortgage  priority. 

Second,  It  is  the  duty  of  the  court  to  protect  the  equality  of  liens  where 
it  exists,  and,  in  performing  that  duty,  the  court  will  look  behind 
the  proceedings  of  the  referee  to  the  transaction  out  of  which  the  liens 
arose. 

Third,  These  three  mortgages  being  equal  liens,  equity  requires  that  the 
money  received  at  the  sale  should  be  divided  among  them  proportionably 

Fourth.  The  sureties  are  entitled  to  make  the  petition.  The  plaintiff 
could  demand  such  a  division,  and  the  sureties,  by  right  of  subrogation, 
may  demand  it  likewise.  They  are  bound  by  the  judgments  in  these 
actions,  and  on  paying  the  mortgage  debt  to  the  plaintiff  they  will 
become  entitled  to  all  the  securities  for  that  debt  which  the  plaintiff 
possesses. 

Fifth,  Although  the  petitioner  has  not  paid  the  debt,  he  is  liable  to  pay 
it,  and  "the  same  equity  which  enables  a  surety,  after  payment  by 
himself,  to  recover  the  amount  from  his  principal,  warrants  him  to  file 
a  bill  to  compel  payment  by  the  principal,  when  he  has  been  brought 
under  liability,  by  the  debt  falling  due,  though  he  may  not  have  been 
actually  sued."  Under  this  principle,  the  petitioner  is  not  prematurely 
applying  for  relief. 

Special  Term,  June,  1878. 

I.  IN  these  three  cases  the  mortgages,  bonds  and  decrees, 
and  all  subsequent  proceedings,  stand  upon  an  exact  equality 
as  respects  all  the  parties  and  the  subject-matter  of  the  suit. 

II.  The  petitioner,  besides  being  a  purchaser,  is  adjudged 
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liable  to  pay  any  deficiency  arising  on  the  sale,  by  reason  of 
his  having  guaranteed  the  payment  of  the  bonds  and  mort- 
gages. 

III.  The  purchaser  was  compelled  to  buy  in  under  the 
second  and  third  sale  to  save  complications  with  other  possible 
purchasers. 

IY.  The  referee  instead  of  selling  under  all  three  judg- 
ments at  the  same  time,  sold  under  them  separately  in  the 
order  of  their  number  and  sold  three  times.  The  sale  under 
No.  1  brought  $34,500,  under  the  others  $250  each,  leaving  in 
No.  1  a  surplus  of  some  $8,000  besides  taxes. 

V.  Without  instructions  from  the  court  the  referee  will, 
apply  all  the  purchase -money  to  the  extinguishment  of  the 
first  judgment  in  number  notwithstanding  all  were  alike  in 
equity. 

YI.  On  appeals  in  the  three  cases  there  were  bonds  given 
(to  pay  deficiency  arising  on  sale  of  mortgaged  premises)  in 
this  court  to  the  extent  of  $750  and  Ernest  Ohl  and  H.  Eisner 
were  sureties.  They  have  notice  of  this  application. 

YII.  Pending  appeals,  interest  accrued  on  the  judgment 
to  a  large  amount  and  the  property  depreciated  largely. 

YIIL  The  petitioner  and  his  co-guarantees  were  not  parties 
to  this  appeal.  It  was  taken  against  their  interest. 

IX.  The  petitioner  in  his  own  behalf,  as  one  of  the 
guarantees  liable  for  deficiency  by  the  judgment,  claims  to  have 
the  purchase-money  applied  pro  rata  in  these  judgments  so 
that  the  sureties  on  the  appeal  may  be  called  on  to  respond 
to  the  extent  of  their  liability  for  this  deficiency  which  has 
been  almost,  if  not  quite,  entirely  created  by  the  appeals. 

The  defendant  David  M.  Koehler  owned  the  mortgaged 
premises ;  Allen  Hay  was  the  original  mortgagor ;  the  defend- 
ants, Heller  (the  petitioner)  and  the  two  Zinns,  had  guaranteed 
payment  of  the  mortgaged  debt;  Koehler  alone  defended  and 
after  judgment  alone  appealed  to  the  general  term  and  again 
to  the  court  of  appeals  ;  Eisner  and  Ohl  were  his  sureties  on 
the  appeals,  and  the  value  of  the  mortgaged  premises  had  so 
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depreciated  by  the  delay  occasioned  by  these  appeals,  that 
there  was  a  prospect  of  a  large  deficiency.  By  applying  the 
whole  of  the  purchase-money  to  the  first  judgment,  or  the 
judgment  in  action  No.  1,  until  it  was  paid  the  liability  of 
the  sureties  on  the  appeals  for  deficiency  on  it,  would  have 
been  extinguished,  which  the  petitioner  deemed  a  prejudice 
to  him  (See  S.  C.  ante  438). 

Lewis    Johnston,   for    defendant  Heller    the    petitioner. 
Albert  Mathews,  of  counsel. 

I.  Equality  is  equity,  and  the  judgments  being  equal  liens, 
the  guarantors  have  the  right  to   have  the   purchase-money 
arising  on  sale  applied  equitably  whatever  may  be  the  ulterior 
results  (Campbell  agt.   Ruger,  1  Cow.  Rep.,  215). 

II.  The  guarantors  have  a  superior  equity  that  this  money 
be  applied  on  all  the  judgments  alike  so  that  the  obligors  on 
the  appeal,  may  be  compelled  to  pay  so  far  as  liable  on  account 
of  the  deficiency  that  has  arisen  out  of  an  appeal  taken  with- 
out their  privity   and  against  the  interest  of  the  guarantors. 

III.  The  necessity  of  this  application  arises  out  of  an  ill 
advised  proceeding  on  the  part  of  the  referee  in  selling  under  the 
three  judgments  separately  instead  of    jointly  (Snycler  agt. 
Stafford,  11  Paige  R.,  76). 

IV.  It  was  against  equity  and  contrary  to  the  practice  of  courts 
of  equity  to  permit  three  suits  to  be  prosecuted  on  these  three 
mortgages  by  the  same  party  against  the  same  parties  and  the 
court  is  bound  at  any  stage  of  the  case,  upon  the  suggestion 
ol  any  party,  to  suppress  the  mischief  and  prevent  anj  further 
injustice  therefrom  (Roosevelt  agt.  Elisiliorp,  10  Paige  R., 
419 ;  Newman  agt.  Ogden^  6    Ch.  Decisions,  40 ;  see  Potter 
agt.  Crandell,  1  Clarice  Ch.  R.,  119). 

V.  On   a   decree  of  foreclosure  and  sale,  this  court  will 
always  regulate  the  subsequent  proceedings  to  prevent  injus- 
tice   (  Van  Nest  agt.  Yeomans,  1  Wend.  Rep.,  88 ;  Suffem 
agt.  Johnson,  1  Pa'lge  R.,  450;  N.    Y.  Life  Ins.  Co.  agt. 


448  NEW  YORK  PRACTICE  REPORTS. 

Eleventh  Ward  Savings  Bank  agt.  Hay. 

Cutter,  3  Sand.  Chy.  _Z?.,  176 ;  Gregory  agt.  Campbell,  16 
How.  Pr.,  417 ;  Livingston  agt.  Milldrum,  19  HT.  Y.  H., 
440 ;  Mu.  Life  Ins.  Co.  agt.  Salem,  3  Hun's  JR.,  118 ;  Mu. 
Life  Ins.  Co.  agt.  Bowen,  47  J3arb.  It.,  682). 

VI.  The  direction  of   the  court   is  indispensable  in  this 
case  to  prevent  the  referee  applying  the  whole  of  the  pur- 
chase-money in  the  first  judgment  and  thereby  allowing  (1st), 
the  act  of  injustice  of  giving  this  large  amount  of  surplus  to 
the  subsequent  incumbrancers  and  (2d),  the  still  greater  mis- 
chief of  leaving  the  guarantors  against  deficiency  to  pay  a 
a  much  larger  demand  in  the  cases  Nos.  2  and  3,  than  is  just 
or  equitable. 

VII.  The  petitioner  and  his  co-guarantors  have  a  right  to 
ask  this  court,  in  its  equitable  disposal   of  this  matter,  to 
direct  this  money  (purchase-money)  to  be  applied  pro  rata 
upon  each   mortgage   judgment.     Any  other  disposition  of 
the  fund  will  work  injustice. 

Joseph  Bellesheim,  for  the  plaintiffs  in  the  three  actions 
and  the  sureties  on  the  appeals  in  the  actions.  Albert  Cardoso, 
of  counsel. 

Kauffman,  Tunstall  &  Wagner,  for  defendant  Koehler. 
Sigismund  Kauffman,  of  counsel. 

VAN  HOESEN,  J.  —  Hay,  bought  a  piece  of  land,  and  to 
secure  the  payment  of  a  part  of  the  purchase-money,  gave 
three  mortgages  of  the  same  date  and  amount,  which  were  all 
payable  at  the  same  time,  and  all  filed  for  record  at  the  same 
instant.  Three  mortgages  were  made,  because  there  were 
three  venders  of  the  land,  every  one  of  whom  chose  to  have 
a  security,  which  he  could  sell  at  his  own  pleasure  without 
consulting  other  persons,  and  the  interest  upon  which  he 
could  collect  for  himself  without  being  at  the  trouble  of  a 
division  with  the  other  two  mortgagees.  The  three  mort- 
gages were  liens  of  equal  rank  in  all  respects.  They  were  all 
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transferred  to  the  Eleventh  "Ward  Savings  Bank,  the  plaintiff 
in  these  three  actions.  Hay  sold  the  land  to  David  M.  Koehler, 
who  assumed  and  agreed  to  pay  the  mortgages ;  afterwards, 
Abraham  Heller,  Abraham  Zinn  and  Solomon  Zinn,  by  an 
instrument  under  seal,  guaranteed  the  payment  of  the  princi- 
pal of  the  mortgages  at  maturity,  and  of  the  interest  as  it 
should  from  time  to  time  accrue.  For  non-payment  of  .the 
principal  at  maturity,  the  plaintiff  undertook  the  foreclosure 
of  the  three  mortgages.  It  is  not  at  this  time  worth  while  to 
express  an  opinion  as  to  the  propriety  of  the  plaintiff's  course 
in  bringing  three  different  actions  of  foreclosure  when  all 
three  mortgages  should,  according  to  the  settled  practice  of 
the  court,  have  been  foreclosed  in  one  action.  The  plaintiff 
brought  three  actions  and  obtained  judgment  in  all.  From 
the  three  judgments,  David  M.  Koehler  appealed,  first  to  the 
general  term  of  this  court,  and  afterwards  to  the  court  of 
appeals.  Koehler  did  not  give  the  usual  undertaking  to  stay 
proceedings  pending  the  appeal,  but  gave  instead,  with  the 
plaintiff's  concurrence,  three  bonds  of  indemnity,  one  in  each 
suit,  providing  for  the  payment  of  any  deficiency  arising  upon 
the  sale  of  the  mortgaged  premises  under  the  judgments  of 
foreclosure.  Ernest  Ohl  and  Henry  Eisner  were  the  sureties 
on  all  three  indemnity  bonds.  The  judgments  of  fore- 
closure were  all  affirmed  by  the  general  term  of  the  common 
pleas  and  by  the  court  of  appeals.  The  referee  appointed  to 
execute  the  judgments,  then  proceeded  to  sell  the  property. 
He  did  not  sell  under  the  three  judgments  at  one  and  the  same 
gale,  but  assuming  that  the  judgment  which  the  plaintiff  had, 
for  convenience,  called  No  1,  ought  to  be  executed  first,  he 
sold  the  entire  property  under  that  judgment  for  $34,500.  He 
afterwards  made  another  sale  of  the  same  property  under  the 
judgment  called  No  2,  and  thereafter  made  a  third  sale  under 
the  judgment  called  No.  3.  The  same  person  who  had  bought 
the  property  at  the  first  sale,  bought  at  the  second  and  third 
sales,  bidding  $250,  each  time.  The  entire  sum  bid  at  the 
three  sales  is  $35,000.  The  taxes,  assessments  and  water  rates 
VOL.  LV.  57 
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due  upon  the  property  amount  to  about  $15,000,  and  must,  as 
well  as  the  cost  of  the  three  actions  be  paid  out  of  the 
$35,000  before  the  residue  can  be  paid  to  the  plaintiff  It  is 
estiriiated  that  there  will  be  a  deficiency  of  $18,000,  for  which 
judgment  will  be  entered  against  Hay?  Koehler  the  Zinn 
Brothers  and  Heller.  Heller  alone  comes  in  and  asks  that  the 
referee  be  instructed  to  divide  such  of  the  proceeds  of  the 
sales  under  the  three  judgments  as  may  be  coming  to  the 
plaintiff,  among  the  three  judgments  proportionally.  To  that 
objection  is  made  by  Ohl  and  Eisner,  the  sureties  on  the  indem- 
nity bonds,  and  by  Mr.  Koehler.  The  counsel  for  Mr. 
Koehler  contends  that  the  court  cannot  take  the  money  bid  at 
one  sale  and  distribute  it  as  if  it  had  been  paid  on  different 
sales,  and  that  the  only  power  the  court  has  is  to  order  a 
resale  in  case  it  be  adjudged  that  the  referee  did  injustice  by 
making  a  separate  sale  under  each  judgment  instead  of  selling 
under  all  three  judgments  at  one  time.  Counsel  for  Ohl  and 
Eisner  contends  that  the  court  cannot  divide  the  money  among 
the  three  judgments  without  great  injustice  to  the  sureties  on 
the  indemnity  bonds.  These  sureties  it  is  agreed  are  bound 
to  pay  any  deficiency  arising  under  the  judgments.  There  will 
not  be  any  deficiency  at  all  under  judgment  No.  1,  and  there 
will  be  a  comparatively  small  deficiency  under  judgment  ISTo. 
2.  If  the  $34,500  bid  at  the  first  sale  be  applied  to  the  pay- 
ment of  the  judgments  in  the  order  in  which  the  referee 
proceeded  to  execute  them,  for  the  small  deficiency  under 
judgment  ~No.  2,  and  for  the  large  deficiency  under 
judgment  No.  3,  Ohl  and  Eisner  are  content  to  be  held 
responsible.  If,  however,  the  money  bid  at  the  first  sale 
be  divided  proportionally  among  the  three  judgments, 
there  will  be  a  deficiency  in  each  case,  and  Eisner  and 
Ohl  will  be  compelled  to  pay  all  three  indemnity  bonds. 
Fortunately  for  them  the  amount  of  each  bond  is  only  about 
$750.  Counsel  further  contended  that  the  court  would  alter 
and  increase,  or  rather  would  be  attempting  to  alter  and 
increase,  the  liability  of  the  sureties,  Ohl  and  Eisner,  if  it 
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should  order  the  division  of  the  money  among  the  three 
judgments.  I  have  no  doubt  of  the  power  of  the  court  to 
distribute  these  moneys  among  the  judgments.  It  is  the 
duty  of  the  court  to  distribute  moneys  received  at  judicial 
sales,  after  moneys  have  been  paid  into  the  hands  of  court's 
officers.  The  court  must  see  that  they  reach  those  entitled 
to  them.  The  court  must  determine  the  priority  of  liens. 
If  liens  be  equal  in  rank,  the  power  of  the  court  to  protect 
that  equality  is  not  impaired  by  any  error  which  a  referee 
may  have  fallen  into  in  making  a  sale.  The  mistake  of  the 
referee  may  or  may  not  require  that  property  should  be  resold. 
If  fraud,  misconduct,  surprise  or  well  ground  misapprehension 
has  prevented  the  sale  of  the  property  for  the  price  that 
ought  to  have  been  obtained,  or  if  for  any  other  reason  it 
would  be  inequitable  to  permit  the  sale  to  stand,  a  resale  will 
be  ordered.  But,  here  no  one  applies  for  a  resale ;  all  parties 
are  content  that  the  sale  shall  stand,  and  if  justice  can  be  done 
without  a  resale,  there  would  be  no  sense  in  the  court  ordering 
one  of  its  own  motion.  I  find  that  no  one  of  the  mortgages 
had  any  priority  over  the  others  ;  why,  then,  should  the  referee 
be  permitted  to  give  precedence  to  one  of  the  judgments 
because  he  finds  it  marked  No.  1  ?  The  court  had  no  power 
to  give  that  judgment  or  that  mortgage  priority ;  shall  the 
error  of  a  referee  effect  what  the  court  is  powerless  to  accom- 
plish ?  As  I  have  said  it  is  the  duty  of  the  court  to  protect 
the  equality  of  liens  where  it  exists,  and  in  performing  that 
duty  the  court  will  look  behind  the  proceedings  of  the  referee 
to  the  transaction  out  of  which  the  liens  arose.  These  three 
mortgages  being  equal  liens,  equity  requires  that  the  money 
received  at  the  sale  should  be  divided  among  them  propor- 
tionably.  The  plaintiff  does  not,  however,  apply  for  such  a 
division.  It  is  of  no  importance  to  the  plaintiff  whether  this 
application  be  granted  or  not,  all  the  money  to  be  paid  will, 
in  any  event,  go  to  the  plaintiff,  and  the  amount  will  neither 
be  increased  or  diminished  by  ascribing  it  ratably  to  the  three 
mortgages.  To  the  petitioner  it  is  a  matter  of  no  little 
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importance.  He  is  one  of  the  sureties  for  Koehler,  and  is 
bound  by  the  judgments  in  these  actions.  On  paying  Koehler's 
debt  to  the  plaintiff,  the  sureties  will  become  entitled  to  all 
the  securities  for  that  debt  which  the  plaintiff  possesses.  The 
indemnity  bonds  are  a  part  of  those  securities.  If  the  plain- 
tiff would  enforce  the  payment  of  those  bonds  the  guarantors 
of  Koehler's  mortgage  debts  will  become  entitled  to  enforce 
them  if  they  pay  that  debt.  The  petitioner,  like  Mr.  Hay 
and  the  Messieurs  Zinn,  needs  for  his  protection  that  the 
moneys  be  so  divided  among  the  mortgages  that  he  will  not 
be  deprived  of  such  security  as  the  indemnity  bonds  afford. 
The  plaintiff  could  demand  such  a  division,  and  the  sureties, 
by  right  of  subrogation,  may  demand  it  likewise. 

In  Story's  Equity  Jurisprudence  (10th  edition,  sec.  499«) 
it  is  said :  "  Where  the  principal  in  a  bond  had  been  sued 
and  gave  bail  arid  judgment  was  obtained  against  the  principal 
and  also  against  the  bail  by  the  creditor,  and  afterwards  the 
sureties  on  the  original  bonds  (who  had  counterbonds)  were 
compelled  to  pay  it  and  then  brought  their  bill  in  equity  to 
have  the  benefit  of  the  judgment  of  the  creditor  against  the 
bail  by  having  it  assigned  to  them ;  it  was  decreed,  accord- 
ingly, so  that  although  the  bail  were  themselves  but  sureties 
as  between  themselves  and  the  principal  debtor,  yet,  coming 
in  the  room  of  the  principal  debtor  as  to  the  creditor,  it  was 
held  that  they  likewise  came  in  the  room  of  the  principal 
debtor  as  to  the  sureties  on  the  original  bond.  The  original 
sureties  had  no  direct  contract  or  engagement  by  which  the 
bail  were  bound  to  them,  but  only  a  claim  against  the  bail, 
through  the  medium  of  the  creditor,  to  all  whose  rights  and 
the  power  of  enforcing  them,  they  were  held  to  be  entitled." 

The  case  of  Bronson  agt.  Thomas  (2  Jones'  Eq.,  414)  is  a 
strong  authority  to  the  same  effect  (See,  also,  Barnes  agt. 
Mott,  6  Daly,  150). 

It  is  true  that  the  petitioner  has  not  paid  the  debt,  but  he 
is  liable  to  pay  it ;  and  in  Adam's  Equity  (p.  270)  it  is  said : 
"  The  same  equity  which  enables  a  surety,  after  payment  by 
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himself,  to  recover  the  amount  from  his  principal,  warrants 
him  to  file  a  bill  to  compel  payment  by  the  principal,  when 
he  has  been  brought  under  liability  by  the  debt  falling  due, 
though  he  may  not  have  been  actually  sued." 

Tinder  that  principle  it  seems  to  me  that  the  petitioner  is 
not  prematurely  applying  for  relief.  The  disposition  of  the 
money  that  Eisner  and  Uhl  desire  would  embarrass  if  not 
entirely  thwart  him  in  obtaining  the  full  benefit  of  subrogation. 

I  am  not  unmindful  of  the  fact  that  Heller  alone  presents 
this  petition,  though  Hay  and  the  two  Simms  have  an  interest 
in  the  matter  at  least  equal  to  his ;  but  they  have  all  received 
notice  of  this  application  and  the  granting  of  it  will  inure  to 
their  advantage.  Heller  ought  not  to  lose  his  rights  because 
others  do  not  care  to  assert  theirs. 

I  see  nothing  in  the  objection  that  the  contract  of  the 
sureties  on  the  indemnity  bond  would  be  altered,  and  that 
gross  injustice  would  be  done  to  them  by  dividing  the  moneys 
proportionally.  The  contract  of  those  sureties  was  made 
with  reference  to  the  existing  law  and  practice  of  the  court. 
If  those  rules  require,  as  I  think  they  do,  the  proportional 
distribution  of  the  moneys,  the  burden  of  the  sureties  is  not 
increased  by  carrying  out  the  rules.  The  sureties  agreed  to 
pay  the  deficiency,  what  that  deficiency  is  the  court  must 
determine  upon  equitable  principles  and  in  conformity  with 
its  practice. 

The  application  is  granted. 
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SUPREME  COURT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel.  MICHAEL 
SEERY  agt.  THE  BOARD  OF  POLICE  COMMISSIONERS  OF  THE 
TROT  CITY  POLICE. 

Board  of  police  commissioners  of  the  city  of  Troy  —  Power  to  remove  members 
of  the  force  —  how  and  when  may  be  removed. 

Under  the  act  to  establish  and  maintain  a  police  force  in  the  city  of  Troy 
(Laws  of  1870,  chapter  520,  sec.  1),  no  member  of  said  force  can  be 
removed  except  upon  "written  charges"  and  a  public  hearing  and 
examination  by  the  board  of  commissioners  after  due  notice. 

Where  a  member,  upon  no  specific  charges,  though  asking  for  a  copy  of 
charges  against  him,  and  for  time  to  procure  testimony,  "  was  sum- 
marily dismissed"  by  the  board  of  police  commissioners,  on  oral  charges 
for  neglect  of  duty,  and  inefficiency  in  the  discharge  thereof,  *  *  * 
on  oral  reports  touching  said  neglect  of  duty  and  inefficiency,  made  by 
the  superintendent  and  captains  of  the  police  force  to  said  board : 

Held,  that  the  action  of  the  board  of  police  commissioners,  in  removing 
such  member,  was  illegal,  and  must  be  reversed. 

Nor  is  such  removal  legal  and  valid  under  the  act  of  1876  (Laws  of  1876, 
chap.  30,  sec.  7),  which  act  is  amendatory  of  that  of  1870.  Under  the 
provisions  of  this  act  there  must  be  a  trial. 

After-occurring  events  cannot  legitimately  be  made  a  part  of  a  return  to 
a  certiorari  brought  to  review  certain  determinations  and  conclusions  of 
a  board  of  police  commissioners  as  to  the  dismissal  of  a  member  of  the 
police  force.  The  return  should  only  set  out  the  proceedings  sought  to 
be  reviewed.  Any  statement  by  the  commissioners,  as  to  what  the 
relator  did  after  his  pretended  removal,  has  nothing  to  do  with  the 
question  sought  to  be  reviewed. 

Albany  Special  Term,  August,  1878. 

COMMON  law  eertiorari  to  review  the  proceedings  of  the 
board  of  police  commissioners  of  the  city  of  Troy,  in  remov- 
ing the  relator  from  the  police  force  of  said  city. 
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Henry  A.  Merritt,  for  the  relator. 

It.  A.  Parmenter,  for  the  respondents. 

WESTBROOK,  J.  —  In  August,  1874,  the  relator,  Michael 
Seery,  was  regularly  appointed  a  patrolman  upon  the  police 
force  of  the  city  of  Troy.  On  the  23d  day  of  May,  1876,. 
upon  no  specific  charges,  the  relator,  though  asking  for  a  copy 
of  charges  against  him  and  for  time  to  procure  testimony, 
"  was  summarily  "  dismissed  "  on  oral  charges,  for  neglect  of 
duty  and  inefficiency  in  the  discharge  thereof  *  *  *  on 
oral  reports  touching  said  neglect  of  duty  and  inefficiency, 
made  by  the  superintendent  of  the  police  force,  and  captains 
of  police  force  to  said  board."  "  No  witnesses  were  sworn 
on  said  trial  or  investigation,  nor  were  said  oral  charges  con- 
troverted or  disproved  except  by  his  oral  denial  thereof." 
This  dismissal,  the  relator  claims,  was  illegal,  and  seeks  to 
reverse  upon  this  proceeding,  which  is  by  a  common  law 
certiora/ri. 

Section  11,  of  chapter  520  of  Laws  of  1870,  entitled  "An 
act  to  establish  and  maintain  a  police  force  in  the  city  of 
Troy,"  contains,  among  others,  the  following  provision  :  "All 
officers  and  members  of  the  police  department,  subject  to 
removal  for  cause  as  hereinafter  specified,  shall  hold  their 
offices  during  good  behavior,  or  as  each  shall  well  and  faith- 
fully observe  and  execute  all  the  rules  and  regulations  of  the 
said  board,  the  laws  of  the  state  and  the  ordinances  of  the 
city  of  Troy.  Any  member  of  said  force  may  be  removed 
from  his  office  only  after  written  charges  shall  have  been  pre- 
ferred against  him,  according  to  the  rales  and  regulations  of 
said  board,  and  the  same  shall  have  been  publicly  heard  and 
examined  by  said  board  after  the  notice  to  him,  thereof,  by 
said  board,  in  manner  to  be  prescribed  by  said  rules  and  regu- 
lations." 

There  is  some  question  whether  the  regulations  of  the  board, 
which  were  in  fact  made,  are  before  the  court  upon  this  pro- 
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ceeding.  Their  introduction,  however,  is  entirely  unneces- 
sary to  show  the  illegality  of  the  removal  of  the  relator,  so  far 
as  the  same  depends  upon  the  sections  of  the  statute  we  have 
quoted.  That  law  plainly  requires  "written  charges"  and 
a  public  hearing  and  examination  by  the  board  after  due 
notice.  Confessedly  the  charges  were  oral,  and  "  oral 
ireports  "  to  the  board,  which  the  relator  and  the  public  never 
heard,  which  the  board  assumed  to  be  true  by  requiring  the 
relator  to  disprove  them,  and  because,  by  a  refusal  of  time  to 
procure  evidence,  he  was  only  able  to  deny  them  by  his  own 
statement,  a  summary  dismissal  was  made,  was  so  clearly  a 
departure  from  the  statute  law  as  to  need  no  argument. 

It  is  claimed,  however,  by  the  respondents,  that,  under  sec- 
tion 7  of  chapter  30,  of  the  Laws  of  1876,  the  removal  was 
legal  and  valid.  The  act  of  1876  is  amendatory  of  that  of  1870, 
and  its  seventh  section  amends  section  22  of  the  latter  act, 
by  adding  thereto  these  words :  "  But  nothing  in  this  act 
contained  shall  be  so  construed  as  to  prevent  the  said  board 
of  police  commissioners  from  summarily  arraigning  and  try- 
ing any  member  of  said  police  force,  or  clerk,  surgeon  or 
detective  under  said  board  of  police  commissioners  for  insub- 
ordination, disobedience  of  orders,  rules  or  regulations,  or 
neglect  of  duty,  or  for  intoxication  or  misbehavior  while  on 
duty.  The  charge  shall  be  stated  to  said  delinquent,  either 
orally  or  in  writing,  and,  if  on  investigation  the  charge 
shall,  in  the  opinion  of  said  board  of  police  commissioners, 
or  a  majority  of  them,  be  sustained,  the  said  board  shall  have 
power,  and  it  shall  be  their  duty,  to  dismiss  such  person  from 
service,  and  to  appoint  another  person  in  his  stead,  any  thing 
in  the  act  to  which  this  act  is  an  amendment  to  the  contrary 
notwithstanding. ' ' 

It  must  be  observed  that  tlte  amendment  speaks  of  "  sum- 
marily arraigning  and  trying  any  member  of  said  police 
force  *  *  *  for  insubordination,  disobedience  of  orders, 
rules  or  regulations,  or  neglect  of  duty,  or  for  intoxication  or 
misbehavior  while  on  duty"  Oral  reports  unheard  by  the 
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accused,  an  assumption  of  their  truth  in  advance  of  a  hear- 
ing, and  a  call  upon  the  relator  on  the  spot  and  instant  to 
disprove  unspecified  general  charges,  followed  by  an  imme- 
diate dismissal,  because  the  relator  could  not  do  an  impossi- 
bility, may  be  a  summary  proceeding,  but  no  man  can  call  it 
a  trial,  and  such  it  must  be,  if  the  action  of  the  board  can  be 
sustained.  It  is  somewhat  questionable  whether  a  general 
charge  of  "  neglect  of  duty  and  inefficiency  in  the  discharge 
tfiereof"  is  covered  by  this  amendment,  but,  assuming  that  it 
is,  it  is  also  very  clear  that  there  has  been  no  trial  as  is  plainly 
required. 

It  is  further  answered  by  the  respondents  that  the  relator 
has  acquiesced  in  the  decision,  and  that  his  place  is  now 
filled.  Granting  the  truth  of  the  return  in  this  respect,  it 
is  not  seen  how  after-occurring  events  can  legitimately  be 
made  a  part  of  such  return.  The  certiorari  is  brought  to 
review  a  certain  determination  and  conclusions  of  the  board, 
and  the  return  should  only  set  out  the  proceedings  sought  to 
be  reviewed.  If,  after  the  decision  of  the  board  was  made, 
the  relator  has  acquiesced  in  such  removal  (the  only  evidence 
of  acquiescence  is  the  delay  of  nearly  two  years  in  bringing 
this  proceeding),  such  acquiescence  must  be  set  up  as  a  defense 
to  a  future  proceeding  by  the  relator  for  his  pay.  It  can  form 
no  defense  here,  and  the  return  of  the  respondents  is  no  evi- 
dence upon  that  question,  because  they  have  only  been 
required  to  return  their  own  official  action.  Any  statement  by 
them  as  to  what  the  relator  did  after  his  pretended  removal, 
has  nothing  to  do  with  the  question  sought  to  be  reviewed. 
These  declarations  in  regard  to  the  after-occurring  conduct  of 
the  relator,  is  no  higher  evidence  thereof  than  the  certificate 
of  any  other  party.  The  writ  was  obtained  within  the  time 
prescribed  by  law,  and  full  forc*e  and  efficacy  should  be  given 
to  it. 

The  action  of  the  board  of  police  commissioners  in  remov- 
ing the  relator  was  illegal,  and  must  be  reversed. 
VOL.  LV  58 
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SUPKEME  COURT. 
IN  THE  MATTER  OF  HOGAN. 

Justices  of  the  peace — power  to  amend  mittimus  after  imprisonment  —  wfiat 
mittimus  should  contain. 

A  justice  of  the  peace  may  amend  his  mittimus  after  a  defendant  has 
been  imprisoned  on  it. 

A  mittimus  issued  by  a  police  justice  or  a  justice  of  the  peace  on  a  con- 
viction for  petit  larceny,  which  simply  states  the  offense,  conviction 
and  judgment  thereon,  without  averring  the  jurisdictional  facts,  is 
sufficient. 

At  Chambers,  Rochester,  July,  1878. 

HABEAS  CORPUS. 

Hogan  is  detained  by  the  superintendent  of  the  western 
house  of  refuge  under  a  mittimus  issued  by  the  police  justice 
of  the  city  of  Rochester  on  a  conviction  of,  for  petit  larceny. 
Before  the  writ  was  served  the  police  justice  made  sundry 
amendments  to  the  mittimus,  but  they  were  made  after  Hogan 
had  been  imprisoned  several  months,  and  after  the  copy  of 
the  mittimus  had  been  furnished,  which  is  annexed  to  the 
petition  for  the  suit. 

George  flaines,  for  Hogan. 

E.  B.  Fenner,  district  attorney,  opposed. 

ANGLE,  J. —  Mr.  justice  E.  DARWIN  SMITH  and  county 
judge  JEROME  FULLER,  of  this  county,  having,  as  I  am  informed 
by  justice  SMITH,  held,  in  cases  before  them,  that  a  justice  of 
the  peace  might  amend  his  mittimus  after  the  defendant  has 
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been  imprisoned  on  it,  I  shall  follow  their  holding  without  an 
examination  of  the  question.  The  counsel  for  the  prisoner 
raises  the  following  objections  to  the  mittimus  as  it  has  been 
amended : 

First.  It  contains  no  recital  that  a  warrant  was  issued 
against  Hogan. 

jSecond.  There  is  no  recital  that  Hogan  was  ever  brought 
before  a  magistrate  as  a  magistrate. 

Third.  There  is  no  recital  that  an  examination  before  a 
magistrate  was  either  had  or  waived. 

Fourth.  No  recital  that  the  charge  was  stated  to  Hogan 
before  the  magistrate,  and  that  he  plead  to  it. 

Fifth.  No  recital  that  there  was  any  complaint  on  oath  of 
any  person  against  Hogan,  preliminary  to  the  warrant  or 
trial. 

Sixth.  The  words,  "  property  of  the  Union  News  Company," 
did  not  describe  the  property  of  any  person ;  if  it  were  a 
corporation,  the  fact  of  incorporation  should  be  stated  in  the 
mittimus. 

Seventh.  It  is  not  stated  that  the  property  was  then  and 
there  the  property  of  the  news  company. 

Eighth.  It  is  not  stated  in  the  mittimus  that  it  was  the  first 
offense  of  petit  larceny. 

Ninth.  The  word  "  taken  "  is  omitted  in  the  recital  of  the 
stealing  of  the  property.  The  case  of  The  People  agt.  Phillips 
(1  Park.  Crim.  jR.,  95)  was  a  summary  conviction  under  the 
statute  relating  to  disorderly  persons,  and  it  has  been  followed 
by  a  number  of  cases  since,  under  statutes  providing  for 
summary  proceedings,  the  last  of  which  cases  is  the  Matter 
of  Travis  (17  Alb.  Law  J.,  31). 

The  case  now  before  me  does  not  arise  under  a  summary 
conviction,  but  in  the  ordinary  course  of  criminal  proceedings, 
and  as  to  which  there  is  a  statute  not  applicable  to  convictions 
on  summary  proceedings;  or,  if  applicable,  no  notice  was 
taken  of  it  in  the  cases  referred  to.  I  allude  to  2  Revised 
Statutes,  717,  section  38,  which  declares  what  the  record  of 
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conviction  shall  contain,  namely,  "  It  shall  be  sufficient  briefly 
to  state  the  offense  charged  and  the  conviction  and  judgment 
thereon,  and  if  any  fine  has  been  collected,  the  amount  thereof 
and  to  whom  paid."  In  The  People  agt.  Moore  (3  Park. 
Grim.  JR.,  465)  this  statute  and  its  effect  upon  the  form  of 
the  mittimus  came  under  consideration,  and  the  court  say 
(page  466,)  "  Such  being  the  only  essential  requisites  of  the 
record  of  the  judgment  as  prescribed  by  the  statute,  I  am 
unable  to  see  how  any  greater  minuteness  or  particularity  can 
be  required  in  the  mittimus,  which  is  merely  the  writ  of 
execution  to  carry  the  judgment  into  execution.  Admitting 
that  the  court  of  special  sessions  is  a  tribunal  of  special  and 
limited  jurisdiction,  and  that  the  facts  conferring  jurisdiction 
must  be  shown,  the  statute  has  changed  the  rule  in  express 
terms.  Now,  a  record  which  states  not  one  of  these  facts  is 
made  '  sufficient.'  The  execution  certainly  cannot  be  required 
to  state  any  more  than  the  judgment.  By  implication  the 
necessity  of  averring  the  jurisdictional  facts  in  the  writ  is 
dispensed  with  by  the  provision  that  the  record  need  not  set 
forth  these  facts."  In  Gray's  Case  (11  Abb.,  56),  which  was 
a  conviction  under  the  vagrant  act,  it  is  said  obiter,  after 
citing  People  agt.  Morris,  "  in  a  commitment  for  petit  larceny 
it  is  enough  to  state  the  offense,  without  reciting  the  goods 
stolen  or  the  owner  of  the  property." 

I  conclude  that  the  above  cited  statute,  as  construed  in  the 
cases  referred  to,  disposes  of  the  objections  raised,  and  my 
duty  is  to  remand  the  prisoner. 
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N.  Y.  COMMON  PLEAS. 

CHARLES  WATROUS  and  CHARLES  H.  WILSON  agt.  JOHN  P. 
ELMENDORF  et  al. 

Mechanic's  liens —  what  complaint  must  show  —  effect  of  death  of  contractor. 

There  can  be  no  lien  unless  the  seller  and  the  purchaser  both  understand, 
at  the  time  of  the  delivery,  that  the  materials  were  to  be  used  upon  a 
particular  building,  which  the  purchaser  intended  to  construct,  alter  or 
repair. 

The  complaint  must  show  that  materials  were  furnished  for,  as  well  as 
used  in,  the  building  covered  by  the  lien. 

The  death  of  the  contractor  will  not  prevent  a  sub-contractor  from  filing 
a  valid  lien. 

It  is  not  necessary  to  set  out  in  the  complaint  a  recital  of  all  that  is  con- 
tained in  the  claim  filed  with  the  county  clerk.  It  is  sufficient  to  allege, 
generally,  that  the  plaintiff  had  filed  the  notice  mentioned  in  the  fifth 
section  of  the  act  (lien  law  of  1875),  without  specifying  all  the  details 
which  ought  to  have  been  stated  in  that  notice. 

/Special  Term,,  September,  1878. 
Sheldon  <&  Browne,  for  motion. 
Pelton  (&  Poucher,  opposed.  S.  F.  Kneelcmd,  of  counsel. 

VAN  HOESEN,  J.  —  A  defendant  demurred  to  the  complaint 
and  the  plaintiffs  moved  for  judgment  upon  the  demurrer  as 
frivolous.  On  the  argument  both  parties  requested  me  to 
treat  the  matter  as  though  the  demurrer  were  regularly 
brought  on  for  argument  at  special  term,  and  not  to  dispose 
of  it  as  a  motion  under  section  537,  Code  Civil  Procedure. 
The  lien  law  of  1875  provides  that  a  lien  may  exist  in  favor 
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of  a  person  furnishing  materials  to  be  used  in  the  construction, 
alteration  or  repair  of  any  building.  The  pleader  did  not 
allege  that  the  materials  were  furnished  to  be  used,  but  con- 
tented himself  with  averring  that  one  Bibon  owned  the  land ; 
that  Bibon  contracted  w\ih  one  King  for  the  erection  of  the 
house ;  that  King  contracted  with  Schofield  to  do  the  carpenter 
work  on  the  building ;  and  that  in  performing  that  contract 
Schofield  bought  the  materials  for  which  the  claim  is  made, 
and  then  used  them  in  completing  the  carpentering  work  on 
the  house. 

It  appears  to  be  well  settled  by  authority  in  other  states, 
and  I  think  it  is  the  law  in  this  state,  that  there  can  be  no 
lien  unless  the  seller  and  the  purchaser  both  understand,  at 
the  time  of  the  delivery,  that  the  materials  were  to  be  used 
upon  a  particular  building,  which  the  purchaser  intended  to 
construct,  alter  or  repair  (See  cases  in  sees.  5,  7,  et  seq., 
Kneeland  on  Liens). 

By  the  rules  of  evidence,  where  goods  are  actually  furnished 
and  used  in  the  building,  there  will  be  a  presumption  that 
they  were  furnished  under  a  contract  that  they  should  be  so 
used  (Sec.  58,  Kneela/nd  on  Liens,  citing  Power  agt.  Me  Cord, 
36  III.,  214 ;  Martin  agt.  Ensore,  36  III.,  222).  But  the 
rules  of  pleading  are  not  satisfied  by  the  averment  in  a  com- 
plaint of  mere  matters  of  evidence,  however  strongly  they 
may  tend  to  prove  the  issue  which  the  pleader  is  bound  to 
maintain  (Pomroy's  Remedies  <md  Remedial  Rights,  sec. 
526).  The  plaintiff 's  allegations  are  of  facts  which  he  will 
offer  as  evidence,  to  show  that  Schofield  and  Watrous  con- 
templated the  use  of  the  materials  in  the  construction  of  the 
very  building  upon  which  a  lien  is  claimed.  Those  facts  — 
important  as  they  will  be  as  evidence  —  are  not  a  competent 
substitute  for  the  necessary  averment  in  the  pleading  that  the 
materials  were  furnished  to  be  used  in  the  building  in  ques- 
tion. There  can  be  no  better  illustration  of  the  distinction 
I  am  endeavoring  to  point  out  than  that  given  by  Bomroy  in 
the  section  I  have  cited  from  his  work.  "  If,  instead  of 
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directly  averring  that  the  defendant  executed  a  written  con- 
tract, the  plaintiff  should  allege  that  the  defendant  had 
admitted  his  signature  to  be  genuine,  or  that  persons  familiar 
with  his  handwriting  declare  the  signature  to  be  hfe,  it  is  plain 
that  neither  of  these  allegations  would  present  a  material 
issue,  that  is,  an  issue  upon  which  the  cause  of  action  would 
depend."  So,  in  this  case,  the  question  is  not  whether  Scho- 
field  actually  used,  in  this  building,  materials  sold  by  the  plain- 
tiff, but  is,  whether  the  plaintiff  Watrous  sold  the  materials 
to  Schofield  that  the  latter  might  use  them  in  putting  up  this 
very  house.  A  fact  necessary  to  constitute  a  cause  of  action 
must  be  alleged,  unless  the  law  intends  it  (1  Chitty  on  Plead- 
ing',  p.  222).  And  there  is  certainly  no  legal  intendment  that 
this  particular  house  was  in  the  minds  of  Watrous  and  Scho- 
field when  those  materials  were  furnished.  Upon  this  ground, 
therefore,  the  demurrer  is  well  taken. 

The  defendant's  second  ground  of  demurrer  is  not  tenable. 
The  case  of  Tilfer  agt  Kiersted  (2  Hilton,  577),  an  authority 
which  I  am  bound  to  follow,  expressly  decides  that  the  death 
of  the  contractor,  after  the  completion  of  the  work,  does  not 
deprive  a  material-man  of  the  right  thereafter  to  file  a  notice 
of  claim,  and  acquire  a  lien  for  materials  furnished  at  the 
request  of  the  contractor. 

The  third  ground  of  the  demurrer  is  not,  in  my  opinion, 
tenable.  It  was  not  necessary  to  set  out  in  the  complaint  a 
recital  of  all  that  is  contained  in  the  claim  filed  with  the 
county  clerk.  The  complaint  first  alleges  that  "the  claim 
filed  was  in  the  manner  and  form  required  by  the  act  of  1875," 
and  then  proceeds  to  say  that  it  contained  the  names  and 
residences  of  the  claimants,  and  divers  other  particulars  which 
the  law  requires  the  claim  to  contain.  It  fails  to  allege  that 
the  claim  stated  the  terms,  the  time  given  arid  the  condition 
of  the  contract,  or  that  all  the  materials  contracted  for  nad 
been  furnished.  If  the  complaint  has  proposed  to  set  out  all 
that  the  claim  contained,  or  if  a  copy  of  the  claim,  which 
appeared  to  be  defective  for  want  of  essential  statements,  were 
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attached  to  the  complaint,  there  would,  I  think,  have  been 
good  ground  for  a  demurrer,  but  it  was  sufficient  to  allege, 
generally,  that  the  plaintiff  had  filed  the  notice  mentioned  in 
the  fifth  section  of  the  act,  without  specifying  all  the  details 
which  ought  to  have  been  stated  in  that  notice.  "  The  object 
of  the  pleadings  is  to  arrive  at  a  specific  issue  upon  a  given 
and  material  fact,  and  this  is  attained,  although  the  evidence 
of  such  fact,  to  be  laid  before  the  jury,  be  not  specifically 
developed  in  the  pleadings."  It  was  always  sufficient  to 
allege  that  a  thing  was  done  "  in  a  reasonable  time,"  or  that  a 
defendant  "  had  notice,"  although  the  facts  which  showed  the 
time  to  be  reasonable,  or  the  facts  which  showed  the  notice 
to  be  valid,  had  all  to  be  proven  specifically  on  the  trial,  that 
the  court  might  pass  upon  them  (1  Chitty's  Pleading,  225). 
The  motion  for  judgment  is  denied,  with  ten  dollars  costs. 
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i 

IN  THE  MATTER  OF  THE  NORTH  AMERICAN  LIFE  INSURANCE 
COMPANY  OF  NEW  YORK. 

Life  insurance  company  —  appointment  of  receivers  —  duty   of  actuary — 
compensation  of  actuary. 

The  duties  of  an  actuary  appointed  by  a  receiver  of  an  insurance 
company  pursuant  to  the  provisons  of  the  act  (Laws  of  1869,  chap.  902), 
relate  only  to  those  specified  in  section  8  of  the  act,  and  terminates 
with  his  report,  unless  such  duties  are  continued  by  the  court,  and  the 
compensation  which  is  to  be  paid  must  be  fixed  by  the  court,  and  is 
not  under  the  control  of  the  receiver,  superintendent  of  insurance, 
or  actuary. 

Albany  Special  Term,  June,  1878. 

MOTION  by  Emerson  W.  Keyes,  the  actuary  appointed  by 
the  receiver,  in  regard  to  his  compensation  and  his  discharge. 

Mr.  Keyes,  in  person. 

R.  TF".  Peckham,  for  the  receiver. 

WESTBROOK,  J.  —  Mr.  Henry  R.  Pierson  under  the  provi- 
sions of  chapter  902,  of  the  Laws  of  1869,  was  appointed 
receiver  of  The  North  American  Life  Insurance  Company. 
On  the  28th  day  of  March,  1877,  such  receiver,  by  and  with 
the  approval  of  the  superintendent  of  the  insurance  depart- 
ment, in  conformity  with  section  8,  of  said  act,  appointed 
Emerson  W.  Keyes,  the  petitioner  and  applicant,  actuary. 
On  the  3d  day  of  October,  1877,  the  actuary  made  a  report  to 
VOL.  LV  59 
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the  court  as  required  by  said  section  and  act.  The  special 
term  has  instructed  the  receiver  to  act  in  conformity  with  the 
conclusions  of  the  report,  from  which  order  an  appeal  has 
been  taken  to  the  general  term,  which  appeal  is  still  pending. 
The  petitioner  claims  that  such  report  was  a  mere  preliminary 
one,  and  since  its  presentation  he  has  been  engaged  in  a 
further  examination  of  the  affairs  of  the  corporation  and 
intends  to  present  another  and  further  report  which  he  sup- 
poses his  duty  requires  him  to  do.  The  compensation  of  the 
actuary  was  originally  fixed  at  $5,000  per  year  by  the  receiver 
with  the  concurrence  of  the  superintendent  of  insurance.  On 
the  1st  day  of  February,  1878,  the  compensation  of  the 
actuary  was  reduced  to  $2,000  per  year  and  continued  at  that 
sum  through  the  months  of  February,  March  and  April  last, 
and  on  the  twenty-fourth  day  of  said  month  of  April,  the 
actuary  was  prevented  by  the  receiver  from  further  prosecut- 
ing his  duties.  The  actuary  insists  that  the  receiver  could  not 
lower  his  compensation  nor  discharge  him,  and  now  applies  to 
the  court  for  relief. 

The  proper  disposition  of  this  motion  depends  upon  the 
duties  of  the  actuary  under  the  statute  aforesaid.  What  are 
these  duties  ?  The  language  of  section  8  cannot  be  mis- 
understood, and  its  requirements  are  best  expressed  in  its  own 
words.  He  "  shall  make  a  careful  investigation,  according  to 
the  standard  fixed  by  the  laws  of  this  state,  into  the  condition 
of  said  company,  and  report  thereon,  in  writing,  under  oath, 
to  said  court  and  receiver."  The  section  then  prescribes  the 
action  to  be  taken  upon  such  report.  If  the  report  shows 
that  the  assets  of  the  company  can  meet  its  obligations  as 
they  mature,  "  and  if  said  actuary's  report  shall  be  confirmed 
by  the  court,"  the  receiver  shall  carry  on  the  company's 
business  as  the  section  directs.  If,  however,  the  report  of 
the  actuary  is  against  the  ability  of  the  assets  to  meet  obliga- 
tions, the  section  is  silent  as  to  any  approval  of  the  court  or 
any  action  by  it,  and  it  is  then  declared  "  the  said  receiver 
shall  notify  the  said  superintendent  thereof,  and  the  superin- 
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tendent  shall,  with  the  consent  and  advice  of  the  treasurer  of 
the  state  and  in  such  manner  as  the  said  receiver,  superin- 
tendent and  treasurer,  or  a  majority  of  them,  shall  determine, 
sell  and  convert  said  securities  into  money,"  and  then  the 
receiver  shall,  with,  the  moneys  thus  obtained,  proceed  to  dis- 
charge and  pay  the  obligations  of  the  company  as  the  section 
directs.  No  other  section  or  provision  of  the  act  (chapter 
902,  Laws  of  1869)  under  which  Mr.  Keyes  was  appointed, 
prescribes  for  him  any  other  duties.  Section  10,  of  such 
statute,  provides,  in  case  the  business  of  the  company  is 
continued  by  the  receiver,  for  an  annual  examination  of  its 
affairs  "by  a  competent  actuary  appointed  by  the  superin- 
tendent of  the  insurance  department,"  and  section  13  declares: 
"  The  receiver  may  employ  such  clerks  and  actuaries  as  he 
may  deem  necessary  for  the  proper  conducting  of  his  business 
as  such  receiver."  From  the  fact,  then,  that  section  8  defines 
what  the  actuary  appointed  thereunder  shall  do,  and  no  pro- 
vision being  elsewhere  made  for  the  doing  of  any  thing  more 
or  further  by  him  ;  from  the  fact  that  section  10  provides  for 
the  annual  appointment  of  an  actuary,  also,  for  a  specified 
purpose ;  and  lastly,  because  section  13  provides  for  the 
appointment,  by  the  receiver,  of  "  such  clerks  and  actuaries 
as  he  may  deem  necessary  for  the  p'roper  conducting  of  his 
business  as  such  receiver,"  my  conclusion  is,  that  the  duties 
of  Mr.  Keyes  were  limited  and  confined  to  those  prescribed 
by  that  section. 

The  next  question  which  the  motion  presents  is,  when  did 
Mr.  Keyes'  duties  cease?  The  section  provides  only  for  a 
single  report  "  to  said  court  and  receiver."  This  is  evident, 
for  the  section  so  expressly  declares :  "  If  it  shall,"  is  the 
language,  "  by  said  report,  be  found,"  &c.,  referring  to  the' 
provision  in  the  same  sentence  which  requires  the  actuary  to 
"  report "  on  "  the  condition  of  said  company  *  *  in 

writing,  under  oath,  to  said  court  and  receiver,  and  hence 
there  can  be  no  foundation  for  a  construction  requiring  a 
separate  report  to  each.  With  the  making  of  the  report,  the 
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right  of  the  actuary  at  will  to  continue  the  work  ends.  It  is 
possible  that  the  report  made  may  be  incomplete  or  may 
require  correction.  The  right  to  a  supplemental  or  amended 
report  is  doubtless  involved  by  necessary  implication,  for., 
when  made,  it  would  be  deemed  a  part  of  the  report  required, 
and  a  condition  of  things  can  be  readily  imagined  when  such 
supplemental  or  amended  report  should  be  ordered.  Who, 
however;  is  to  determine  that  need  ?  Not  the  actuary,  for  if 
employment  and  occupation  depend  upon  his  will,  it  may 
never  cease.  Not  the  receiver,  for  possibly  his  interests  may 
require  the  truth  to  be  suppressed.  The  statute  is  silent  and 
any  limitations  upon  the  work  of  the  actuary  after  the 
presentation  of  his  report,  or  a  continuation  of  his  labor  for 
the  purpose  of  a  supplemental  or  amended  report  must 
depend,  it  seems  to  me,  upon  the  order  br  direction  of  the 
court.  This  conclusion  is  reached  because  the  right  to  limit 
or  continue  the  work  of  the  actuary  must  reside  somewhere, 
and  in  the  absence  of  any  statute  regulation  it  must  rest  with 
the  power  to  which  is  committed  the  duty  of  administration 
upon  the  assets  of  the  corporation,  which  powder  is  the  court. 
Without  an  order,  then,  from  the  court,  it  is  held  that  the 
duty  of  the  actuary  ended  with  his  report,  and  if  the  same 
was  to  be  continued  permission  so  to  do  should  have  been 
obtained. 

It  is  argued,  however,  that  supplemental  reports  have  been 
received,  and  by  his  petition  the  actuary  informs  the  court, 
that  in,  his  judgment,  an  additional  or  supplemental  report  is, 
in  this  instance,  required.  When  referees  have  made  supple- 
mental reports,  theyjjhave,  in  some  instances,  been  accepted  by 
the  court,  and  such  reception  is  an  adoption  of  the  act,  and 
equivalent  to  an  original  order  to  do  it ;  and  it  is  possible 
that  if  the  court  have  received  one  from  the  actuary,  it  might 
have  been  recognized  as  proper  and  legitimate.  In  the 
absence,  however,  of  any  order  or  permission  to  continue 
work,  and  without  a  direct  application  for  that  purpose, 
which  will  directly  present  its  need,  the  court  cannot  and 
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ought  not  to  say,  that  the  work  of  the  actuary  should 
continue. 

The  application  also  presents  this  question,  who  must  fix 
the  compensation  of  the  actuary  ?  Upon  this  point  the  statute 
is  also  silent,  section  13,  to  which  allusion  has  already 
been  made,  and  which  permits  the  receiver  "  to  employ  such 
clerks  and  actuaries  as  he  may  deem  necessary  for  the  proper 
conducting  of  his  business  as  such  receiver,"  of  which  num- 
ber we  have  already  held  that  the  actuary  to  be  appointed 
under  section  8  is  not  one,  only  provides  that  "  the  said 
clerks  and  actuaries,"  that  is  to  say  those  appointed  under 
section  13  "shall  be  paid  such  reasonable  compensation  as 
he  may  determine,  subject,  however,  to  the  approval  of  the 
superintendent  of  the  insurance  department."  There  is,  so 
far  as  we  have  discovered,  no  provision  as  to  the  mode  or 
amount  of  compensation  to  an  actuary  who  holds  an  appoint- 
ment similar  to  that  of  Mr.  Keyes.  Certainly  his  services 
ought  not  to  be  gratuitous,  and  as  his  duties  are  independent 
of  the  receiver,  and  judicial  in  their  character,  the  receiver 
should  not  fix  his  compensation,  and  thus  measurably  control 
his  action.  Neither  has  the  superintendent  of  insurance 
any  power  in  the  premises,  for  none  is  conferred  by  law,  and 
he  has  no  duties  to  discharge  in  connection  with  the  winding 
up  of  the  company,  which  would  confer  upon  him  by  neces- 
sary implication  any  such  power.  We  are,  therefore,  again 
compelled  to  answer,  that  the  absence  of  any  statutory  direc- 
tion, the  proper  independence  of  the  actuary,  and  the  general 
powers  and  duties  of  the  courts  in  the  premises,  make  it,  and 
it  only,  competent  to  fix  the  compensation. 

Our  views,  then,  to  summarize  them,  are :  The  actuary's 
duties  relate  only  to  those  specified  in  section  8  of  the  act 
we  have  considered,  and  terminate  with  his  report  unless  such 
duties  were  or  are  continued  by  order  of  the  court,  and  the 
compensation  which  is  to  be  paid  must  be  fixed  by  the  court, 
and  is  not  under  the  control  of  the  receiver,  superintendent 
of  insurance  or  actuary.  As  the  motion  now  made  was  not 
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BO  framed  as  to  ask  leave  of  the  court  to  make  a  supplemental 
report,  or  so  as  to  present,  sharply,  the  need  thereof,  or  the 
value  of  the  services  rendered,  and  as  the  views  herein 
expressed  differ  somewhat  from  those  of  the  actuary,  and  of 
the  receiver,  the  present  application  will  be  denied,  without 
costs,  and  without  prejudice  to  the  right  of  Mr.  Keyes  to 
ask  the  court  for  leave  to  continue  in  his  labor,  and  to  fix  the 
amount  of  compensation  for  past  or  future  services. 
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SUPREME  COURT. 

SAMUEL  FRENCH  and  another  agt.  THOMAS  MAGTJIRE. 

Copyright  —  Injunction  —  Jurisdiction  —  Unpublished  manuscript  —  right 
to,  when  and  how  protected  —  what  proof  necessary  to  authorize  the  issuance 
of  an  injunction. 

The  supreme  court  of  this  state  has  jurisdiction  and  authority  to  grant  an 
injunction,  at  the  suit  of  a  resident  plaintiff,  against  a  non-resident 
defendant,  restraining  him  from  performing  or  exhibiting  a  drama,  in  a 
foreign  state,  in  violation  of  plaintiffs'  rights,  where  the  summons  and 
the  injunction  order  are  served  on  defendant,  while  he  is  temporarily  in 
this  state. 

The  Constitution  of  this  state  has  given  this  court  general  jurisdiction  in 
law  and  equity.  And,  under  so  broad  a  grant  of  authority,  where  it 
regularly  acquires,  by  the  service  of  its  process,  control  over  the  parties, 
it  must  have  authority  to  adjudicate  upon  their  rights,  in  actions  of 
this  description.  All  that  is  required  for  that  purpose  is  to  affect  and 
restrain  their  action,  and  that  may  properly  be  done  wherever  the  party 
to  be  affected  may  be  found  and  served  with  process.  It  is  not  an 
exercise  of  mere  local,  but  an  element  of  general,  jurisdiction. 

An  omission  by  a  defendant,  to  deny  facts  which  are  entirely  and  peculiarly 
within  his  knowledge,  will  be  regarded  as  sufficiently  confirming  them, 
to  justify  the  court  in  acting  upon  the  hypothesis  of  their  truth. 

Where  the  plaintiffs  alleged  that  they  had  acquired  title  to  the  unpublished 
drama,  known  as  "  Diplomacy,"  for  the  purpose  of  producing  and 
exhibiting  it  within  the  United  States,  and  that,  in  violation  of  their 
rights,  the  defendant  is  about  producing  it  in  a  theater  controlled  by 
him  in  the  city  of  San  Francisco  ;  then  setting  forth  the  agreement  or 
contract  of  sale : 

Held,  that  the  fact  that  the  sale  relied  upon  in  support  of  the  action  was 
made,  may  properly  be  assumed  from  the  agreement  which  appears  to 
have  been  so  authenticated  as  to  establish  the  fact  of  its  genuineness. 

As  a  general  proposition,  it  is  legally  true,  that  mere  information  as  to  the 
existence  of  the  rights  relied  upon  will  not  justify  the  issuing  of  an 
injunction.  But  when  the  informant  is  beyond  the  power  of  the  court 
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because  of  his  residence  in  a  foreign  country,  and  where  action  more 
prompt  than  is  consistent  with  the  long  delay  necessary  to  obtain  the 
affidavits  of  these  foreign  informants  is  required  for  the  protection  of 
the  plaintiffs'  rights,  the  court  may  act  upon  this  information  and  issue 
an  injunction,  especially  where  the  information  itself  is  sustained  and 
rendered  entirely  credible  by  circumstances  well  established  in  the 
case. 

To  protect  a  person  in  the  possession  of  an  unpublished  manuscript,  the 
law  does  not  require  that  it  shall  be  the  exclusive  work  of  one  individual. 
It  may  be  that  of  one  or  many,  acting  in  co-operation,  and,  whichever 
may  be  the  case,  the  right  is  substantially  the  same,  and  the  person  is 
equally  entitled  to  the  protection  of  courts  of  justice.  The  same  reasons 
that  will  induce  security  to  the  individual  will  extend  it  to  all  whose 
joint  action  may  contribute  to  the  result  finally  attained. 

By  the  common  law,  authors  were  protected  in  the  enjoyment  of  the 
pecuniary  benefits  of  their  literary  productions. 

The  law  still  continues  to  maintain  and  protect  the  right  of  the  author 
to  his  unpublished  manuscript  or  composition,  the  same  as  it  formerly 
did,  independent  of  the  statutes  concerning  copyrights. 

Exhibiting  the  manuscript  or  composition  to  others,  or,  where  it  may  be 
adapted  to  that  end,  performing  it  by  theatrical  representations  is  not 
deemed  sufficient  to  constitute  the  publication  which  will  deprive  the 
author  of  his  exclusive  right. 

Reading,  exhibiting  or  performing,  will  permit  the  observer  to  appropriate 
to  himself  so  much  as  his  memory  may  be  capable  of  retaining. 

But  it  will  not  allow  the  hearer  and  observer  to  appropriate  and  use  the 
entire  composition,  with  its  incidental  stage  accompaniments.  That 
right  is  in  the  author  and  his  assignee. 

Special  Term,  August,  1878. 

MOTION  to  continue  the  injunction  order  restraining  the 
theatrical  performance  or  exhibition  of  the  play  or  drama 
known  as  "  Diplomacy." 

A.  J.  Ditenhoefer,  for  plaintiffs. 
Charles  W.  Brooke,  for  defendant. 

DANIELS,  J.  —  The  plaintiffs  reside  in  the  city  of  New 
York,  and  the  defendant  is  a  resident  of  the  city  of  San 
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Francisco,  in  California.  He  was  served  with  the  summons 
in  this  action  and  also  with  the  injunction  order  while  he  was 
temporarily  in  the  city  of  New  York.  And  as  the  order 
restrained  him  from  performing  or  exhibiting  this  drama  in 
the  city  of  San  Francisco,  it  has  been  strenuously  urged  that 
this  court  has  no  jurisdiction  of  the  case,  but  if  the  plaintiffs' 
rights  were  in  danger  of  being  infringed  by  the  threatened 
or  apprehended  act  of  the  defendant,  redress  should  be  alone 
sought  for  in  the  courts  having  unquestioned  jurisdiction  over 
that  locality.  It  was  considered  at  the  time  of  the  argument 
that  this  objection  was  not  well  founded,  and  further  reflection 
has  only  served  to  confirm  that  conviction.  When  the  adverse 
party  is  found  within  this  state  its  courts  have  no  right  to 
decline  to  respond  to  the  appeal  of  its  citizens  for  redress  and 
direct  them  to  go  abroad  for  that  justice  which  they  may 
properly  obtain  at  home.  It  would  impose  a  hardship  upon 
them  which  no  court  would  have  the  right  to  create,  simply 
because  it  would  result  in  promoting  the  convenience  of  the 
defendant. 

The  Constitution  of  this  state  has  given  this  court  general 
jurisdiction  in  law  and  equity  (Const,  art.  6,  sec.  3).  And 
under  so  broad  a  grant  of  authority,  where  it  regularly 
acquires,  by  the  service  of  its  process,  control  over  the  parties, 
it  must  have  authority  to  adjudicate  upon  their  rights  in 
actions  of  this  description.  All  that  is  required  for  that 
purpose  is  to  affect  and  restrain  their  action,  and  that  may 
properly  be  done  wherever  the  party  to  be  affected  may  be 
found  and  served  with  process.  It  is  not  an  exercise  of  mere 
local,  but  an  element  of  general,  jurisdiction. 

The  authority  of  courts  of  equity  over  controversies  arising 
beyond  the  limits  of  their  local  jurisdiction  received  an  early 
examination  in  the  case  of  Massie  agt.  Watts  (6  Cranch,  148), 
and  it  was  there  held,  as  the  result  of  the  authorities,  that  in 
cases  "  of  fraud,  of  trust,  or  of  contract,  the  jurisdiction  of  a 
court  of  chancery  is  sustainable  wherever  the  person  be  found, 
although  lands  not  within  the  jurisdiction  of  that  court  may 
VOL.  LV  60 
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be  affected  by  the  decree"  (id.,  160),  and  this  principle  has 
since  been  acted  upon  as  entirely  sound  in  cases  arising  within 
this  state  (Sutphen  agt.  Fowler,  9  Paige,  280  ;  Bailey  agt. 
Ryder,  10  N.  Y.,  363  ;  Newton  agt.  Bronson,  3  Kernan, 
587  ;  Gardner  agt.  Ogden,  22  N.  Y.,  327  ;  Story's  Equity 
Jur.,  vol.  2,  sec.  899).  Under  the  authority  sustaining  the 
existence  of  the  jurisdiction  of  the  court  in  cases  of  fraud, 
trust  and  contract  irrespective  of  the  actual  residence  of  the 
parties  or  the  place  in  which  the  controversy  originated,  it 
may  clearly  be  held  to  include  the  present  case  ;  for,  as  it  has 
been  charged,  it  is  one  of  fraud,  and  the  defendant  has  been 
regularly  subjected  to  the  jurisdiction  of  this  court  by  the 
personal  service  of  the  summons  upon  him. 

In  support  of  the  action  it  has  been  alleged  that  the  plain- 
tiffs have  acquired  title  to  the  unpublished  drama  known  as 
"  Diplomacy,"  for  the  purpose  of  producing  and  exhibiting 
it  within  the  United  States,  and  that,  in  violation  of  their 
rights,  the  defendant  is  about  producing  it  in  a  theater  con- 
trolled by  him  in  the  city  of  San  Francisco.  Other  allegations 
are  contained  in  the  complaint  for  the  purpose  of  supporting 
these  claims,  but  they  finally  result  in  the  affirmation  of  these 
facts.  It  has  been  objected,  on  the  part  of  the  defendant,  that 
the  allegations  made  have  not  been  based  upon  sufficient 
knowledge  to  justify  the  assumption  of  their  truth,  and  for 
that  reason  no  case  has  been  made  for  an  injunction.  This 
objection  must  be  chiefly  considered  as  affecting  the  proof  of 
the  plaintiffs'  title,  for  the  defendant  has  in  no  way  denied  the 
charge  that  he  has  announced  his  design  and  intends  to  pro- 
duce and  exhibit  the  drama  in  his  theater  in  San  Francisco  ; 
and  the  omission  to  deny  facts  so  entirely  and  peculiarly 
within  his  knowledge  must  be  regarded  as  sufficiently  confirm- 
ing them  to  justify  the  court  in  acting  upon  the  hypothesis 
of  their  truth.  This  is  a  well  established  rule  in  the 
law  of  evidence.  It  is  founded  on  sound  reason  and  justified 
by  human  experience  (People  agt.  Doyle,  26  N.  Y.,  578  ; 
Gordon  agt.  People,  33  id.,  501,  508,  509).  The  point  simply 


NEW  YORK  PRACTICE  REPORTS.  475 

French  agt.  Maguire. 

remains  under  this  objection,  whether  the  evidence  of  the 
plaintiffs'  title  has  been  sufficiently  presented  to  justify  the 
issuing  of  an  injunction  for  its  protection.  The  papers  show 
that  to  have  been  acquired  from  Squire  Bancroft,  a  resident 
of  London,  in  England,  by  means  of  a  contract  made  between 
him  and  the  plaintiffs.  By  this  contract  Bancroft,  in  terms, 
sold,  assigned,  transferred  and  set  over  unto  the  plaintiffs 
"for  the  United  States  of  America,  the  play  known  as 
'  Diplomacy,'  which  is  an  original  adaptation  of  Victorien 
Sardou's  play  '  Dora,'  written  and  composed  by  Saville  Rowe 
and  Bolton  Rowe  of  London,  and  the  original  manuscript  of 
said  play,  and  all  the  right,  title  and  interest  of  said  party  of 
the  first  part,  and  of  the  author  of  said  play,  in  and  to  the 
said  play  and  said  original  manuscript,  which  is  herewith 
delivered  to  said  party  of  the  second  part."  The  contract 
then  proceeded  to  state  that  the  play  was  an  original  version, 
composed  and  written  by  the  Rowes,  that  it  had  not  been 
published,  printed  or  dedicated  to  the  public,  and  that  the 
vendor  would  protect  the  title  of  the  plaintiffs  to  such  play 
and  manuscript.  And  for  that  they  agreed  to  pay  fifty 
dollars  in  cash  for  each  performance  of  the  play  at  Wallack's 
Theater,  New  York.  That  the  sale  relied  upon  in  support  of 
the  action  was  made,  may  properly  be  assumed  from  the 
agreement  which  appears  to  have  been  so  authenticated  as  to 
establish  the  fact  of  its  genuineness.  Whether  it  was  an  orig- 
inal unpublished  play,  owned  by  the  vendor  when  he  made 
his  agreement  for  its  sale,  are  the  remaining  facts  to  be  con- 
sidered on  this  portion  of  the  case.  •  The  existence  of  these 
facts  has  been  alleged  from  information  stated  to  have  been 
derived  from  Sardou,  as  the  original  author,  and  from  Ban- 
croft as  his  vendee,  under  whose  employment  the  play  was 
adapted  to  the  English  and  American  stage. 

As  a  general  proposition  it  is  legally  true  that  mere  inform- 
ation as  to  the  existence  of  the  rights  relied  upon  will  not 
justify  the  issuing  of  an  injunction  (Heckcr  agt.  Mayor,  dec., 
28  Hwo.,  211 ;  Hall  agt.  Bond,  22  id.,  272).  But  this,  like 
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many  other  general  rules,  cannot  be  of  universal  application. 
An  exception  to  it  has  always  existed  in  cases  where  it  was 
made  to  appear  that  the  affidavit  of  the  informant  could  not 
be  obtained.  Courts  of  justice  require  the  best  evidence 
which  it  may  be  in  the  power  of  the  party  to  produce.  To 
require  more  than  that  would,  in  many  instances,  be  a  denial 
of  justice.  For  that  reason,  where  the  informant  has  refused 
to  make  an  affidavit  stating  his  knowledge  of  the  facts 
affirmed  by  him,  courts  have  deemed  themselves,  in  proceed- 
ings of  this  nature,  justified  in  acting  upon  his  information. 
The  reason  of  the  rule  was  that  the  party  supplied  the  best 
evidence  in  his  power.  That  no  longer  exists  now  where  the 
informant  is  within  the  state,  for  the  law  has  provided  the 
means  for  compulsorily  obtaining  his  affidavit.  But  when 
the  informant  is  beyond  the  power  of  the  court,  because  of 
his  residence  in  a  foreign  country,  these  means  are  entirely 
unavailable.  Then  the  preceding  rule  must  be  appealed  to 
and  applied  so  far  as  may  consistently  meet  the  emergency  of 
the  case.  And  the  reason  of  it  would  relieve  the  party  apply- 
ing from  the  necessity  of  obtaining  the  affidavits  of  such  inform- 
ants when  immediate  action  was  required  for  the  protection 
of  their  rights.  Such  an  emergency  appeared  in  this  case. 
Defendant  resided,  and  was  engaged  in  the  execution  of  the 
apprehended  purpose,  in  another  state.  Action  more  prompt 
than  was  consistent  with  the  long  delay  necessary  to  obtain 
the  affidavits  of  these  foreign  informants  was  required  for  the 
protection  of  the  plaintiffs'  rights.  And  if  their  information 
could  not  be  properly  acted  upon,  the  plaintiffs  would  neces- 
sarily be  deprived  of  redress.  Under  such  circumstances  and 
in  such  an  emergency,  the  reason  of  the  rule  requiring  the 
best  evidence  before  action  could  ordinarily  be  taken,  justified 
its  relaxation.  The  plaintiffs  presented  the  best  evidence  in 
their  power,  and  on  that  the  court  could,  under  the  peculiar 
circumstances  existing,  act  with  propriety. 

But  even  if  that  could  not  be  done,  the  plaintiffs'  appli- 
cation should  not,  on  that  account,  be  allowed  to  fail.     For 
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the  information  itself  was  sustained  and  rendered  entirely 
credible  by  circumstances  well  established  in  the  case.  And 
from  them  it  appears  that  there  never  has  been  in  the 
literature  of  the  French  stage  any  other  play  resembling  that 
of  "Dora,"  as  it  was  originated  and  composed  by  Sardou. 
And  that  there  has  been  no  other  play  resembling  or  known 
by  the  title  of  the  play  of  "  Diplomacy."  That  the  first  of 
these  plays  has  been  attended  with  great  success  for  a  long 
time  while  it  was  performed  in  Paris.  And  the  second,  known 
as  its  adaptation,  under  the  title  of  "  Diplomacy,"  has  met 
with  similar  success  in  London,  and  also  in  the  city  of  New 
York,  wh'ere,  for  seventy  nights,  it  was  performed  at  Wallack's 
theater.  It  has  not  been  in  terms  stated  that  these  perform- 
ances were  under  the  liberty  or  auspices  of  the  respective  per- 
sons claiming  title  to  the  composition.  But  that  may  be 
readily  and  reasonably  inferred  from  the  fact  that  in  neither 
place  has  it  been  shown  that  any  person  appeared  with  any 
conflicting  claim  of  title.  And  the  fact  that  both  were  so 
exhibited  is  very  decided  evidence  of  right;  for  possession 
of  property  of  this  description,  as  of  that  more  tangible  in  its 
nature,  is  evidence  that  the  possessor  is  in  fact  the  owner. 

The  contract  made  with  the  plaintiffs  and  the  allegation  of 
the  fact  in  their  complaint,  also  shows  that  the  original  manu- 
script of  the  play  of  "  Diplomacy "  was  delivered  with  the 
agreement  to  them.  And  that  very  decidedly  confirms  the 
fact  of  their  possession.  Then  it  appears  that  the  defendant 
negotiated  with,  and  endeavored  to  purchase  the  play  from, 
them  and  offered  them  the  sum  of  $700  for  the  right 
to  produce  it  at  his  theater  in  San  Francisco.  This  was 
not  an  offer  to  settle  any  existing  dispute,  but  to  purchase 
from  them  what  the  offer  necessarily  conceded  they  had  the 
power  and  right  to  sell. 

The  case  has  been  reasonably  well  made  out ;  as  completely 
so  as  it  probably  could  be,  when  it  is  remembered  that  the 
evidences  of  the  original  title  can  only  be  fully  supplied  by 
taking  the  depositions  of  witnesses  in  foreign  countries,  which 
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cannot  be  done  in  this  state  of  the  case,  but  which  it  is  highly 
probable  will  sustain  the  plaintiffs'  right  when  they  can  be 
obtained.  The  proof  was,  under  its  peculiar  circumstances, 
sufficient  to  warrant  the  injunction  so  far  as  it  was  dependent 
upon  the  evidence  of  the  facts  themselves  (Campbell  agt.  Mor- 
rison, 1  Paige,  157). 

It  has,  however,  been  further  objected  that  even  if  the  facts 
set  forth  should  be  found  to  be  sufficiently  established,  that 
the  injunction  would  still  be  incapable  of  being  sustained, 
because  the  title  to  such  relief  would  not  even  then  be  prop- 
erly made  out.  But  the  facts  that  Sardou  appears  to  have 
claimed  the  play  of  "  Dora,"  and  that  his  claim  was  not  dis- 
puted while  it  was  performed  in  Paris ;  that  Bancroft  claimed 
to  have  acquired  it  from  him,  and  after  procuring  it  to  be 
adapted  to  the  English  stage,  had  it  performed  in  London,  and 
then,  as  the  contract  states  and  the  complaint  discloses,  sold 
and  delivered  it  with  the  original  manuscript  to  the  plaintiffs, 
under  whose  authority  it  was  for  a  long  time  performed  in 
New  York,  together  with  the  defendant's  endeavor  to  pur- 
chase it  from  them,  are  sufficient,  prima  facie,  to  establish  the 
origin  and  title  as  they  have  been  alleged.  Sardou  appears  to 
have  been  the  original  author  and  composer  of  "  Dora,"  and 
with  his  authority  Bancroft  procured  it  to  be  so  far  changed 
as  to  become  the  English  drama  "Diplomacy."  That  was 
"  Dora  "  adapted  to  the  English  and  American  stage.  And 
in  the  adaptations  made  the  same  originality  appears  to  have 
entered  as  in  the  composition  of  the  original  play.  So  far  as 
the  play  of  "  Dora  "  was  retained,  the  ideas  and  their  mode  of 
expression  were  those  of  Sardou  translated  into  English. 
When  that  play  was  changed  it  was  done  so  by  the  labor  and 
originality  of  the  Messrs.  Rowe,  who  transferred  their  work 
to  Bancroft,  under  whose  employment  it  had  been  performed. 
And  by  these  two •  processes  the  play  of  "Diplomacy"  was 
originated,  and  as  so  originated  it  became  the  property  of 
Bancroft,  who  transferred  it  to  the  plaintiffs. 

To  protect  a  person  in  the  possession  of  an  unpublished 
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manuscript  of  this  description  the  law  does  not  require  that 
it  shall  be  the  exclusive  work  of  one  individual.  It  may  be 
that  of  one  or  many  acting  in  cooperation,  and  whichever 
may  be  the  case  the  right,  is  substantially  the  same,  and  equally 
entitled  to  the  protection  of  courts  of  justice.  The  same 
reasons  that  will  induce  security  to  the  individual  will  extend 
it  to  all  whose  joint  action  may  contribute  to  the  result  finally 
attained. 

It  was  very  early  the  policy  of  the  common  law  to  protect 
authors  in  the  enjoyment  of  the  pecuniary  benefits  of  their 
literary  productions.  And  these  probably  extended  so  far  as 
to  include  the  unlimited  right  of  publication  and  sale.  But 
this  was  afterwards  so  far  changed,  on  account  of  the  statute 
of  Anne,  by  the  decision  made  in  the  house  of  lords  in  the 
case  of  Becket  and  Donaldson,  as  to  exclude  the  author's 
right  after  publication.  That  was  considered  an  abandon- 
ment of  the  author's  exclusive  right ;  and  since  then  it  has 
been  protected  after  publication  only  under  the  laws  providing 
an  exclusive  copyright.  An  instructive  history  of  the  contest 
attended  with  this  result  will  be  found  in  Curtis  on  Copyright, 
(49-68).  But  it  only  deprived  the  author  of  his  exclusive 
right  after  publication.  Before  publication  it  has  continued 
to  be  maintained  the  same  as  it  was  first  assured.  And  the 
law  still  continues  to  maintain  and  protect  the  right  of  the 
author  to  his  unpublished  manuscript  or  composition  the  same 
as  it  formerly  did,  independently  of  the  statutes  concerning 
copyrights.  And  exhibiting  the  manuscript  or  composition  to 
others,  or,  where  it  may  be  adapted  to  that  end,  performing 
it  by  theatrical  representations,  have  not  been  deemed  suffi- 
cient to  constitute  the  publication  which  will  deprive  the 
author  of  his  exclusive  right.  Reading,  exhibiting  or  per- 
forming will  permit  the  observer  or  hearer  to  appropriate  for 
himself  so  much  as  his  memory  may  be  capable  of  retaining. 
But  it  will  not  allow  the  hearer  and  observer  to  appropriate 
and  use  the  entire  composition,  with  its  incidental  stage 
accompaniments.  That  right  still  remains  in  the  author  and 
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his  assignee.  And  it  has  generally  been  maintained  when  the 
subject  has  been  formally  brought  to  the  judicial  attention  of 
courts  of  equity.  In  this  respect  all  literary  compositions 
have  been  placed  substantially  upon  the  same  foundation 
(  Hoyt  agt.  Mackenzie,  3  Barb.  Chy.  Rep,  320 ;  Woolsey  agt. 
Judd,  11  Sow.  P.  R.,  49,  55,  56 ;  Wkeatvn  agt.  Peters,  8 
Peter*,  591,  657;  Palmer  agt.  Dewitt,  47  N.  Y.,  532).  In 
this  last  case  these  principles  were  evidently  considered  to  be 
the  settled  law ;  and  that  of  itself  should  secure  the  contin- 
uance of  this  injunction  (  Story  on  Equity  Jur.,  voi .  2,  section 
950  ).  The  motion  made  on  behalf  of  the  plaintiffs  must  be 
allowed  to  prevail ;  and  the  usual  allowance  of  costs  should 
be  made  to  them. 
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SUPREME  COUET. 

THE  STEUBEN  COUNTY  BANK  agt.  JOHN  L.  ALBERGER,  SAMUEL 
F.  ALBERGER,  impleaded,  &c.,  and  LOUISA  F.  ALBERGER  a 
creditor. 

Attachment— motion  by  judgment  creditor  to  vacate — right  of  plaintiff  to 
oppose  by  new  affidavits — Code  of  Oivd  Procedure,  sections  682,  683. 

Where  a  motion  is  made  by  a  judgment  creditor  of  defendant  to  set  aside 
plaintiff's  attachment,  granted  prior  to  recovery  of  judgment  (upon  an 
affidavit  showing  that  she  has  acquired  a  lien  upon  the  property  of 
defendant ),  because  of  the  insufficiency  of  the  affidavits  on  which  it 
was  granted,  the  plaintiff  may  offer  new  proof,  by  affidavits,  sustaining 
the  grounds  for  attachment  recited  in  the  warrant. 

For  this  purpose  a  lienor  must  be  regarded  as  included  in  the  term 
"  defendant "  as  used  in  the  first  clause  of  the  second  sentence  of 
section  683. 

A  motion  to  vacate  an  attachment  on  the  ground  of  the  insufficiency  of 
the  affidavits  on  which  it  was  granted,  can  be  made  by  a  defendant 
only.  A  mere  lienor  can  only  move  to  vacate  upon  affidavits  on  his 
own  part,  in  which  case  the  plaintiff  may  oppose  such  motion  by  new 
proofs,  limited,  however,  to  such  proof  as  tends  to  sustain  the  ground 
for  the  attachment,  recited  in  the  warrant,  except  in  the  case  specified 
in  the  last  clause  of  section  683. 

It  seems,  that  the  new  Code  is  to  permit  a  lienor  to  vacate  an  attachment 
which  stands  in  his  way,  on  any  ground  formerly  open  to  him,  or  upon 
affidavits  controverting  those  upon  which  the  attachment  was  issued, 
but  not  upon  the  ground  of  irregularity. 

Fourth  Department,  General  Term,  June,  1 878. 

APPEAL  from  an  order  made  at  Monroe  special  term,  Feb- 
ruary 5,  1878,  denying  the  motion  made  on  behalf  of  Louisa 
F.   Alberger,   a  judgment  creditor  of   Samuel  F  Alberger, 
VOL.  LV  61 
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to  vacate  an  attachment  as  to  the  property  of  Samuel  F. 
Alberger. 

Plaintiff  recovered  judgment  in  this  action  December  4, 
1877,  for  $14,087.23.  The  referee  rendered  his  decision  in 
favor  of  plaintiff,  November  28,  1877,  and  on  the  29th, 
day  of  November,  1877,  an  attachment  was  issued  by  the 
county  judge  of  Steuben  county  against  the  property  of 
Samuel  F.  and  John  L.  Alberger,  upon  affidavits  tending  to 
show  that  they  were  about  to  transfer  their  joint  and  individ- 
ual property  to  defraud  the  plaintiff ;  and  this  ground  was 
duly  recited  in  the  warrant. 

On  the  30th  day  of  November,  1877,  the  sheriff  of  Niag- 
ara county  seized  a  large  amount  of  the  real  and  personal 
property  of  the  defendant,  Samuel  F.  Alberger,  and  still  holds 
the  same.  On  the  4th  day  of  December,  1877,  judgment  in 
this  action  was  entered  and  docketed  in  Steuben  county,  and 
on  the  same  day  a  transcript  thereof  was  docketed  in  Niagara 
county,  and  an  execution  issued  thereon  and  delivered  to  the 
sheriff  of  Niagara  county. 

On  the  3d  day  of  December,  1877,  the  day  before  the  time 
for  entering  plaintiff's  judgment,  but  three  days  after  the 
levying  of  plaintiff's  attachment,  the  defendant,  Samuel  F. 
Alberger,  conveyed  all  his  real  estate,  amounting  in  value  to 
about  $10,000,  to  his  mother,  Louisa  F.  Alberger,  and  on 
the  same  day  confessed  a  judgment  in  her  favor  for  $9,760, 
which  was  docketed  in  Niagara  county  clerk's  office  on  the 
morning  of  December  4,  1877,  a  few  hours  before  plaintiff's 
judgment  was  docketed  in  that  county,  and  an  execution  on 
Mrs.  Alberger's  judgment  was,  at  the  time  of  docketing  her 
judgment,  issued  to  the  sheriff  of  Niagara  county.  On  the 
21st  of  December,  1877,  a  motion  was  made  upon  affidavits 
of  Louisa  F.  Alberger  and  others  on  behalf  of  the  defendants, 
John  L.  and  Samuel  F.  Alberger,  before  Mr.  justice  DANIELS, 
to  vacate  said  attachment,  which  was  denied.  Louisa  F. 
Alberger  then  moved  as  a  judgment  creditor  of  Samuel  F. 
Alberger  upon  an  affidavit  setting  out  her  judgment,  &c.,  to 
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racate  the  attachment  as  to  the  property  of  Samuel  F.  Alber- 
ger for  alleged  insufficiency  of  the  original  affidavits  upon 
which  the  attachment  was  granted.  In  opposition  to  this 
motion  the  plaintiff  produced  and  read  upon  the  argument 
various  affidavits,  deeds  and  papers,  by  which  the  intent  of 
the  defendant,  Samuel  F.  Alberger,  to  dispose  of  his  property 
was  overwhelmingly  proved. 

The  facts  so  alleged  were  the  same  used  to  oppose  the 
motion  made  on  behalf  of  defendants  before  judge  DANIELS, 
as  before  stated.  They  show  that  the  said  transfer  to  Mrs. 
Alberger,  and  the  confession  of  judgment  to  her,  were  with- 
out any  consideration.  The  confession  of  said  Samuel  F.  Alber- 
ger under  oath,  that  the  sole  purpose  of  making  them  was  to 
prevent  the  collection  of  plaintiff's  debt ;  and  that  said  defend- 
ant intended,  in  case  he  was  unsuccessful  in  the  action,  to 
make  such  disposition  of  his  property  within  the  four  days 
after  the  decision,  before  judgment  could  be  entered  upon  the 
referee's  report,  under  the  new  Code,  as  would  prevent  plain- 
tiff from  reaching  it.  The  court,  at  special  term,  allowed 
these  additional  affidavits  and  papers  to  be  used  in  opposition 
to  the  motion,  and  denied  the  motion  without  deciding 
whether  or  not  the  original  affidavits  were  insufficient. 

The  following  is  the  opinion  of  the  special  term. 

Monroe  Special  Term,  January,  1878. 
A.  C.  Rice,  for  motion. 
J.  K.  Parkhurst,  opposed. 

ANGLE,  «/.  —  The  creditor  moves,  under  section  682  of  the 
Code  of  Civil  Procedure,  upon  an  affidavit  showing  that  she 
has  acquired  a  lien  upon  the  property  of  defendant,  S.  F. 
Alberger,  to  vacate  plaintiff's  attachment  because  of  the 
insufficiency  of  the  affidavits  on  which  it  was  granted.  In 
opposition,  the  plaintiff  offers  new  proof,  by  affidavits  sustain- 
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ing  the  grounds  for  attachment  recited  in  the  warrant.  The 
counsel  for  the  creditor  objects  to  such  new  proofs  insisting 
that  as  the  affidavit  on  his  part  does  not  controvert  any  of  the 
facts  or  grounds  on  which  the  warrant  issued,  as  they  appear 
from  the  affidavits  on  which  it  was  grounded,  the  plaintiff 
cannot  resist  this  motion  with  new  affidavits  to  sustain  those 
grounds. 

The  section,  683,  of  the  Code  of  Civil  Procedure  provides 
that  the  motion  "  may  be  founded  only  upon  the  papers  upon 
which  the  warrant  was  granted  *****  or  it  may 
be  founded  upon  proof  by  affidavit  on  the  part  of  the  defend- 
ant in  which  case  *****  it  may  be  opposed  by 
new  proof  by  affidavit  on  the  part  of  the  plaintiff." 

In  applying  the  second  sentence,  or  alternative,  in  section 
683,  I  must  hold  this  as  a  motion  "  on  the  part  of  the  defend- 
ant "  within  the  meaning  of  that  sentence,  for  if  it  be  not  so 
construed,  a  lienor  has  no  right  to  move  on  affidavits,  and 
wJiile  the  construction  gives  him  the  right  so  to  move,  it  also 
gives  the  plaintiff  the  right  to  oppose  such  motion  by  new 
proofs.  This  motion,  then,  is  founded  on  proof  by  affidavit  on 
the  part  of  the  defendant,  and  the  fact  that  such  proof  is 
limited  to  simply  showing  that  the  person  moving  has  a  lien 
which  entitled  him  to  make  a  motion,  does  not,  in  my  opinion, 
limit  the  opposing  affidavits  on  the  part  of  the  plaintiff  to  the 
same  matter,  but  it  opens  to  the  plaintiff  the  right  to  sustain, 
by  further  affidavits,  the  warrant  on  any  ground  recited  in  it. 

The  affidavits  on  the  part  of  the  plaintiff  are,  therefore, 
admitted  and  they  sustain  the  warrant  even  if  the  original 
affidavits  did  not  (  a  question  I  do  not  decide  ). 

The  motion  is  denied,  but  as  the  question  is  a  new  one,  it 
is  without  costs. 

The  following  is  the  opinion  rendered  at  general  term  : 

SMITH,  J.  —  Mrs.  Alberger's  motion  at  special  term  to 
vacate  the  plaintiff's  attachment,  was  founded  upon  an  affidavit 
stating  that  after  the  property  of  Samuel  F.  Alberger  was 
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attached  by  the  plaintiff,  she  acquired  a  lien  upon  it  by  attach- 
ment, and  the  ground  of  her  motion  was  the  alleged  insuffi- 
ciency of  the  affidavits  on  which  the  plaintiff's  attachment  was 
issued.  In  opposition  to  the  motion,  the  plaintiff  offered  new 
proof,  by  affidavits,  sustaining  the  ground  for  attachment 
alleged  in  the  warrant.  The  counsel  for  Mrs.  Alberger 
objected  to  such  new  proof,  insisting  that  as  the  affidavit  on 
her  part  did  not  controvert  any  of  the  facts  or  grounds  on 
which  the  plaintiff's  warrant  issued,  the  plaintiff  could  not 
resist  the  motion  with  new  affidavits. 

The  additional  affidavits  taken  in  connection  with  the 
original  affidavits  on  which  the  plaintiff's  attachment  was 
issued,  established,  beyond  doubt,  the  ground  recited  in  the 
warrant  of  attachment,  that  the  defendants,  John  F.  and 
Samuel  L.  Alberger,  were,  at  the  time  of  issuing  said  warrant, 
about  to  assign,  dispose  of,  or  secrete  their  property  with 
intent  to  defraud  their  creditors.  If,  therefore,  the  additional 
affidavits  were  properly  received,  it  will  follow  that  the  order 
appealed  from  should  be  affirmed.  The  question  of  the 
admissibility  of  the  new  affidavits  involves  the  construction 
of  section  683  of  the  Code  of  Civil  Procedure,  relating  to  the 
attachment  of  property,  read  in  connection  with  section  682. 

Section  682  provides  that  "  The  defendant,  or  a  person  who 
has  acquired  a  lien  upon,  or  interest  in,  his  property,  after  it 
was  attached,  *  *  *  may  apply  to  vacate  or  modify  the 
warrant,"  &c.  Section  683  provides  that  "An  application, 
specified  in  the  last  section,  may  be  founded  only  upon  the 
papers  upon  which  the  warrant  was  granted  ;  in  which  case,  it 
must  be  made  to  the  court,  or,  if  the  warrant  was  granted  by 
a  judge  out  of  court,  to  the  same  judge,  in  court  or  out  of 
court,  and  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit,  on  the 
part  of  the  defendant;  in  which  case,  it  must  be  made  to 
the  court,  or,  if  the  warrant  was  granted  by  a  judge  out  of 
court,  to  any  judge  of  the  court,  upon  notice ;  and  it  may  be 
opposed  by  new  proof,  by  affidavit,  on  the  part  of  the  plaintiff, 
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tending  to  sustain  any  ground  for  the  attachment,  recited  in 
the  warrant,  and  no  other,  unless  the  defendant  relies  upon  a 
discharge  in  bankruptcy,  or  upon  a  discharge  or  exoneration, 
granted  in  insolvent  proceedings ;  in  which  case,  the  plaintiff 
may  show  any  matter,  in  avoidance  thereof,  which  he  might 
show  upon  the  trial. " 

The  meaning  of  these  sections,  so  far  as  the  question  pre- 
sented is  concerned,  is  not  entirely  clear.  The  counsel  for 
Mrs.  Alberger  contends  that  the  right  to  attact  the  validity  of 
an  attachment  by  controverting  the  facts  stated  in  the  affidavits 
on  which  it  was  granted,  is  confined  to  the  defendant  in  the 
action  and  that,  consequently,  the  plaintiff  has  no  occasion  to 
resort  to  new  proof  in  support  of  his  attachment,  and  should 
not  be  permitted  to  do  so,  except  in  the  case  of  a  motion  by 
the  defendant  to  set  it  aside  upon  controverting  affidavits ; 
that  the  right  of  a  lienor,  not  a  defendant,  to  attack  the  validity 
of  the  attachment,  is  limited  to  a  motion  to  vacate  it  because 
of  the  insufficiency  of  the  affidavits  on  which  it  was  granted ; 
and  that  he  would  be  deprived  of  his  right  to  move  on  that 
ground,  if  the  reading  of  an  affidavit  on  his  part,  showing  that 
he  is  such  lienor,  which  is  necessary  to  give  him  a  standing  in 
court,  entitles  the  plaintiff  to  support  his  attachment  by  fresh 
affidavits. 

Tlie  construction  contended  for  on  the  part  of  the  plaintiff 
is,  that  a  motion  to  vacate  an  attachment  on  the  ground  of  the 
insufficiency  of  the  affidavits  on  which  it  was  granted,  can  be 
made  by  a  defendant  only ;  and  that  a  mere  lienor  can  only 
move  to  vacate  upon  affidavits  on  his  own  part. 

The  latter  view  was  adopted  by  the  judge  who  held  the 
special  term,  and  we  are  inclined  to  think  it  is  correct.  Sec- 
tion 682,  gives,  in  general  terms,  the  right  to  the  defendant,  or 
a  lienor,  to  move  to  vacate,  &c ,  the  attachment,  without  pre- 
scribing, in  what  way,  or  before  what  court  or  officer  it  shall 
be  done.  Those  particulars  are  provided  for  by  the  next  sec- 
tion, which  manifestly  relates  to  a  motion  by  a  lienor,  as  well 
as  to  a  motion  by  the  defendant.  The  subject  of  its  provisions 
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is  "  an  application,  specified  in  the  last  section. "  It  provide* 
for  two  classes  of  applications ;  one,  founded  only  upon  the 
papers  upon  which  the  warrant  was  granted ;  the  other  founded 
upon  proof,  by  affidavit,  on  the  part  of  the  defendant.  An 
application  of  the  first  class,  cannot  be  made  by  a  lienor,  not 
a  defendant,  for  the  reason  that,  as  he  cannot  move,  without 
showing  that  he  is  a  lienor,  which  can  only  be  done  by  affidavit, 
he  cannot  found  a  motion  solely  upon  the  papers  upon  which 
the  warrant  was  granted.  As,  then,  a  lienor  can  only  move 
upon  proof  by  affidavit  on  his  own  part,  his  application  must 
necessarily  be  in  the  second  class,  and  it  may  be  opposed  bj 
new  proof,  by  affidavit,  on  the  part  of  the  plaintiff,  limited, 
however,  to  such  proof  as  tends  to  sustain  the  ground,  for  the 
attachment,  recited  in  the  warrant,  except  in  the  case  specified 
in  the  last  clause  of  the  section.  For  this  purpose,  a  lienor 
must  necessarily  be  regarded  as  included  in  the  term  "  defend- 
ant "  as  used  in  the  first  clause  of  the  second  sentence  of  sec- 
tion 683,  and  that  was  probably  the  intention  of  the  legisla- 
ture. Otherwise,  the  right  of  a  lienor  to  move,  given  by  the 
preceding  section,  is  cut  off. 

Under  the  former  Code,  it  was  held  that  since  the  issuing  of 
a  warrant  of  attachment  was  no  longer  the  commencement  of 
a  legal  proceeding,  but  was  merely  a  provisional  remedy  in  an 
action,  the  sufficiency  of  the  affidavits  was  not  a  jurisdictional 
question,  but  a  mere  question  of  regularity  in  issuing  process 
in  the  progress  of  an  action  ( Morgan  agt.  Avery,  7  Barb.,  656) 
which  none  but  a  party  to  the  action,  injuriously  affected  bj 
it  could  take  advantage  of  (In  the  Matter  of  Griswold,  13, 
id.,  412;  Isham  agt.  Ketchum,  46,  id.,  43,  per  SUTHERLAND, 
J.).  Under  the  old  Code,  however,  a  subsequent  attaching  or 
levying  creditor,  could  move  to  vacate  an  attachment  on  the 
ground  of  fraudulent  collusion  between  the  plaintiff  and 
defendant.  It  is  hardly  reasonable  to  suppose  that  the  new 
Code  was  intended  to  cut  off  that  right,  and  at  the  same  time 
to  give  to  a  lienor  the  right,  previously  denied  to  him,  of 
moving  to  set  aside  an  attachment  for  irregularity  in  an  action 
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to  which  he  is  not  a  party.  And  yet,  the  construction  con- 
tended for  by  the  appellant's  counsel  would  work  that  result. 
We  think  the  new  Code  is  to  permit  a  lienor  to  move  to  vacate 
an  attachment  which  stands  in  his  way,  on  any  ground  formerly 
open  to  him,  or  upon  affidavits  controverting  those  upon  which 
the  attachment  was  issued,  but  not  upon  the  ground  of  irregu- 
larity. 

These  views  render  it  unnecessary  to  consider  the  other  ques- 
tions argued  by  counsel,  and  lead  to  an  affirmance  of  the  order. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

MULLIN,  P.  J.  and  TALCOTT  «L,  concurred- 


NEW  YORK  PRACTICE  REPORTS.  489 


Church  agt.  Van  Buren. 


SUPREME  COURT. 

CARLON  CHUKCH  agt.  CHARLES  VAN  BUREN. 
Action  upon  a  judgment — power  of  court  to  grant  leave  nunc  pro  tune. 

Where  an  action  is  brought  upon  a  judgment  rendered  in  the  supreme 
court  between  the  same  parties,  without  first  obtaining  leave  to  bring 
the  action,  the  court  has  power  to  grant  such  leave  nunc  pro  tune. 

• 
Oswego  Special  Term,  November,  1877. 

MOTION  for  leave  to  sue  upon  a  judgment  rendered  in  this 
court  between  the  same  parties,  nunc  pro  tune,  as  of  a  day 
prior  to  the  commencement  of  the  action,  and  for  an  order 
allowing  the  plaintiff  to  amend  his  complaint  so  as  to  aver 
such  leave.  The  affidavits  of  the  plaintiff  and  his  counsel 
showed  an  inadvertance,  and  excused  the  omission  to  get  leave 
to  sue,  and  that  the  statute  of  limitations  had  run  upon  the 
judgment  at  the  time  of  making  the  motion,  but  had  not 
when  the  suit  was  commenced.  No  affidavits  were  read  in 
opposition. 

R.  H.  Tyler,  for  motion. 
S.  N~.  Dado,,  opposed. 

HARDIN,  «/.  —  The  object  of  section  71  of  the  Code  of  Pro- 
cedure was  to  prevent  multiplicity  of  suits  and  accumulation 
of  costs.     The   statute  was  aimed  at  the   evil   practice   and 
designed  to  cut  it  off  and  prevent  it.     By  bringing  this  action 
VOL.  LV         62 
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this  court  obtained  jurisdiction  of  the  parties  and  the  subject- 
matter  of  the  action.  It  has  been  held  that  leave  to  sue  may 
be  granted,  nunc  pro  tune,  and  the  cases  must  be  followed 
(Burrough  agt.  Smith  and  Hall,  decided  by  ROOSEVELT,  J., 
reported  in  Voorhies*  Code,  edition  of  1855  ;  finch  agt.  Car- 
penter, 5  Abb.,  225).  But  the  defendant  must  be  saved  all 
costs  he  has  incurred  in  defending  this  action,  prior  to  grant- 
ing such  leave  to  sue  nunc  pro  tune,  as  he  was  justified  in 
making  an  objection  that  would  have  defeated  the  plaintiff's 
recovery.  Such  an  order  is  granted  provided  the  plaintiff  pays 
the  defendant's  costs  incurred ;  and  on  payment  of  such  costs 
he  may*  have  an  additional  order  allowing  him  leave  to  amend 
his  complaint  within  twenty  days  from  the  time  of  the  entry 
thereof,  and  the  defendant  may  answer  in  twenty  days  after 
the  service  t>f  the  amended  complaint 

NOTE.  —  An  appeal  was  taken  from  the  order  in  this  case  to  the  general 
term  in  the  fourth  department,  and  the  order  was  affirmed  in  June,  1878, 
on  the  opinion  of  HARDEST,  J.,  at  special  term.  Section  71  of  the  Code  of 
Procedure  not  having  been  repealed  is  still  in  force,  and  hence  the  import- 
ance of  the  foregoing  decision.  [ED. 
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SUPREME  COURT. 

IN  THE  MATTER  OF  EDWARD  PICKETT. 

Overseer  of  the  poor  —  duty  as  to  rendering  account  of  moneys  received — 
willful  neglect  a  misdemeanor  —  Mittimus  —  in  whose  name  should  be  issued. 

The  act  of  1863  (Laws  of  1863,  chapter  172)  making  it  the  duty  of  an  over- 
seer of  the  poor,  of  a  town,  to  render  an  account  to  the  town  officers  of 
such  town,  of  all  moneys  received  and  disbursed  by  him,  prescribes 
"  no  punishment "  for  the  "  willful  neglect "  of  the  duty  thereby  enjoined. 
The  "willful  neglect"  of  such  duty  is  therefore  a  misdemeanor  and 
punishable  as  such  (3  It.  8.  [Qth  ed.],p.  983,  sec.  101). 

The  mittimus  may  be  either  in  the  name  of  the  people  or  that  of  the  jus- 
tice awarding  it,  but  the  latter  is  the  most  usual. 

The  magistrate  is  authorized  to  commit  by  statute,  and  as  he  is  clothed 
with  power  to  do  the  act,  and  does  do  it,  there  can  be  no  reason  why  he 
should  be  compelled  to  insert  in  the  body  of  the  commitment  that  he 
acts  by  the  authority  of  the  people. 

•f 

Albany  Oyer  and  Terminer,  May,  1878. 

Mr.  Hitt,  for  Pickett. 

Messrs.  Parker  and  Hun,  for  People. 

WESTBROOK,  J. —  Edward  Pickett  was,  in  default  of  bail, 
committed  to  the  common  jail  of  Albany  county  by  John 
McDonough  Esq.,  a  police  justice  of  the  town  of  Watervliet 
in  said  county.  The  defendant  had  been  arrested  upon  a 
complaint  duly  made  to  said  magistrate  which  charged  the 
said  Pickett,  who  had  been  one  of  the  overseers  of  the  poor 
of  said  town  of  Watervliet,  with  having  "  willfully  and  cor- 
ruptly, and  with  intent  to  violate  and  evade  chapter  172  of 
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the  Laws  of  1863,  "  refused  and  neglected  to  render  an  account 
as  overseer  of  the  poor  to  the  town  officers  of  such  town  of 
all  money  received  and  disbursed  by  him  by  virtue  of  his 
office,  as  required  in  arid  by  said  act.  The  justice,  upon  an 
examination  as  prescribed  by  law,  adjudged  tha,t  the  offense 
"had  been  committed,  and  that  there  is  probable  cause  to 
believe  the  said  Edward  Pickett  to  be  guilty  thereof,"  and 
because  he,  "  the  said  Edward  Pickett, "  did  not  offer  "  suf- 
ficient bail  for  his  appearance  at  the  next  court  having  cogni- 
zance of  such  offense  to  answer  therefor, "  he  was  committed 
to  jail  as  before  mentioned. 

The  sheriff  of  Albany  county  returns  the  original  warrant 
of  commitment  issued  by  and  in  the  name  of  the  police  jus- 
tice aforesaid  as  the  ground  of  his  detention.  To  this  warant 
two  objections  are  made :  First,  that  it  is  not  issued  in  the 
name  of  the  people ;  and,  second,  that  the  alleged  offense 
charged  in  the  commitment  is  not  one  in  law. 

The  warrant  is  properly  issued  in  the  name  of  the  magis- 
trate. Barbour,  in  his  treatise  upon  criminal  law  (page  569), 
says  :  "  The  mittimus  may  be  either  in  the  name  of  the  people 
or  that  of  the  justice  awarding  it,  but  the  latter  is  the  most 
usual."  For  this  assertion  he  cites  a  number  of  authorities. 
The  proposition  is  also,  in  our  judgment,  very  clear.  The 
magistrate  is  authorized  to  commit  by  statute,  and  as  lie  is 
clothed  with  power  to  do  the  act,  and  does  do  it,  there  can  be 
no  reason  why  he  should  be  compelled  to  insert  in  the  body 
of  the  commitment  that  he  acts  by  the  authority  of  the  people, 
which  is  all  that  would  be  imported  by  the  declaration  were 
it  made. 

Neither  is  there  force  in  the  second  objection.  The  Revised 
Statutes  (3  R.  S.  [Qth  ed.],  p.  983,  sec.  101)  declare :  "  When 
any  duty  is,  or  shall  be  enjoined  by  law  upon  any  person 
holding  any  public  trust  or  employment,  any  willful  neglect 
to  perform  such  duty,  where  no  special  provision  shall  have 
been  made  for  the  punishment  of  such  delinquency,  shall  be 
a  misdemeanor  punishable  as  herein  prescribed."  Chapter 
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172  of  tne  Laws  of  1863,  under  which  the  proceedings  against 
the  defendant  were  taken,  prescribes  :  "  no  punishment "  for 
the  "  willful  neglect "  of  the  duty  thereby  enjoined.  Hence, 
it  necessarily  and  clearly  follows,  that  if  the  defendant  has 
done  what  the  warrant  of  commitment  charges,  he  is  guilty 
of  a  misdemeanor.  It  is  unnecessary  to  discuss  the  question, 
whether  or  not  the  old  provisions  of  the  Revised  Statutes  ( 2 
R.  S.  [Qth  ed.~],  p.  821,  sees.  70,  71  and  72)  which  require  over- 
seers of  the  poor  to  keep  books  and  to  lay  their  books,  together 
with  a  just  and  true  account  of  all  moneys  received  and  dis- 
bursed by  them  in  their  official  capacity,  before  the  town  board 
of  audit,  and  prescribing  a  penalty  for  not  doing  so,  would 
subject  the  party  offending  thereunder  to  an  indictment  also. 
Our  opinion  is  that  it  would,  but  that  question  will  not  be  dis- 
cussed. The  proceeding  against  Pickett  was  not  under  the 
Revised  Statutes,  but  under  the  act  of  1863.  Confessedly 
such  latter  statute  prescribes  neither  "  penalty  "  nor  "  punish- 
ment "  for  its  violation,  and  hence  by  the  plain  provision  of 
the  one  hereinbefore  quoted,  the  willful  neglect  of  duty  pre- 
scribed by  the  laws  of  1863,  is  a  misdemeanor. 

For  the  various  reasons  given,  the  writ  of  habeas  corpus  is 
dismissed  and  the  prisoner  remanded  to  the  custody  of  the 
sheriff. 
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SUPEEME  COURT. 

ELLEN  L.  THOMSON  agt.  JAMES  THOMSON  et  al. 

Will  —  Construction   of    statutes  —  Testamentary  guardian  —  consent  of 
mother  —  Trusts  qf  real  and  personal  estate  —  legal  title  —  void  devise. 

Although,  at  common  law,  the  father  had  the  paramount  right  to  the  cus- 
tody and  control  of  his  minor  children,  yet  his  power  to  make  a  testa- 
mentary disposition  of  their  guardianship,  is  derived  exclusively  from 
the  statutes. 

The  provisions  contained  in  section  6  of  the  act  of  April  10,  1862,  declar- 
ing that  no  man^hall  create  any  testamentary  guardianship  of  his  child, 
unless  the  mother,  if  living,  shall,  in  writing,  signify  her  assent  thereto, 
is  repealed  by  chapter  32,  Laws  of  1871.,  page  39. 

The  amendment  of  1871  covering  the  subject-matter,  was  intended  to  dis- 
pense with  the  consent  of  the  mother  to  a  testamentary  appointment  by 
the  father,  and  to  reinstate  the  father  in  his  unqualified  right  to  appoint 
a  testamentary  guardian  for  his  minor  child,  as  it  existed  under  the 
Revised  Statutes  of  1830,  part  2,  chapter  8,  title  3,  section  1. 

When  the  provisions  of  two  statutes  are  manifestly  repugnant,  the  earlier 
enactment  is  impliedly  modified  or  repealed  (In  addition  to  tlie  cases  cited 
below,  vide  People  ex  rel.  Boss  agt.  The  City  of  Brooklyn,  69  N.  Y. ,  605  ; 
People  ex  rel.  Canj.  Nat.  Bank  agt.  Bd.  Suprs.  Mont.  Co.,  67  N.  7.,  109). 

Where  a  testator  devised  to  the  executors,  etc.,  of  his  will  all  his  real 
estate  in  trust,  to  sell  the  same  whenever  they  should  deem  a  sale  thereof 
expedient  and  proper  ;  to  collect  the  rents,  issues  and  profits  thereof  ;  to 
repair  and  improve  the  same  out  of  his  personal  estate,  and  the  rents  of 
his  real  estate,  or  the  proceeds  of  the  real  estate  sold,  and  generally  to 
manage,  control  and  dispose  of  the  same  as  they  shall  see  fit,  and  they 
were  authorized  in  their  discretion  to  lease  or  purchase,  in  their  own 
name,  residences  to  be  used  and  occupied  until  the  death  of  hia  wife: 

Held,  that  the  executors  were  vested  with  the  legal  title  to  the  estate; 
that  the  intention  to  clothe  them  with  the  legal  title  is  shown  by  the 
express  words  of  gift,  and  the  duties  and  responsibilities  imposed. 

When  the  testator  declared  that  all  the  rest,  residue  and  remainder  of  his 
estate,  after  the  payment  of  debts  and  legacies,  should  be  equally  divided 
among  his  wife  and  children,  as  is  thereafter  in  the  will  provided,  and 
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afterwards  in  the  will  directed  that  one-quarter  of  the  proceeds  of  such 
Bale  of  his  real  estate  should  be  paid  over  to  his  wife,  and  the  remaining 
three-quarters  to  be  equally  divided  among  his  children,  share  and  share 
alike,  the  executors  were  directed  to  invest  the  three-quarters  upon  bond 
and  mortgage,  and  to  pay  over  the  income  and  profits  to  the  guardians 
of  his  children  for  their  support  and  maintenance. 

Held,  that  it  was  the  intention  of  the  testator  that  the  power  of  sale  should 
be  exercised  within  the  lifetime  of  his  widow,  and  that  the  trust  as  to 
her  share  would  terminate  at  her  death. 

That,  until  a  sale  of  the  real  estate,  the  widow  should  receive  her  propor- 
tion of  the  rents  and  profits  from  the  trustees,  and  that  the  children's 
portion  should  be  paid  to  the  guardians  ;  the  same  persons  being  con- 
stituted trustees  and  guardians  under  the  will. 

Also,  field,  that  the  trust  in  the  executors,  which  was  not  to  continue 
beyond  the  life  of  the  beneficiary,  was  valid. 

When  there  are  no  words  of  gift  except  as  involved  in  the  words  "equally 
divided  among,"  these  words  sufficiently  dispose  of  the  interest  intended 
to  be  disposed  of  (Clancy  agt.  O'Oara,  4  Abb.  N.  C.,  268,  271). 

Where  a  testator  gave  to  his  three  minor  children  certain  portions  of  his 
estate,  to  be  paid  to  them  when  they  should  severally  attain  the  age  of 
twenty-one  years,  and  provided  that  in  case  of  the  death  of  either  child 
before  arriving  at  the  age  of  twenty-one  years,  without  issue,  the  share 
to  which  the  child  so  dying  shall  be  entitled,  shall  go  to  the  survivors  01 
survivor  of  the  children  and  the  issue  of  a  deceased  child,  and  after- 
wards in  the  will  gave  to  his  brothers  and  sisters  the  shares  of  his  chil- 
dren, in  the  event  that  they  should  all  die  without  issue,  before  arriving 
at  the  age  of  twenty-one : 

Held,  that,  as  the  consummation  of  the  gifts  to  the  brothers  and  sisters  of 
the  testator  depended  upon  the  termination  of  more  than  two  lives  in 
being  at  the  death  of  the  testator,  they  are  illegal  and  void  ;  but  that 
the  provisions  in  favor  of  the  brothers  and  sisters  could  be  dropped, 
without  disturbing  the  valid  disposition  of  the  will. 

Special  Term,  New  York,  February,  1876. 

ACTION  for  a  construction  of  the  will  of  William  Thomson, 
deceased,  and  to  annul  the  appointment  of  testamentary 
guardians,  made  by  the  testator  for  his  minor  children.  The 
portions  of  the  will  concerning  which  questions  for  construc- 
tion arose  were  as  follows : 

Seventh.  All  the  rest,  remainder  and  residue  of  my  estate, 
( after  payment  of  my  debts  and  said  legacies  )  whether  real 
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or  personal  and  the  proceeds,  income,  rents,  issues  and  profits 
thereof,  shall  be  equally  divided  among  my  wife,  Ellen  L. 
Thomson,  and  my  three  children  share  and  shares  alike,  as  is 
hereinafter  provided. 

Eighth.  I  appoint  my  wife,  Ellen  L.  Thomson,  and  my 
brothers  James  Thomson  and  David  Thomson  the  survivor 
or  survivors  of  them,  the  testamentary  guardians  of  my  chil- 
dren respectively,  with  full  powers  to  direct  their  education 
nurture  and  maintenance,  and  to  receive,  invest  and  expend 
the  income,  avails  and  proceeds  of  the  respective  shares  of  iny 
said  children,  in  and  to  my  estate,  as  may  be  in  their  judgment 
expedient.  As  my  wife  will  probably  be  charged  with  the 
principal  expenditure  and  care  of  the  funds  to  be  paid  out 
for  the  maintenance,  support  and  education  of  my  children, 
during  their  minority,  it  is  my  will  that  my  brothers  James  or 
David  shall  not  in  any  event  be  held  responsible  for  the 
manner  or  details  of  such  expenditure,  and  that  the  indorse- 
ment of  my  said  wife  upon  any  cheques  drawn  by  the  said 
testamentary  guardians  for  the  purpose  aforesaid,  or  her 
receipt  for  any.  moneys  delivered  to  her  for  that  purpose,  shall 
be  a  full  and  conclusive  indemnity  to  the  others  of  said  guard- 
ians, against  all  accountability  or  responsibility  whatever,  by 
reason  of  such  payment  or  the  method  of  its  appropriation. 

Ninth.  I  give  and  devise  to  the  executors  and  executrix 
of  this  my  will,  all  my  real  estate,  wheresoever  situate,  in  trust, 
to  sell  the  same,  whenever  they  shall  deem  a  sale  thereof 
expedient  and  proper,  and  to  execute  good  and  sufficient  deeds 
to  purchasers  upon  any  sale  thereof,  or  of  parts  thereof,  to 
collect  and  receive  the  rents,  issues  and  profits  thereof,  to 
repair  and  improve  the  same,  out  of  my  personal  estate,  and 
the  rents  of  my  real  estate,  or  the  proceeds  of  my  real  estate 
sold,  and  generally  to  manage,  control  and  dispose  of  the  same, 
as  they  shall  see  fit.  I  direct  that  during  the  life  of  my  wife 
the  Madison  avenue  house,  and  the  house  and  land  at  Lenox, 
Massachusetts,  and  the  furniture  therein,  respectively,  shall  be 
reserved  and  appropriated  for  a  residence  for  my  wife  and 
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our  children,  so  long  as  she  and  they  shall  remain  unmarried, 
and  my  executors  are  hereby  authorized  and  empowered  to 
lease,  or  in  their  discretion  to  purchase,  in  their  name,  other, 
residences  in  the  city  of  New  York,  or  elsewhere,  to  be  used 
and  occupied  until  the  death  of  my  said  wife,  and  also  during 
such  period  to  renew  and  replace,  as  may  be  suitable,  the  fur- 
niture in  such  house,  and  to  pay  all  taxes  and  assessments  at 
the  expense  of  my  general  estate. 

Tenth.  In  case  of  any  sale  of  any  of  my  real  estate,  I  direct 
one-quarter  of  the  proceeds  of  such  sale  to  be  paid  over  to  my 
wife,  Ellen  L.  Thomson,  and  the  remaining  three-quarters  to 
be  equally  divided  among  my  children  share  and  share  alike. 
And  I  direct  my  executors  to  invest  the  last  three-quarters  of 
such  proceeds  upon  bond  and  mortgage  (each  one-quarter 
separately )  as  they  shall  deem  advantageous,  and  pay  over 
the  income  and  profits  thereof,  to  the  guardians  of  my  said 
children,  to  be  by  them  appropriated  or  invested,  as  "far  as 
necessary,  for  the  maintenance,  support  and  education  of  my 
said  children  respectively.  The  remainder  and  residue  of  my 
personal  estate,  after  payment  of  my  debts,  and  the  legacies 
above  provided  for,  shall  be  equally  divided  into  four  parts, 
one-fourth  part  of  which  shall  be  paid  to  my  wife  within  two 
years  after  my  death,  and  the  remaining  three-fourths  shall  be 
separately  invested  for  the  benefit  of  my  respective  children, 
upon  bond  and  mortgage,  on  unincumbered  real  estate  in  the 
counties  of  New  York,  Kings  and  Queens,  in  the  state  of 
New  York,  and  the  income  thereof  shall  be  paid  to  the  guard- 
ians of  my  children  as  above  provided. 

Eleventh.  When  my  children  shall  respectively  attain  the 
age  of  twenty-one  years,  the  share  to  which  each  one  of  them 
is  entitled  under  the  provisions  of  my  will,  with  all  accumula- 
tions thereof,  shall  be  paid  over  to  the  child  so  attaining  the 
age  of  twenty-one  years.  In  case  any  other  child  or  children 
shall  be  born  to  me  after  this  my  will,  I  direct  that  all  my 
property,  real  and  personal  shall  be  equally  divided,  by  a 
division  equaling  the  whole  number  of  my  wife  and  children, 
VOL.  LV  63 
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( and  their  issue  per  stirpes  if  any  shall  be  dead ) ;  and  each 
of  my  said  children  ( and  their  issue  per  stirpes  in  case  of 
the  death  of  any  of  them )  and  my  wife  shall  receive  the 
equal  quantity  thereof,  respectively,  in  the  same  manner,  and 
to  the  same  effect  as  is  hereinbefore  provided  as  to  the  quarter 
shares  herein  bequeathed  to  my  wife  and  existing  children 
respectively. 

Thirteenth.  In  case  of  the  death  of  either  of  my  children 
before  arriving  at  the  age  of  twenty-one  years  without  issue, 
the  share  to  which  the  child  so  dying  shall  be  entitled  under 
this  my  will,  shall  go  to  the  survivors  or  survivor  of  my  said 
children,  and  the  issue  of  such  as  shall  be  dead,  per  stirpes,  in 
equal  shares. 

Fourteenth.  If  either  of  my  children  shall  die  before  the 
time  of  my  death,  leaving  issue,  then  the  share  herein  given 
to  said  child  shall  go  to  his  issue  per  stirpes, 

Fifteenth.  If  all  my  children  shall  die  before  arriving  at 
the  age  of  twenty-one  years,  without  issue,  then  the  shares  of 
my  said  estate,  to  which  my  said  children  shall  be  entitled 
under  this  my  will,  shall  go  to  my  brothers  and  sisters,  and 
the  survivors  and  survivor  of  them,  and  to  the  issue  of  such  of 
them  as  shall  be  dead,  per  stirpes,  share  and  share  alike. 

Tracy,  Olmsted  &  Tracy  and  Theodore  W.  DwigTit,  for 
plaintiffs. 

Aaron  J.  Vanderpoel,  for  defendants. 

VAN  YOKST,  J. —  William  Thomson,  the  testator,  whose 
will  is  under  consideration,  died  on  the  13th  day  of  January, 
1872,  leaving  him  surviving  the  plaintiff,  his  widow,  and 
three  children,  sons,  all  infants  under  the  age  of  twenty-one 
years.  By  the  second  clause  of  his  will,  bearing  date  Decem- 
ber 14r,  1871,  the  testator  appointed  his  wife  and  his  brothers, 
James  and  David,  executors  and  executrix  thereof,  and  by 
the  eighth  clause  appointed  the  same  persons  the  survivors 
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and  survivor  of  them,  the  testamentary  guardians  of  his  three 
infant  children. 

Subsequent  to  the  death  of  the  testator,  the  wife  and 
brothers  have  acted  as  such  guardians. 

The  appointment,  by  the  testator,  of  testamentary  guardians 
for  his  children,  is  now  claimed  by  the  plaintiff  to  be  void, 
upon  the  ground  that  she  had  not,  in  writing,  during  her 
husband's  life,  signified  her  assent  thereto. 

As  the  power  of  the  father  to  dispose  of  the  custody  and 
tuition  of  his  children,  daring  their  minority,  is  derived  from 
the  statutes,  the  validity  of  the  appointment,  made  by 
him,  depends  upon  its  conformity  to  the  provisions  of  the 
statutes. 

Although,  by  the  common  law,  the  father  has  the  paramount 
right  to  the  custody  and  control  of  his  minor  children,  yet  it 
is  generally  believed  that  he  could  not  make  a  testamentary 
disposition  of  their  guardianship. 

This  power  is  derived  exclusively  from  the  statute. 

The  Kevised  Statutes  of  1830  (part  2,ch.  8,  title  3,  sec.  1) 
provides  as  follows : 

"  Every  father,  whether  of  full  age  or  a  minor,  of  a  child 
likely  to  be  born,  or  of  any  living  child,  under  the  age  of 
twenty-one  years  and  unmarried,  may,  by  his  deed  or  last  will, 
duly  executed,  dispose  of  the  custody  and  tuition  of  such 
child,  during  its  minority  or  for  any  less  time,  to  any  person 
or  persons  in  possession  or  remainder." 

This  section  was  a  substantial  re-enactment  of  the  provisions 
on  this  subject  of  the  Revised  Laws  of  1813  (p.  368),  and 
which  were  derived  from  the  statute  of  12  Ch.,  2  (chapter  24, 
sees.  8,  9,  10,  11). 

March  20, 1860,  an  act  was  passed  by  the  legislature,  entitled 
"  an  act  concerning  the  rights  and  liabilities  of  husband  and 
wife." 

Section  9,  of  that  act,  provides  "  that  every  married  woman 
is  hereby  constituted  and  declared  to  be  the  joint  guardian  of 
her  children,  with  the  husband,  with  equal  powers,  rights  and 
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duties  in  regard  to  them  with  her  husband  "  (Session  Laws  of 
1860,  chap.  90,  p.  159). 

By  the  act  of  April  10,  1862,  the  foregoing  section,  con- 
tained in  the  act  of  1860,  was  repealed,  but  by  section  6  it 
was  provided  that  "  no  man  shall  bind  his  child  to  apprentice- 
ship, or  part  with  the  control  of  such  child,  or  create  any 
testamentary  guardian  thereof,  unless  the  mother,  if  living, 
shall,  in  writing,  signify  her  assent  thereto  "  (Laws  of  1862, 
cho/p.  172,  j?.  343). 

On  the  10th  February,  1871,  before  the  death  of  the 
testator,  an  act  was  passed,  entitled  "  an  act  to  amend  the  first 
section  of  the  third  title  of  the  eighth  chapter  of  the  second 
part  of  the  Revised  Statutes,  in  relation  to  the  custody  of 
minor  children."  It  is  in  these  words : 

"  Section  1.  Every  father,  whether  of  full  age  or  a  minor, 
of  a  child  likely  to  be  born,  or  of  any  living  child  under  the 
age  of  twenty-one  years  and  unmarried,  may,  by  deed  or  last 
will  duly  executed,  or  in  case  such  father  shall  be  deceased 
and  shall  not  have  exercised  his  said  right  of  appointment, 
then  the  mother,  whether  of  full  age  or  a  minor,  of  every 
such  child,  may,  by  her  deed  or  last  will  duly  executed,  dispose 
of  the  custody  and  tuition  of  such  child  during  its  minority, 
or  for  any  less  time  to  any  person  or  persons  in  possession  or 
remainder  "  (Laws  of  1871,  chap.  32,  p.  39). 

An  examination  of  the  text,  shews  that  the  amendment  of 
February  10,  1871,  is,  in  effect,  a  re-enactment  of  the  provi- 
sions pf  the  statute  of  1830,  first  above  set  forth,  conferring, 
however,  upon  the  mother,  the  right  of  appointment  by  last 
will  and  testament,  in  the  event  that  the  father  shall  have 
died  without  exercising  it. 

The  validity  of  the  appointment  made  by  the  testator  under 
consideration,  depends,  in  the  first  place,  upon  the  question 
as  to  whether  or  not  section  6  of  the  act  of  1862  has  been 
repealed  or  is  still  in  force. 

Repeals  by  implication  are  not  favored.     But   when  the 
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provisions  of  a  later  statute  are  opposed  to  those  of  an  earlier, 
the  earlier  statute  is  considered  as  repealed. 

Where  the  provisions  of  two  statutes  are  manifestly  repug- 
nant, the  earlier  enactment  will  be  impliedly  modified  or 
repealed  (Broorrfs  Legal  Maxims,  page  29  and  cases  cited). 

I  think  such  repugnance  exists  between  the  two  enactments 
in  question. 

The  amendment  of  1871  was  intended  to  dispense  with  the 
consent  of  the  mother,  to  an  appointment  by  the  father,  and 
to  reinstate  the  father  in  his  unqualified  right  to  appoint  a 
testamentary  guardian  for  his  minor  child,  or  children. 

The  legislative  expression  is  clear  and  distinct.  It  declares 
that  the  father  may  in  this  manner  dispose  of  the  custody  and 
tuition  of  his  minor  child.  There  is  no  condition  imposed, 
that  the  validity  of  his  appointment  shall  depend  upon  the 
consent  in  writing  of  the  mother. 

If  the  right  to  make  such  appointments,  after  the  passage 
of  the  amendment  was  to  be  dependent  upon  the  consent  in 
writing  of  the  mother,  it  is  but  reasonable  to  conclude,  that 
the  legislature,  having  the  principal  statute  in  relation  to  the 
custody  of  minor  children  under  consideration,  would  have 
then,  by  proper  words,  saved  the  provisions  of  section  6  of 
the  act  of  1862. 

I  am  of  opinion  that  the  latter  statute  covers  the  subject- 
matter,  and  was  intended  as  a  substitute  for  all  former  provi- 
sions on  the  subject  (Mongeon  agt.  People  of  the  State  of 
New  York,  55  IV.  Y.  J?.,  615 ;  The  Dexter  and  Limerick 
Plank  Road  Co.  agt.  Allen,  16  Barb.,  15). 

The  repugnancy  to  which  allusion  has  been  made,  consists 
in  this,  that  the  amendment  of  1871  gives  the  absolute  right 
of  appointment  to  the  father,  by  his  last  will  and  testament, 
and  that,  too,  after  previous  legislation  qualifying  the  right. 
The  qualification,  making  the  father's  right  dependent  upon 
the  consent  of  the  mother,  to  creating  a  guardianship,  is  clearly 
repugnant  to  the  unqualified  right  conferred  by  the  later 
enactment,  and  is,  by  a  necessary  implication,  repealed. 
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Such  seems  to  be  the  conclusion  reached  by  the  learned 
reviser  of  Willard's  treatise  on  equity  jurisprudence,  1875. 

After  referring  to  the  various  laws  upon  the  subject,  and 
above  referred  to,  he  says  :  "  In  1871,  by  the  act  chapter  32, 
section  1,  the  Revised  Statutes  were  so  amended,  as  to  give 
to  every  father  the  right  to  dispose  of,  by  will,  duly  executed, 
the  custody  and  tuition  of  his  minor  child,  and  adds,  "  That 
it  would  seem  that  the  Revised  Statutes  of  1830,  except  so  far 
as  modified  or  changed  by  the  act  of  1871,  are  in  force" 
(WillarcPa  Equity  Jurisprudence,  revised  ly  Platt  Potter 
[1875]  pages  620,  621).* 

I  do  not  find  that  the  effect  of  the  amendment  of  1871  has 
been  elsewhere  considered. 

I  do  not  regard  the  cases  of  Ely  agt.  Holten  (15  N.  Y., 
595)  and  Moore  agt.  Mausert  (49  N.  Y,  332),  to  which  I  am 
referred  by  the  learned  counsel  for  the  plaintiff  as  in  conflict 
with  the  above  conclusion. 

The  amendment  of  1871,  is  a  formal  enactment  with  an 
important  addition,  of  a  section  of  the  Revise^  Statutes,  which, 
if  it  had  not  been  in  effect  repealed  by  the  act  of  1860,  had 
been  greatly  changed  and  modified  thereby,  and  which  later 
law  itself,  in  1832,  gave  place  to  a  new  and  independent 
provision,  which  qualified  the  original  enactment,  and  it 
thus  became  necessary,  to  reach  the  end  in  view,  to  restore 
the  original  section,  with  the  addition  referred  to. 

If  nothing  more  was  intended  than  to  confer  the  right 
upon  the  mother  to  appoint  a  guardian,  in  case  the  father  had 
omitted  to  do  so,  that  result  would  have  been  readily  reached 
by  adding  simply  a  new  section  giving  such  right. 

The  form  of  the  amendment  adopted,  under  the  condition 
of  the  law  at  the  time,  would  seem  to  indicate  that  the  legis- 
lature intended  to  cover  the  whole  subject. 

Ely  agt.  Holten  (supra)  decides  that  by  incorporating  a  new 
provision,  by  way  of  amendment,  in  the  body  of  an  existing 
statute,  the  amendment  declaring  that  the  section  be  amended 
*  See  note  at  end  of  case,  page  511. 


NEW  YORK  PRACTICE  REPORTS.  508 

Thomson  agt.  Thomson  et  al. 

"  so  as  to  read  as  follows,"  and  the  section  is  then  copied  with 
the  changes  to  be  made,  no  new  right  is  conferred,  so  far  as 
the  new  matter  is  concerned,  anterior  to  the  date  of  the 
amendment. 

The  case  was  disposed  of  on  that  ground. 

And  Moore  agt.  Mausert  (supra)  approving  Ely  agt.  Holten, 
holds  that  the  filing  of  a  mechanic's  4ien  in  the  office  of  the 
town  clerk,  under  a  statute,  which  had  been  amended,  in 
pursuance  of  a  statute  declaring  that  such  statute  should  be 
"  amended  so  as  to  read  as  follows,"  retaining  a  part  of  the 
former  statute  but  which  abrogated  the  provision  requiring 
that  the  notice  should  be  filed  in  the  town  clerk's  office,  and 
had  substituted  in  the  place  thereof  the  county  clerk's  office, 
was  ineffectual  to  create  a  lien.  What  is  said  in  those  cases 
respecting  existing  statutes,  repeated  by  way  of  amendment, 
that  they  "  have  been  the  law  all  along,"  do  not  apply  to  a 
statute  which  had  been  previously  amended. 

The  statute  of  1862  was  at  best  incomplete. 

It  did  not,  in  terms,  state  when  the  written  consent  of  the 
mother  should  be  given,  nor  with  what  formality  executed, 
to  whom  to  be  delivered,  nor  how  or  in  what  manner  it  was 
to  be  preserved,  nor  does  it  guard  against  the  effect  of  a 
revocation  of  such  consent  after  given.  It  is  readily  seen 
that  in  its  then  form  it  was  likely  to  introduce  an  element  of 
uncertainty  and  perhaps  of  disagreement,  and  to  some  extent 
cripple  the  testamentary  power  of  the  father. 

It  may  be  that  considerations  of  this  character  influenced 
the  legislature  in  its  restoration  to  the  father  of  an  unqualified 
right  to  make  a  testamentary  disposition  of  the  custody  and 
tuition  of  the  minor  children. 

I  must  hold,  therefore,  that  the  appointment  of  the  persons 
named  as  testamentary  guardians  in  the  will  under  considera- 
tion is  valid. 

This  conclusion  dispenses  with  the  necessity  of  examining 
the  question  as  to  whether  the  drawing  of  checks  by  the 
plaintiff,  in  the  years  1872,  1874  and  1875,  as  executrix,  pay- 
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able  to  the  order  of  herself  and  James  and  David  Thomson, 
"  testamentary  guardians  of  the  children,  and  the  indorsement 
of  the  same  by  herself  and  them  as  such  testamentary 
guardians  upon  which  funds  were  drawn,  and  the  signing  by 
her  of  receipts  for  moneys  received  from  the  persons  named, 
being,  as  therein  expressed,-  "the  testamentary  guardians 
named  in  the  will  of  William  Thomson,"  to  be  applied  to  the 
maintenance,  support  and  education  of  the  children,  amount 
to  a  consent  in  writing  to  their  appointment  as  such.  It 
being  held  that  such  consent  is  not  necessary  to  the  validity 
of  the  appointment. 

By  the  ninth  clause  of  his  will,  the  testator  devised  to  the 
executors  and  executrix  thereof,  all  his  real  estate,  in  trust, 
to  sell  the  same,  whenever  they  should  deem  a  sale  thereof 
expedient  and  proper,  and  to  execute  good  and  sufficient  deeds 
to  purchasers ;  to  collect  and  receive  the  rents,  issues  and 
profits  thereof,  to  repair  and  improve  the  same,  out  of  his 
personal  estate,  and  the  rents  of  his  real  estate,  or  the  proceeds 
of  his  real  estate  sold,  and,  generally,  to  manage,  control,  and 
dispose  of  the  same  as  they  should  see  fit. 

The  Madison  avenue  house,  and  the  dwelling  at  Lenox,  and 
the  furniture  thereof  were,  however,  reserved,  and  appropriated 
by  the  testator,  as  residences  for  his  wife  and  children,  so  long 
as  they  should  remain  unmarried. 

But  the  executors  were  authorized  and  empowered  to  lease, 
or  in  their  discretion  to  purchase,  in  their  name,  other  resi- 
dences in  the  city  of  New  York,  or  elsewhere,  to  be  used  and 
occupied  until  the  death  of  his  wife,  to  renew  and  replace 
the  furniture,  and  pay  all  the  taxes  and  assessments  out  of  his 
general  estate. 

By  the  tenth  clause  of  his  will  the  testator  directed  that 
one-quarter  of  the  proceeds  of  such  sale  of  his  real  estate, 
should  be  paid  over  to  his  wife,  Ellen  L.  Thomson,  and  the 
remaining  three-quarters,  to  be  equally  divided  among  his 
children,  share  and  share  alike  ;  he,  however,  directed  his  exec- 
utors to  invest  the  three-quarters  of  the  proceeds  upon  bond 
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and  mortgage,  each  one-quarter  separately,  as  they  should  deem 
advantageous,  and  pay  over  the  income  and  profits  thereof,  to 
the  guardians  of  his  children,  to  be  by  them  appropriated  or 
invested,  as  far  as  necessary,  for  the  maintenance,  support  and 
education  of  his  children  respectively.  The  personal  estate 
of  the  testator,  after  the  payment  of  debts  and  legacies  there- 
out, was,  by  the  will,  divided  into  four  parts,  one-fourth  part 
of  which  was  to  be  paid  to  the  testator's  wife,  within  two 
years  after  his  death,  and  the  remaining  three-fourths  was  to 
be  separately  invested,  for  the  benefit  of  the  children  respec- 
tively, upon  bond  and  mortgage,  and  the  income  to  be  paid  to 
the  guardians  of  the  children  as  provided  with  respect  to  the 
income  of  the  real  estate. 

It  is  urged  by  the  learned  counsel  for  the  plaintiff,  that  the 
eighth  and  ninth  sections  of  the  will,  do  not,  of  themselves, 
or  taken  in  connection  with  each  other,  or  with  other  pro- 
visions of  the  will,  create  a  trust  in  the  executors,  but  at  the 
most  constitute  a  power  only,  and  that  accordingly  the  title  to 
the  real  estate  rests  in  the  heirs,  and  they  further  claim,  that 
there  is  no  valid  trust  of  the  personal  estate. 

With  respect  to  the  real  estate,  as  appears  from  the  above 
provisions  of  the  will,  the  same  was  in  terms  devised  to  the 
executors  and  executrix  in  trust.  But  a  general  devise  to 
executors  in  trust,  vests  no  estate  in  them  except  for  such  of 
the  declared  purposes  as  require  that  the  title  be  vested  in 
them  (Manice  agt.  Jfanice,  43  N.  J7".,  303). 

Although  the  power  of  sale,  with  which  the  executors  are 
invested,  is  a  trust,  yet  the  executors  are  not  invested  in 
virtue  thereof  alone  with  the  legal  title.  This  power  could 
be  well  executed,  under  the  will,  without  the  legal  estate 
being  in  them. 

But  the  devise  is  upon  the  further  trust  to  collect  and 
receive  the  rents,  issues  and  profits  thereof,  to  repair  and 
improve  the  same  out  of  the  rents  or  proceeds  of  real  estate 
sold. 

To  lease,  or  in  their  discretion  purchase,  in  their  own  name, 
VOL.  LV  64 
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residences  for  the  family  in  New  York  or  elsewhere,  and 
generally  "  to  manage,  control  and  dispose  of  same  as  they 
shall  deem  best,"  to  accomplish  the  purposes  of  the  will. 

Convenience  would  seem  to  require  that  for  the  discharge 
of  their  duties  and  trusts,  the  executors  and  executrix. should 
be  clothed  with  the  legal  title  and  this  has  been  expressly 
given. 

The  trust  to  sell  is  one  of  those  authorized  by  the  Eevised 
Statutes,  but  if  unaccompanied  by  the  right  to  receive  the 
rents  and  profits,  it  is  valid  as  a  power,  but  vests  no  estate  in 
the  trustees. 

But  the  trustees  must  take  an  estate  adequate  to  the  due 
execution  of  the  trust. 

It  is  necessary  that  the  executors  should  have  the  legal 
estate  to  enable  them  to  collect  the  rents  in  their  own  name 
(  Wood  agt.  Wood,  5  Paige,  597 ;  Bradley  agt.  Amidon,  10 
id.,  235  ;  Leggett  agt.  Perkins,  2  Corns.,  297 ;  Tobias  agt. 
Ketchum,  32  N.  T.,  319). 

But  it  is  urged,  as  a  further  objection,  that  the  duties  of 
the  executors  under  the  will,  are  not  active.  That  there  is  no 
positive  direction  to  them  to  apply  the  rents,  income  and 
profits  of  the  estate  in  any  particular  manner,  nor  to  the  use 
of  any  person,  as  is  required  with  respect  to  express  trusts 
authorized  by  statute. 

By  the  seventh  clause  of  the  will,  the  testator  declares  that 
all  the  rest,  residue  and  remainder  of  his  estate,  after  payment 
of  his  debts  and  the  legacies  provided  for,  shall  be  equally 
divided  among  his  wife  and  children,  share  and  share  alike, 
as  is  "  thereafter  in  the  will  provided." 

This  direction  manifestly  applies  to  the  way  in  which  the 
same  should  be  paid  and  applied.  The  testator  contemplated 
an  execution  by  his  executors  of  the  power  of  sale  of  his 
real  estate,  with  which  he  had  invested  them. 

Hence,  in  the  tenth  clause  of  his  will,  he  directs  his  executors 
to  invest  the  three-quarters  of  the  proceeds  of  all  sales, 
designed  for  his  children,  upon  bond  and  mortgage,  and  the 
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payment  of  the  income  of  each  one-fourth  to  the  guardians 
of  his  children,  to  be  by  them  appropriated  to  their  support, 
education  and  maintenance. 

I  must  conclude  that  the  testator  intended  that  the  children's 
portions  of  the  rents  and  profits  of  the  real  estate,  which  the 
executors  were  authorized  to  collect  by  the  ninth  clause,  before 
a  sale  thereof,  should  be  paid  by  them  to  the  guardians  of  the 
children,  and  that  such  intention  is  expressed  by  the  words 
"  as  is  hereinafter  provided  "  at  the  close  of  the  seventh  clause. 
Such  trust  is  within  the  statute  (1  R.  S.,  728,  sec.  5,  subd.  3  ; 
Gott  agt.  Cook,  7  Paige,  521 ;  DeRay  agt.  Irving,  5  Den., 
646). 

A  payment  to  the  guardians  of  the  children,  who  have, 
under  the  will,  the  direction  of  their  education,  nurture  and 
maintenance,  is  an  application  of  the  income  to  their  use. 

The  duties  of  the  trustees  are  active,  they  would  be  clearly 
so  if  the  payment  was  directed  to  be  made  to  guardians  other 
than  themselves.  But  the  fact  that  the  same  persons  are 
both  trustees  and  guardians,  cannot  make  what  is  active  in 
the  one  case,  absolutely  inactive  in  the  other.  There  is  a 
distinct  act  enjoined,  and  which  must  be  actually  performed. 
This  action  involves  the  transferring  and  passing  from  them- 
selves, standing  in  one  relation,  and  subject  to  certain  duties 
and  liabilities,  of  funds  to  themselves  occupying  a  new  rela- 
tion, and  subject  to  new  duties  and  responsibilities,  with  respect 
to  the  testator's  children  of  whom  they  are  the  guardians. 
But  the  testator  contemplated  that  his  wife  would  be  charged 
with  the  principal  expenditure  and  care  of  the  funds,  to  be 
paid  out  for  the  maintenance,  support  and  education  of  his 
children  during  their  respective  minorities,  and  hence  he  pro- 
vides, in  the  eighth  clause  of  the  will,  that  payment  to  her  for 
this  purpose,  evidenced  by  proper  vouchers,  would  be  a  full 
indemnity  to  her  co-guardians.  The  terms  "  invest "  and 
"  invested  "  when  used  by  the  testator  in  regard  to  the  dis- 
position of  the  income  by  the  guardians,  have  no  significance 
which  can  be  truly  urged  as  illegal,  and  do  not  stand  opposed 
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to  the  application  of  the  whole  thereof,  to  the  chief  purpose 
the  testator  had  in  mind,  which  was  the  support  of  his 
children  during  their  respective  minorities,  out  of  their  several 
shares  of  the  income,  and  the  safe  custody  of  the  principal, 
to  be  paid  to  them  when  they  should  severally  attain  the  age 
of  twenty-one  years. 

If  more  income  was  received  from  any  share  than  was 
necessary  for  the  support  of  the  child  for  whom  it  was 
designed,  the  surplus  would  be  held  for  the  benefit  of  such 
child,  and  would  be  paid  over  at  the  time  designated  for 
receiving  the  principal. 

The  trust  with  regard  to  the  personal  estate  and  the  income 
thereof,  is  of  the  same  character  as  those  relating  to  the  real 
estate. 

I  see  no  valid  objection,  in  these  regards,  to  the  dispositions 
made  by  the  testator  in  respect  either  to  the  real  or  personal 
estate,  or  to  the  trusts  created  in  the  executors  with  respect  to 
the  same. 

The  trusts  over  the  children's  shares  continue  by  virtue  of 
the  eleventh  clause  of  the  will,  until  they  respectively  attain 
the  age  of  twenty-one  years,  when  the  share  to  which  each 
child  is  entitled,  with  all  accumulations,  shall  be  paid  over  to 
each  child. 

The  widow's  share  of  the  rents  and  profits  of  the  real  estate 
should  be  paid  to  her  directly  by  the  executors  and  trustees 
until  a  sale  thereof,  when  she  is  entitled  absolutely  to  one- 
fourth  of  the  proceeds  of  the  sale,  and  she  is  entitled  to 
receive  one-fourth  part  of  the  personal  estate,  within  two 
years  from  her  husband's  death. 

The  gift,  in  the  fifteenth  clause  of  the  will,  to  the  brothers 
and  sisters  of  the  testator  of  the  shares  of  his  children  out  of 
his  estate,  in  the  event  that  they  should  all  die  without  issue, 
before  arriving  at.  the  age  of  twenty-one,  contravenes  the 
statutes  of  perpetuities. 

The  thirteenth  clause  of  the  will  provides,  that  in  case  of 
the  death  of  either  child  before  arriving  at  the  age  of  twenty- 
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one  years,  without  issue,  the  share  to  which  the  child,  so  dying, 
shall  be  entitled  under  the  will,  shall  go  to  the  survivors  or 
survivor  of  the  children,  and  the  issue  of  such  child  as  shall 
be  dead. 

The  consummation  of  the  testator's  gifts  to  his  brothers 
and  sisters,  depends  upon  the  termination  of  more  than  two 
lives  in  being  at  the  death  of  the  testator,  and  is  illegal. 

The  provisions  in  favor  of  the  brothers  and  sisters  of  the 
testator  can,  however,  be  dropped  without  disturbing  the 
other  dispositions  of  the  will  which  are  held  to  be  valid. 

The  provisions  of  the  eleventh  and  thirteenth  sections  of 
the  will  remain  intact,  and  the  property  must  remain  subject 
to  the  trusts  as  to  the  shares  of  each  child  until  his  majority 
(Oscley  agt.  Lane,  35  N.  Y.,  340;  Savage  agt.  Burnham,  17' 
id.,  561 ;  Kane  agt.  Gott,  supra}. 

The  conclusion  reached  is,  that  all  the  provisions  of  the  will 
are  valid  except  the  portion  of  the  fifteenth  clause  above 
referred  to,  which  is  void. 

Findings  and  conclusions  will  be  prepared  by  the  plaintiff's 
attorney  on  the  basis  of  this  decision,  and  will  be  settled  upon 
notice  to  the  defendants. 

After  the  findings  had  been  settled,  in  pursuance  of  the 
foregoing  opinion,  a  motion  for  a  resettlement  was  made ;  the 
question  raised  was  in  respect  to  the  extent  and  quality  of  the 
trust  created  by  the  will. 

Upon  this  motion  the  following  opinion  was  delivered  : 

Special  Term,  September,  1877 

YAN  YOEST  J.  —  The  ninth  clause  of  the  testator's  will, 
is  the  only  part  thereof,  in  which  the  real  estate,  of  which  he 
died  seized,  is  disposed  of  by  distinct  words  of  gift  and 
devise. 

In  that  clause  the  real  estate,  is  explicitly,  by  apt  words, 
given  and  devised  to  the  executors,  and  executrix. 
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The  duties  imposed  upon  them  by  the  will,  with  respect  to 
the  rents  and  profits  thereof,  the  management,  sale,  and 
disposal  of  the  realty  itself,  as  was  stated  in  the  opinion  here- 
tofore delivered  in  this  action,  invested  the  executors  and 
executrix  with  the  legal  title. 

The  intention  of  the  testator  to  clothe  them  with  the  title, 
is  shewn  by  the  express  words  of  gift  to  them,  and  by  the 
duties  and  responsibilities  imposed  by  him.  He  meant  that 
the  property  should  be  sold  through  and  by  them  only. 

Although  there  is  no  positive  limitation  imposed  by  explicit 
words,  as  to  the  time  within  which  the  trust  to  sell  should  be 
exercised,  it  was  the  manifest  intention  of  the  testator  that 
the  property  should  be  sold  within  the  lifetime  of  the  widow, 
and  that  as  to  her  interest  in  the  estate,  the  trust  should  term- 
inate at  her  death. 

In  and  by  the  tenth  clause  of  the  will  one-quarter  of  the 
proceeds  of  any  sale,  was  to  be  paid  over  to  his  wife. 

There  is  evidence  of  the  testator's  intention  contained  in  the 
will,  that  the  real  estate  should  be  actually  sold  and  converted 
into  money,  by  his  executors  and  executrix,  except  the  Madi- 
son avenue  and  Lenox  property,  and  that  the  gift  to  her  was 
not  of  the  substance  of  the  realty,  but  one-quarter  of  the 
proceeds  realized  upon  its  sale. 

The  seventh  clause  in  this  regard  is  in  subordination  to  the 
subsequent  ones,  but  is  not  in  conflict  with  them. 

It  will  be  observed  that  in  the  seventh  clause  there  are  no 
words  of  gift  except  as  involved  in  the  expression  "  equally 
dwided  among."  These  words,  while  in  themselves  sufficient 
to  dispose  of  the  interest  intended,  are  modified  in  substance, 
as  is  the  whole  clause,  by  the  closing  words,  "  as  is  hereinafter 
provided" 

These  words  clearly  refer  to  the  clauses  of  the  will  direct- 
ing the  sale  of  the  realty  and  the  payment  to  the  wife  of 
her  portion  of  the  proceeds,  and  of  the  investment  of  the 
children's  shares. 

The  rents  and  profits  are  expressly  given  to  the  executors 
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and  executrix,  and  the  widow,  until  sale,  must  receive  her 
portion  thereof,  under  the  seventh  clause,  from  them. 

The  trust  in  the  executors  and  executrix  of  the  real  prop- 
erty, is  not  as  to  the  interest  of  the  widow,  and  the  rents,  issues 
and  profits  thereof,  in  contravention  of  the  Revised  Statutes 
(Revised  Statutes,  vol.  2,j9.  728,  sec.  55,  sub.  3). 

The  will,  by  its  terms,  does  not  continue  the  trust  beyond 
the  life  of  the  widow.  And  in  saying  that  the  trust  does  not 
continue  beyond  her  life,  nothing  is  conveyed  in  opposition 
to  the  terms  of  the  will. 

Nor  is  the  will  opposed  to  the  case  of  Downing  agt. 
Marshall  (23  N.  T.,  366). 

In  that  case  the  continuance  of  the  trust  was  not  depend- 
ent upon  the  life  of  the  beneficiary,  but  of  another  not  inter- 
ested in  its  performance. 

I  think  the  findings  heretofore  made,  together  with  the 
conclusions,  must  stand  as  signed.  The  plaintiff's  counsel, 
who  prepared  them,  asks  for  a  resettlement  on  the  supposed 
ground  that  he  was  in  error  in  so  framing  them,  that  the 
opinion  heretofore  delivered  does  not  support  them. 

If  there  is  any  obscurity  in  the  opinion  on  that  subject,  it 
is  removed  by  what  is  above  stated. 

The  motion  is  denied,  without  costs. 

NOTE.  —  The  Hon.  Platt  Potter,  in  reviewing  the  proposition  on  the 
subject  of  the  guardianship  of  minor  children,  contained  in  his  edition 
of  Willard's  Equity  Jurisprudence  (pages  620,  621),  writes  what,  with 
his  permission,  is  added  as  a  note,  as  follows : 

"By  the  Revised  Statutes  of  1830  (vol  2,  p.  150,  sec.  1)  it  was  provided 
that  every  father,  &c. ,  may,  by  his  deed  or  last  will,  &c. ,  dispose  of  the 
custody,  &c.,  of  his  child,  &c.  This  was  the  only  statute  regulation  then 
in  force,  and  this  so  remained  until  1860  (Sess.  Laws,  chap.  90,  p.  159, 
sec.  9). 

"This  last  statute  took  away  the  power  of  appointment,  and  itself,  in 
terms,  made  the  appointment  of  wife  and  husband  as  joint  guardians. 
Before,  the  power  of  appointment  was  in  the  father.  Then  came  the  act 
of  1862  (chap.  172),  which  first,  in  absolute  terms,  repealed  the  provision 
(sec.  9  in  tfie  act  of  1860).  It  did  not  amend  that  act,  but  enacted  a  new 
provision:  Repealing  the  act  of  1860,  revived  the  Revised  Statutes, 
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and  section  6  of  the  act  of  1862  was,  therefore,  an  amendment  of  the 
Revised  Statutes,  in  that  there  was  a  prohibition  to  the  man,  which,  doubt- 
less (as  it  is  afterwards  in  the  same  section  connected  with  the  mother),  is 
to  be  construed  to  mean  the  father,  or  such  other  man  as  may  be  author- 
ized to  bind,  as  in  case  of  apprentices.  Then  came  the  act  of  1871,  which 
purports  to  be  an  amendment  of  the  Revised  Statutes  (and  which  it 
assumes  to  be  in  force).  This  amendment  consists  in  giving  to  the  mother 
(when  the  father  had  died  without  executing  his  power  of  appointment) 
the  same  power,  as  the  father  might  have  exercised,  while  living.  This 
was  not  in  the  Revised  Statutes. 

"  Then  the  question  arises  whether  section  6  of  the  act  of  1862  is 
repealed ;  what  I  wrote  in  the  book  will  have  that  inference,  and  I  am  willing 
now,  upon  review,  to  repeat,  that  so  far  as  the  guardianship  of  minor  child- 
ren is  concerned,  it  is  a  repeal  by  necessary  implication. 

"  The  act  of  1862  prohibits  the  disposition,  except  upon  the  condition  of 
the  mother's  written  consent.  The  act  of  1871  authorizes  it  to  be  done 
without  condition  attached. 

"  The  Revised  Statute  in  1871  is  made  to  read  as  follows,  &c.,  &c. 

"That  is,  it  is  made  to  read  as  to  the  particular  matter  under  considera- 
tion as  to  destroy  the  condition  of  the  act  of  1862. 

"  This  repugnance  is  confined,  however,  to  guardianship.  It  must  be 
remembered  that  section  6  of  the  act  of  1862  extends  to  apprentices  and 
the  power  to  bind  them,  as  well  as  the  appointment  of  guardians.  By  like 
rule  of  construction,  so  much  of  section  6  as  relates  to  the  binding  of 
apprentices,  is  not  repealed  by  the  act  of  1871,  nor  by  any  other  act  so  far  as 
I  have  examined.  That  is, there  is  not  a  total  repeal  of  that  section. "  [REP. 


NEW  YORK  PRACTICE  REPORTS.  518 


Matter  of  Van  Buren. 


\  \  SUPREME  COURT. 

IN  THE  MATTER  OF  THE  PETITION  OF  JAMES  YAN  BUREN. 

Assessments  for  constructing  drains  vacated — filling  up  sunken  lots  not  con- 
templated by  act  of  1871,  Laws  of  1871,  chapter  566. 

An  assessment  will  be  vacated  where  in  point  of  fact  it  is  not  levied  for 
works  which  can  be  said  to  have  been  performed  under  the  act. 

The  act  of  1871  (Laws  of  1871,  chapter  566)  contemplated  and  provided 
for  an  assessment  for  expenses  incurred  in  constructing  drains.  Where, 
as  in  this  case,  the  great  bulk  of  the  assessment  was  for  work  done  in 
filling  up  sunken  lots: 

Held,  that  it  was  a  "substantial  error,"  within  the  act  of  1874  (Laws  of 
1874,  chapter  312),  and  that  the  assessment  should  be  vacated  and  set 
aside. 

The  corporation  cannot,  under  the  garb  of  exercising  the  authority  con- 
ferred by  a  certain  act,  exercise  another  and  a  totally  different  power, 
conferred  by  other  and  different  legislative  acts,  and  involving  another 
and  different  procedure. 

Special  Term,  August^  1878. 

C.  E.  Miller ',  for  petitioner. 

J.  A.  Beall,  for  the  mayor,  etc.,  of  New  York. 

LAWRENCE,  J.  —  I  am  of  the  opinion  that  the  assessment  in 
this  case  should  be  vacated  and  set  aside. 

First.  It  may  well  be  doubted  under  the  decisions  of  the 
court  of  appeals  in  the  case  of  The  People  agt.  Haines  (49 
N.  Y.,  p.  587),  and  in  The  Matter  of  Ehinelander  (MS. 
opinion),  whether,  as  the  drains  contemplated  to  be  constructed 
under  the  act  of  1871  (chapter  566)  are  to  run  through 
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private  property,  and  the  public  are  thereby  to  acquire  an 
easement  in  said  lands,  the  owners  thereof  are  not  entitled, 
under  article  1,  section  6  of  the  Constitution,  to  compensation, 
for  such  an  interference  with  their  proprietary  interests. 

In  the  view  which  I  take  of  this  case,  it  is  not,  however, 
necessary  to  pass  upon  this  point. 

Second.  The  assessment  should  be  vacated,  because,  in  point 
of  fact,  it  is  not  levied  for  works  which  can  be  said  to  have 
been  performed  under  the  act  of  1871.  That  act  contem- 
plated an  assessment  for  expenses  incurred  in  constructing 
drains.  In  this  case  it  will  be  seen  that  the  great  bulk  of 
the  assessment  is  for  work  done  in  filling  up  the  lots  embraced 
in  the  area  bounded  by  Ninety-second  and  One  Hundred  and 
Sixth  streets  and  First  and  Third  avenues. 

Between  One  Hundredth  and  One  Hundred  and  Fourth 
streets  and  the  First  and  Second  avenues  there  are  no  drains, 
but  there  is  a  vast  amount  of  filling. 

Between  Ninety-sixth  and  One  Hundredth  streets  and  the 
First  and  Second  avenues  no  work  appears  to  have  been  per- 
formed either  in  constructing  drains  or  in  filling.  The  same 
may  be  said  of  the  area  lying  between  the  Second  and  Third 
avenues  and  One  Hundred  and  Second  and  One  Hundred  and 
Sixth  streets. 

Between  One  Hundred  and  Second  and  Ninety-fourth 
streets  and  the  Second  and  Third  avenues  drains  were  con- 
structed, but  the  filling  constitutes  the  principal  portion  of 
the  work. 

Between  Ninety-second  and  Ninety-third  streets  and  Second 
and  Third  avenues  no  work  has  been  executed. 

Between  Ninety-second  street  and  Ninety-fifth  street  and  the 
First  and  Second  avenues  the  work  includes  both  drains  and 
filling.  The  assessment  is  laid  for  the  entire  work,  and  it  is 
only  necessary  to  look  at  the  statement  of  the  work  charged 
for  to  see  that  the  draining  of  the  lots  was  not  the  main  work, 
and  that  it  constituted  an  insignificant  and  almost  an  infini- 
tesimal portion  of  the  expense,  which  it  is  now  proposed  to 
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impose  upon  the  property  owners.  It  appears  from  the 
assessment  list  that  there  were  3,328  lineal  feet  of  drains  at 
one  dollar  and  sixty-five  cents,  making  a  total  of  $5,491.20, 
while  there  were  431,619  cubic  yards  of  earth  filling  at  sixty- 
five  cents  per  yard,  making  a  total  of  $280,552.35,  which  is 
more  than  fifty-one  times  the  amount  expended  for  the  con- 
struction of  the  drains.  If  this  is  not  a  "  substantial  error" 
it  is  difficult  to  see  what  can  be  comprehended  under  those 
words  (Laws  of  1874,  chap.  312). 

Third.  I  do  not  mean  to  be  understood  as  denying  that  the 
corporation  has  the  power  to  direct  the  filling  up  of  sunken 
lots,  where  the  municipal  authorities  have  proceeded  in  the 
manner  pointed  out  by  the  laws  relating  to  that  subject.  But 
the  filling  of  sunken  lots  is  not  the  construction  of  drains 
under  the  act  of  1871,  and  the  corporation  cannot,  under  the 
garb  of  exercising  the  authority  conferred  by  that  act,  exer- 
cise another  and  a  totally  different  power,  conferred  by  other 
and  different  legislative  acts,  and  involving  another  and 
different  procedure  (See  Revised  Laws,  1813). 

Fourth.  There  are  many  errors  relied  upon  by  the  counsel 
for  the  petitioner  in  this  case  as  vitiating  the  assessment,  but 
it  is  unnecessary  to  notice  them,  inasmuch  as  the  error  already 
alluded  to  is  so  glaring,  and,  in  the  language  of  the  act  of 
1874,  "  substantial,"  that  no  further  argument  appears  to  be 
needed  to  show  that  justice  demands  that  the  assessment 
should  be  set  aside.  Let  an  order  be  entered  vacating  the 
assessment. 
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K  Y.  COMMON  PLEAS. 
THOMAS  A.  RASSBECK  et  al.  agt.  IGNATZ  DESTEKKEICHEK  et  al. 

Corporations  for  manufacturing  purposes — Certificate,  when  and  where  to  be 
filed  —  effect  of  not  filing  duplicate  in  office  of  secretary  of  state. 

The  provisions  of  the  statutes  in  relation  to  the  formation  of  corporations 
(Laws  of  1848,  chap  40;  Laws  0/1866,  chap.  709)  requiring  the  "dupli- 
cate certificate"  to  be  filed  in  the  office  of  the  secretary  of  state  is 
directory,  merely,  and  not  mandatory  nor  essential  to  the  validity  of  the 
corporation. 

The  certificate  having  been  filed  in  the  office  of  the  clerk,  it  is  immaterial 
in  any  action  (not  brought  by  the  state  against  the  corporation  to  pro- 
hibit its  exercise  of  corporate  powers)  to  inquire  whether  the  duplicate 
of  such  certificate  has  been  filed  in  the  office  of  the  secretary  of  state. 

The  production  of  a  copy  of  the  certificate  filed  with  the  county  clerk, 
which  copy  is  testified  by  him,  being  made  evidence  of  the  incorpora- 
tion by  the  statute,  is  sufficient  proof  of  corporate  existence  and  suf- 
ficient answer  to  all  allegations  of  non-incorporation,  except  in  a  direct 
proceeding  by  the  state  to  annul  the  franchise. 

Special  Term,  August,  1878. 

MOTION  for  a  preliminary  injunction  and  the  appointment 
of  a  receiver. 

Albert  Roberts,  for  plaintiff. 
/Simon  Sultan,  for  defendant. 

J.  F.  DALY,  «/.  —  The  plaintiffs  and  the  defendants  entered 
into  an  agreement  under  seal,  dated  July  7,  1877,  by  which 
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they  agreed  to  form  a  corporation  to  be  called  "  The  Photo 
Plate  Company, "  for  the  purpose  of  making  relief  plates  for 
printing  and  for  other  purposes.  Pursuant  to  such  agreement, 
they  subscribed  and  acknowledged  a  certificate  as  provided  in 
the  first  section  of  the  act  to  authorize  the  formation  of  cor- 
porations for  manufacturing  and  other  purposes,  passed  Febru- 
ary 17,  1848,  and  the  acts  amendatory  thereof.  The  certificate 
was  dated  July  7,  1877,  and  acknowledged  on  that  day.  It 
was  filed  in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York,  the  proper  county,  pursuant  to  the  act,  on  Sep- 
tember 22, 1877.  No  duplicate  of  the  certificate  was  filed  in 
the  office  of  the  secretary  of  state  as  required  by  the  act 
(Chap.  40,  Laws  of  1848 ;  chap.  709,  Laws  of  1866). 

The  parties  treated  the  corporation  as  regularly  organized 
and  proceeded  with  its  business  pursuant  to  the  certificate  of 
incorporation  from  the  date  of  the  filing  of  the  certificate  up 
to  the  time  of  the  commencement  of  this  action,  when  the 
plaintiffs,  conceiving  that  the  neglect  to  file  a  duplicate  of  their 
certificate  in  the  office  of  the  secretary  of  state  resulted  in  a 
failure  to  effect  a  valid  incorporation  under  their  agreement, 
and  having  reason  to  complain,  as  they  believed,  of  the  acts 
of  defendants,  brought  this  action  to  obtain  the  appointment 
of  a  receiver  of  the  joint  property  and  to  wind  up  the  business. 
A  preliminary  injunction  was  obtained,  which  plaintiffs 
moved  to  have  made  permanent.  The  plaintiffs  argue  that  by 
reason  of  the  failure  to  file  the  duplicate  of  the  certificate  of 
incorporation  in  the  office  of  the  secretary  of  state,  the  par- 
ties subscribing  the  certificate  became  merely  copartners  inter 
sese.  Upon  the  correctness  of  the  proposition  depends  the 
right  to  the  relief  asked  upon  this  motion.  What  consequences 
result  from  the  failure  to  file  the  duplicate  of  the  certificate 
of  incorporation  as  required  by  the  act  has  not  been  the  sub- 
ject of  judicial  examination  in  this  state.  The  statute  requires 
"  that  the  certificate  shall  be  filed  in  the  office  of  the  clerk 
of  the  county  in  which  the  business  of  the  company  shall  be 
carried  on, "  and  "  a  duplicate  thereof  in  the  office  of  the 
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secretary  of  state"  (Sec.  1).  It  is  further  provided  that 
"  when  the  certificate  shall  have  been  filed  as  aforesaid,  the 
persons  who  shall  have  signed  and  acknowledged  the  same 
and  their  successors  shall  be  a  body  politic  and  corporate, " 
<fec.  (Sec.  2).  The  section  does  not  in  terms  make  the  filing 
of  the  "  duplicate "  essential  to  the  incorporation,  and  the 
court  will  incline  to  an  interpretation  of  the  statute  which 
will  give  validity  to  the  acts  and  proceedings  of  the  parties 
done  and  taken  in  good  faith  as  a  corporation. 

The  general  manufacturing  corporations  act  of  California 
contains  provisions  as  to  the  mode  of  incorporation  almost 
identical  with  our  statute  (act  of  1850,  365,  366).  It  was 
held  by  the  supreme  court  of  California  that  the  natural 
and  ordinary  import  of  the  language  used  in  that  statute  does 
not  justify  the  construction  that  proof  of  the  filing  of  the 
"  duplicate "  in  the  office  of  the  secretary  of  state  is  neces- 
sary to  establish  the  existence  of  the  corporation ;  that  the 
intention  of  the  statute  clearly  was,  that  so  far  as  individuals 
are  concerned,  the  corporation  should  acquire  a  valid  legal 
existence  upon  the  filing  of  the  certificate  in  the  office  of  the 
clerk  of  the  county ;  that  the  rights  conferred  by  the  statute 
vest  on  filing  the  certificate  and  can  be  divested  only  by  a 
direct  proceeding  on  the  part  of  the  state  (Mokolumne  Hill 
Mining  Co.  agt.  Woobury,  14  Cal.,  424). 

The  general  manufacturing  corporations  act  of  Illinois  also 
contains  provisions  as  to  the  mode  of  incorporation  similar  to 
those  of  our  statute  (act  of  1849,  pp.  87,  88).  The  supreme 
court  declared  the  provision  requiring  the  "  duplicate  "  to  be 
filed  in  the  office  of  the  secretary  of  state  directory,  merely, 
and  not  mandatory  nor  essential  to  the  validity  of  the  cor- 
poration ;  that  it  was  apparent  from  the  act  to  have  been  a 
secondary  object  and  intended  to  multiply  proof,  places  of 
publicity  and  the  chances  of  preservation  of  the  evidence 
of  incorporation,  and  that  the  filing  of  the  certificate  in  the 
office  of  the  county  clerk  was  sufficient  to  effect  the  incor- 
poration (Cross  agt.  Pi/nckneymlle  Mill  Co.,  17  111 ,  54). 
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This  view  of  the  statute  is  in  effect  taken  in  many  subse- 
quent cases  in  that  state  (Tarbell  agt.  Page,  24  111.,  48  ; 
Stone  agt.  Great  Western,  Oil  Co.,  41  1U.,  85 ;  Thompson  agt. 
Candor,  60  111.,  248 ;  Willard  agt.  Trustees,  c&c.,  66  111,  55). 

The  reasoning  of  these  cases  upon  the  language  of  the 
statute  there  in  question,  may  be  applied  in  all  its  force  to  our 
statute,  is  sound  and  should  be  adopted  in  construing  its  pro- 
visions. Since  the  statute  distinguishes  between  the  "  certifi- 
cate "  and  the  "  duplicate, "  providing  that  the  certificate  is 
to  be  filed  in  the  office  of  the  county  clerk  and  the  duplicate 
in  the  office  of  the  secretary  of  state,  and  in  the  next  section 
declares  the  subscribers  incorporated  when  the  certificate  shall 
have  been  filed,  we  may  assume  the  omission  of  any  reference 
to  the  duplicate  in  the  latter  connection  to  be  intentional,  and 
this  assumption  is  justified  if  indulged  in  for  the  purpose  of 
supporting  the  validity  of  a  corporation  and  of  rights  and 
franchises  honestly  intended  to  be  created  and  acquired.  If 
the  object  of  the  statute  is  to  multiply  proofs  of  incorpora- 
tion, as  has  been  said  in  one  case,  the  duplicate  may  be  filed 
now  in  the  office  of  the  secretary  of  state. 

It  may  be  added  that  the  ninth  section  of  our  general  manu- 
facturing act  declares  that  the  copy  of  the  certificate  certified 
by  the  county  clerk  or  his  deputy  shall  be  received  in  all  courts 
and  places  as  presumptive  legal  evidence  of  the  facts  therein 
stated.  No  other  method  of  proving  the  corporate  existence 
is  provided  for  by  that  statute,  and  only  on  failure  to  produce 
such  copy  and  proof  of  loss  of  the  original  does  the  produc- 
tion of  a  copy  of  the  duplicate  certified  by  the  secretary  pf 
state  become  competent  or  necessary  (jW.  Y.  Car  Oil  Co.  agt. 
Richmond,  6  Bosworth,  213). 

The  production  of  a  copy  of  the  certificate  filed  with  the 
county  clerk,  which  copy  is  testified  by  him,  being  made  evi- 
dence of  the  incorporation  by  the  statute,  is  sufficient  proof 
of  corporate  existence  and  sufficient  answer  to  all  allegations 
of  non-incorporation,  except  in  a  direct  proceeding  by  the 
state  to  annul  the  franchise  (Jones  agt.  Dana,  24  Barb.,  398). 
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The  certificate  having  been  duly  filed  in  the  office  of  the 
clerk,  it  is  immaterial  in  any  action  (not  brought  by  the  state 
against  the  corporation  to  prohibit  its  exercise  of  corporate 
powers)  to  inquire  whether  the  duplicate  of  such  certificate 
has  been  filed  in  the  office  of  the  secretary  of  state. 

The  motion  must  be  denied  and  injunction  dissolved,  with 
ten  dollars  costs. 
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SUPREME  COUET. 

MULLEE,  by  guardian,  agt.  STKUPPMA.NN  et  al. 

Partition — when  will  not  be  granted —  real  estate  of  infants. 

Adam  Muller  left  him  surviving  his  widow  and  four  children,  to  whom 
he  bequeathed  bji  will  the  rents  and  income  of  his  real  and  personal 
estate,  one-half  to  his  widow  and  the  other  moiety  to  his  children,  until 
the  youngest  attained  the  age  of  twenty-one,  when,  in  case  of  the 
survival  of  the  widow,  one-half  of  the  realty  was  to  be  set  apart,  she  to 
retain  the  income  therefrom  until  her  decease,  the  other  half  to  be 
equally  divided  among  the  children  in  fee.  In  case  of  the  death  of  the 
widow  before  the  event  mentioned,  the  whole  of  the  realty  to  be  equally 
divided  in  fee,  when  the  youngest  child  attained  the  age  o'f  twenty-one 
years,  an  event,  it  is  conceded,  that  has  not  yet  happened.  Action  was 
brought  by  the  guardian  of  the  infant  heirs  for  partition,  and,  after 
sale  of  their  lands,  motion  is  now  made  to  compel  the  purchasers  to 
take  title : 

Held,  that  the  supreme  court,  as  a  court  of  equity,  has  no  inherent  orig- 
inal authority  to  direct  the  sale  of  the  real  estate  of  infants ;  and  that 
the  general  provision  of  the  statute  declaring  that  "No  real  estate,  or 
term  of  years,  shall  be  sold,  leased  or  disposed  of  in  any  manner  against 
the  provisions  of  any  last  will,  or  conveyance  by  which  such  estate  was 
devised  to  such  infant,"  was  a  prohibition  upon  the  power  of  the  c»urt 
to  decree  partition  and  rendered  the  proceedings  void  ab  initio. 

Special  Term,  September,  1878. 

George  F.  &  J.  C.  J,  Langbem,  for  the  motion. 

Gold/ogle  <&  Fisher,  Solomon  cfe  McNulty,  for  the  pur- 
chaser. 

D.  T.  Robertson,  as  amicus  curice. 
VOL.  LV  66 
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DANIELS,  J.  —  This  court,  as  a  court  of  equity,  has  no 
inherent  original  authority  to  order  the  sale  of  the  real  estate 
of  infants.  It  proceeds,  on  the  other  hand,  by  virtue  alone 
of  statutory  power,  and  consequently  when  a  departure 
is  made  from  that  authority  the  court  proceeds  without 
jurisdiction,  and  the  acts  performed  are  necessarily  void. 
That  principle  has  been  applied  and  acted  upon  when  adjudi- 
cations dependent  for  their  validity  upon  the  observance  of 
other  statutory  regulations  have  been  brought  in  question 
(Bullymore  agt.  Cooper,  46  N.  Y.,  236.)  Proceedings  of 
this  general  nature  have  often  been  drawn  in  question,  and 
practically  the  same  principle  has  been  applied  to  determine 
their  effect.  In  order  to  be  maintained  they  are  uniformly 
required  to  observe  what  the  legislature,  by  the  statute 
governing  them,  may  have  prescribed. 

Proceedings,  by  petition  or  action,  for  the  sale  of  the  real 
estate  of  infants  are  of  this  nature.  They  have  been  author- 
ized alone  by  legislation,  and  the  limits  imposed  upon  them 
are  therefore  controlling  on  the  courts.  Where  they  are  tran- 
scended to  that  extent  the  proceeding  is  without  authority,  and 
for  that  reason  invalid.  One  of  these  restraints  has  been 
imposed  upon  the  sale  of  infants'  lands  by  a  general  provision 
of  the  statutes,  declaring  that  "  No  real  estate,  or  term  for 
years,  shall  be  sold,  leased,  or  disposed  of  in  any  manner, 
against  the  provisions  of  any  last  will,  or  of  any  conveyance 
by  which  such  estate  or  term  was  devised  or  granted  to  such 
infant "  (2  R.  S.  [Edmonds1  ed.],  203,  sec.  176).  This  is  a 
general  prohibition,  including  all  actions  and  proceedings  by 
which  a  sale  may  be  in  any  manner  made,  in  contravention 
of  which  no  infants'  land  can  be  legally  sold.  The  same 
reason  will  apply  for  preventing  the  sale  in  one  form  as  in 
another.  The  object  of  the  provision  was  to  prevent  the 
lands  of  infants  from  being  in  any  form  sold  when  a  sale 
would  defeat  the  instrument  under  which  the  title  should  be 
acquired.  And  all  proceedings  terminating  in  such  a  result 
must  consequently  be  void,  otherwise  the  courts  could  practi- 
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cally  repeal  the  statute.  That  was  the  conclusion  which  was 
sustained  in  the  case  of  Rogers  agt.  Dill  (6  Hill,  415),  and 
its  authority  in  this  respect  does  not  seem  to  have  since  been 
questioned.  No  such  restraint  upon  the  authority  of  the 
courts  was  in  the  case  of  Blakley  agt.  Golden  (15  N.  Y.t 
617),  or  in  that  of  De  Forest  agt.  Farley  (62  id.,  628).  They 
were  at  most  simply  erroneous  and  conclusive  as  to  the  rights 
of  the  parties  as  long  as  they  remained  unreversed.  The 
defect  is  much  more  serious  than  that  when  this  statute 
applies  to  the  case,  for  it  involves  the  exercise  of  authority 
which  the  legislature  have  declared  that  no  court  shall  possess. 
And  if  that  can  be  disregarded,  then  the  means  may  be  sup- 
plied by  the  action  of  the  courts  through  which  the  intention 
of  the  legislature  and  of  the  testators  will  be  at  the  same  time 
frustrated  and  defeated.  That  is  a  result  which  courts  created 
to  administer  the  laws  should  be  expected  not  to  sanction  by 
their  decisions. 

The  purchaser  of  the  property  sold  under  the  judgment  in 
partition  in  this  case,  has  declined  to  accept  the  title  tendered 
because  the  sale  was  made  in  violation  of  this  provision  of  the 
statute.  The  will  under  which  the  point  arises  was  before  the 
general  term  of  this  court  for  consideration  in  the  case  of 
Young  agt.  Langbein  (14:  N,  Y.  Sup.  Court,  151),  and  so  far 
as  its  terms  become  important  in  the  decision  of  this  applica- 
tion, they  will  be  found  to  be  there  reported  (Id.,  154,  155). 
The  testator,  by  his  will,  made  no  direct  devise  of  his  real  estate, 
but  he  gave  to  his  widow  one  half  of  its  net  rents,  and  the 
other  half  of  such  rents  he  gave  to  his  children,  "  until  the 
youngest  child  shall  attain  the  age  of  twenty-one  years,  when 
said  estate  is  to  be  divided  equally  among  my  said  children, 
absolutely  in  fee  forever. "  It  was,  however,  further  declared 
that  if  the  testator's  widow  should  then  be  living,  that  she 
should  still  continue  to  receive  her  one-half  of  the  income,  and 
that  the  division  of  that  half  should  be  postponed  until  the 
period  of  her  decease.  But  the  division  of  the  other  half  was 
still  to  be  deferred  as  he  had  directed  it  until  his  youngest 
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child  should  become  twenty-one  years  of  age.  As  to  this  one- 
half  of  his  real  estate,  his  intent  very  evidently  was  that  no 
division  of  it  should  be  made  while  his  youngest  child  remained 
a  minor. 

The  widow  is  now  deceased,  and  for  that  reason  the  contin- 
gency made  to  depend  upon  her  life  is  not  one  important  to 
be  further  considered.  But  the  other  restraint  as  to  the  other 
half  of  the  testator's  real  estate  still  remains  as  the  testator 
declared  and  created  it,  and  from  that,  as  no  sale  of  the  prop- 
erty affected  by  this  judgment  was  authorized  by  the  act  of  the 
executors,  it  is  evident  that  he  designed  his  children  should 
only  have  the  rents  during  the  minority  of  his  youngest  child, 
and  that  the  property  itself  should  not  be  divided  among 
them  until  the  youngest  child  became  twenty-one  years  of  age. 
This  was  the  view  taken  of  this  will  when  the  case  of  Young 
agt.  Langbein  (supra)  was  decided,  and  the  restraint  was  then 
considered  to  be  operative.  And  the  same  conclusion  was 
also  expressed  concerning  a  similar  devise  in  the  case  of 
Rogers  agt.  Dill  (supra).  It  has  been  suggested  that  a  differ- 
ent opinion  had  been  expressed  in  other  actions  and  proceed- 
ings ;  but  no  adjudication  of  that  nature  has  been  shown  which 
would  justify  the  least  deviation  from  the  principle  of  those 
which  have  been  already  mentioned.  The  sale  was  only  one 
mode  for  making  a  division  of  this  half  of  the  testator's  estate, 
when  the  legislature  had  declared  that  it  should  not  be  done  as 
long  as  it  contravened  the  directions  he  had  given. 

It  has  been  objected  that  this  restraint  produced  an  unlaw- 
ful suspension  of  the  power  of  alienation,  and  for  that  reason 
it  was  inoperative.  But  that  was  not  the  case,  for  such  a 
direction  as  this  simply  has  the  effect  of  preventing  a  division 
of  the  estate  until  the  child  attains  the  age  of  twenty-one 
years  or  previously  departs  this  life.  In  either  event  the  estate 
is  made  dependent  on  the  continuance  of  the  minority  before 
the  property  becomes  divisible  (Lang  agt.  Ropke,  5  Sand., 
363  ;  Burke  agt.  Valentine,  52  Barb.,  412). 
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The  sale  made  as  to  this  one  half  of  the  estate  was  unau- 
thorized, and  for  that  reason,  without  considering  the  other 
objections,  the  motion  made  to  compel  the  purchasers  to  accept 
the  title  must  be  denied,  and  the  commissioners  must  refund 
the  money  received  by  them  under  the  terms  of  the  sale  which 
they  made. 


Examining  Parties  to  Action  de  bene  esse. 

NOTE.  —  Montague  agt.  Worstett  (ante,  p.  406)  was  decided  in  October, 
1877,  instead  of  May,  1878,  as  reported,  and  lead  to  an  amendment  of  the 
statute  so  as  to  obviate  the  objection  pointed  out.  The  amendment  was 
passed  May  21, 1878,  and  is  chapter  299  of  the  Laws  of  that  year,  and  is  in 
these  words: 

SECTION  1.  Section  870  of  chapter  416  of  the  Laws  of  1877,  entitled 
"An  act  relating  to  courts,  officers  of  justice  and  civil  proceedings,"  is 
hereby  amended  so  as  to  read  as  follows : 

Sec.  870.  The  deposition  of  a  party  to  an  action  pending  in  a  court  of 
record  or  of  a  person  who  expects  to  be  a  party  to  an  action  about  to  be 
brought  in  such  court,  other  than  a  court  specified  in  subdivision  six- 
teenth, seventeenth,  eighteenth  or  nineteenth  of  section  two  of  this  act, 
may  be  taken  at  his  own  instance  or  at  the  instance  of  an  adverse  party, 
or  of  a  coplaintiff  or  codefendant,  at  any  time  before  the  trial,  as  pre- 
scribed in  this  article. 

Sec.  2.  This  act  shall  take  effect  immediately.     [ED. 


DIGEST 

CONTAINING  THE  WHOLE  OF 

55  HOW.,   ANTE,  AND    QUESTIONS    OF  PRACTICE    CONTAINED 

IN  13  HUN,  AND  68  AND  69  N.  Y.  REPORTS. 


Attention  is  called  to  the  two  additional  headings  "  CODE  OF  PROCEDURE  "  and  "  CODE 
OF  CTVTL  PROCEDURE,"  under  which  (for  the  convenience  of  the  reader)  will  be  found 
collated  decisions  bearing  upon  the  various  provisions  of  both  Codes. 


ACTION. 

1.  Where  an  action  is  brought  upon 
a    judgment  rendered  in  the  su- 
preme   court  between  the  same 
parties,    without    first    obtaining 
leave  to  bring  the  action,  the  court 
has  power  to  grant  such  leave 
nunc  pro  tune.    (Church  agt.  Van 
Buren,  ante,  489.) 

2.  An  action  was  brought  by  the 
plaintiff,   a  daughter    of    David 
Quackenbush,    deceased,   against 
his  executor,  to  recover  for  ser- 

•  vices  rendered  by  her  in  attending 
upon  her  father  during  his  last 
illness,  she  being  then  married 
and  living  with  her  husband. 
Held,  that  the  husband,  and  not 
the  plaintiff,  was  the  proper  per- 
son to  bring  the  action,  (Cuck 
agt.  Quackenbush,  13  Hun,  107.) 


ACTUARY. 

INSURANCE  COMPANY. 

Matter  of  North  American  Life 
Insurance  Company,  ante,  465. 


ADMINISTRATOR. 

1.  An  administrator  cannot  recover, 
in  an  action  at  law,  money  over- 


paid to  creditors,  upon  confidence 
that  the  assets  of  the  intestate, 
which  are  in  fact  inadequate  for 
the  purpose,  will  eventually  be  suf- 
ficient for  paying  in  full  all  claims 
against  the  estate.  The  remedy 
of  the  administrator  is  in  equity. 
(Gulke  agt.  Uhlig,  ante,  434.) 

2.  Although   the   most    conclusive 
proof  is  not  required  where  de- 
fendants  are    sued    as  partners, 
there  must  be  some  proof  of  part- 
nership.   (Id.) 

3.  Where  the  only  proof  of  partner- 
ship was  the  evidence  of  the  plain- 
tiff who  swore  they  were  partners 
because   "she  knew  it  in  busi- 
ness," "  she  had  heard  so,"  "  every- 
body knew  it,"  "  and  there  was  a 
sign  on  the  store  Uhlig  &  Co..," 
"she  knew  only  two  of  the  de- 
fendants, never  saw  and  did  not 
know  the  name  of  the  third  one," 
and  which  of  the  two  defendants 
named  Uhlig  was  the  one  she  did 
not  determine : 

Held,  that  there  was  no  direct 
evidence  of  defendants'  copartner- 
ship and  no  proper  proof  of  repu- 
tation to  that  effect  and  the  com- 
plaint should  be  dismissed  for 
this  reason.  (Id.) 

4.  An   action    to    recover    money 
claimed  to  have  been  paid  by  mis. 


528 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


take  of  fact,  bj  plaintiff  (who  was 
administratrix"  of  her  husband's 
estate),  to  defendants,  should  be 
brought  on  behalf  of  the  estate 
and  not  in  her  own  behalf.  (Id.) 


ADMINISTRATOR'S  BOND. 

See  COSTS. 

Browning  agt.  VanderTioven  et  al., 
ante,  97. 


ADMIRALTY  JURISDICTION. 

1.  Admiralty  jurisdiction  does  not 
extend  to  contracts  relating  to  a 
vessel  wholly  engaged  in  the  inter- 
nal commerce  of  a  state,  and  no 
maritime  lien  or  claim  can  be 
founded  on  such  contracts,  (Fra- 
lick  agt.  Beits,  13  Hun,  632.) 


ADMISSIONS   AND  DECLARA- 
TIONS. 

1.  The  declarations    of  a   testator 
alone,  are  not  competent  evidence 
to  prove  acts  of  others  amounting 
to  undue  influence  ;  but  when  acts 
are  proved,  such  declarations  may 
be  given  in  evidence  to  show  the 
operation  they  had  upon  the  mind 
of  the  testator.  ( Cudney  agt.  Oud- 
ney,  68  N.  T.,  148.) 

2.  In  an  action  upon  a  policy  of  in- 
surance issued  upon  the  life  of  a 
husband  for  the  benefit  of  the  wife, 
the  declarations  of  the  insured, 
made  some  time  prior  to  the  ap- 
plication for  the  policy,  are  not 
competent  to  prove  the  existence 
of  facts  showing  a  breach  of  war- 
ranty, as  that  he  had  had  a  disease 
denied  in  the  application.      But 
where    the   facts    are    otherwise 
proved,  and  it  is  necessary  to  show 
that  the  insured  had  knowledge 
thereof,  the  declarations  are  com- 
petent for  that  purpose.     (Ditteber 
agt.  Home  L.  Ins.  Co.,  69  JV.  T., 
256.) 


3.  Oral  admissions  made  by  one  who 
at  the  time  held  the  title  to  land, 
to  the  effect  that  he  had  contracted 
by  parol  to  sell  the  same  to  another, 
and  had  received  the  pay  therefor, 
are  competent  evidence  against 
all  persons  claiming  title  under  or 
through  him.  (C7iadwicfca.gt.Fon- 
ner,  69  N.  T.,  404.) 

When  declarations  of  defendant 
sought  to  be  charged  as  trustee 
competent  to  show  trust.  (See 
Cfiapman  agt.  Porter,  69  N.  Y., 
276.) 

When  declaration  of  husband  not 
competent  against  wife  in  action 
by  her.  (See  De  Wolf  agt.  Will- 
iams [Mem.],  69  N.  T.,  621,) 


ADVERSE  PARTY. 

1.  The  term  "adverse  party,"  as 
used  in  section  348  of  the  Code, 
requiring  notice  of  the  entry  of 
judgment,  affirming  the  judgment 
appealed  from,  to  be  served  upon 
the  "adverse  party  "at  least  ten 
days  before  commencing  an  action 
upon  the  undertaking,  means  the 
parties  to  the  original  judgment 
by  whom  the  appeal  was  taken. 
(Yatesagt.  Burch,  13  Hun,  622.) 


AFFIDAVIT. 

See  ATTACHMENT. 

Garlock  agt.  James,  ante,  306. 

Made  after  the  making  of  an  order 
at  the  special  term,  cannot  be 
read  upon  the  hearing  at  the  gen- 
eral term,  even  though  all  the  par- 
ties to  the  appeal  consent  thereto. 
(See  Thompson  agt.  Taylor,  13  Hun, 
201.) 

AGENT. 

1.  Collection  agents,  to  whom  notes 
are  intrusted  for  collection,  are 
liable  for  moneys  received  by  at- 
torneys employed  by  them,  and 
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which  are  not  paid  over.  (Mandell 
et  al.  agt.  Mower  el  al.,  ante,  242.) 


AMENDMENT. 

1.  Where  the  complaint,  in  an  action 
to  recover  rent,  alleged  a  leasing 
for  a  term  of  seven  years,  held, 
that  it  was  competent  to  prove  a 
.verbal  lease  for  that  term  or  for  a 
shorter  period;  also,  that,  if  this 
were  not  so,  the  court  at  special 
term,  on  motion  for  new  trial  on 
the  judge's  minutes  made  after 
judgment,  could  allow  an  amend- 
ment conforming  the  pleadings  to 
the  proof.  (Thomas  agt.  Nelson, 
mN.  7.,  118.) 


ANSWER. 

1.  Where  the  complaint  was  upon  a 
promissory  note,  and  alleged  that 
it   was    "duly    indorsed    to   the 
plaintiffs    before    maturity,    for 
value,"  and  the  answer  was  a  de- 
nial of  any  knowledge  or  informa- 
tion   sufficient  to  form  a  belief 
whether  the  note  stated  in  the 
complaint  was  ever  transferred  or 
indorsed  to  plaintiffs,  as  alleged  in 
said  complaint,  or  otherwise;  on 
motion  to  strike  out  answer  as 
sham,  false  and  untrue  : 

Held,  that,  the  issue  made  was  a 
material  one,  and  could  not  be 
stricken  out  as  sham.  (Roby  et  al. 
agt.  Hallock.  ante,  412.) 

2.  An    answer  to  a  material    fact 
stated  in  the  complaint,  denying 
sufficient  knowledge  or  informa- 
tion thereof  to  form  a  belief,  makes 
a  good    issue,    upon  which    the 
plaintiff  holds  the  affirmative,  and 
which  it  is  incumbent  upon  him 
to  prove.    (Id.) 

3.  The  court  has  no  power  to  strike 
out  such  an  answer.     (Id.) 

See  PLEADING. 

Robinson  agt.  Hatch,  ante,  55. 

VOL.  LV          67 


4.  Where  an  answer  is  returned  on 
the  ground  that  the  verification 
of  the  same  is  defective,  the  notice 
must  point  out  specifically  the 
particulars  in  which  it  is  defective. 
(finape  agt.  Gilbert,  13  Hun,  494.) 


APPEAL. 

1.  Where  an  appeal  has  been  with- 
drawn and  dismissed  by  the  gen- 
eral term  on  the  consent  of  the 
only  appellant,  no  other  party  to 
the  action  has  a  right  to  move  the 
general  term  afterwards   for  an 
affirmance  of  the  order  or  judg- 
ment appealed  from.     The  party 
appellant  or  the  parties  appellants 
are  the  only  parties  who  can  move 
the  court  in  favor  of  the  appeal. 
(Struppmann    agt.    Muller,    ante, 
427.) 

2.  Where,  after  such  dismissal,  the 
attorney  for  infant  parties  to  the 
action,  who  had  no  interest  in  said 
appeals,    after    having    been    in- 
formed by  the  general  term  that 
he  appeared  for  a  party  who  had 
no  right  to  take  any  proceeding  on 
that  appeal,  still  prosecuted  the 
appeal  to  the  court  of  appeals  : 

Held,  that  he  did  it  at  his  own 
risk,  as  if  he  were  the  appealing 
party,  and  should  be  held  person- 
ally liable  for  the  costs.  (Id.) 

3.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  an  appeal  will 
lie  to  the  general  term  from  a  judg- 
ment entered  upon  the  report  of 
a  referee,  in  an   action    pending 
in  a  county  court,  upon  a  case  and 
exceptions  settled  by  such  referee; 
and  a  prior  motion  for  a  new  trial 
in    the    county  court,  upon  the 
exceptions  and  the  decision  of  the 
referee  is  no  longer  requisite  or 
proper.     (Kilmer  agt.  O'Brien,  13 
Hun,  224.) 

4.  By  an  order  of  the  special  term, 
made  upon  an  application  for  the 
confirmation  of   the  report  of  a 
referee,  two  claims  presented  by 
one  M.  to  the  referee,  and  allowed 
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by  him,  were  disallowed.  M. 
appealed  from  so  much  of  the 
order  as  disallowed  one  of  the  said 
claims.  Subsequently  and  after 
the  decision  of  the  said  appeal, 
he  brought  this  appeal  from  the 
portion  of  the  order  disallowing 
the  second  claim.  (Thompson  agt. 
Taylor,  13  Hun,  201.) 

5.  Affidavits,  made  after  the  making 
of  an  order  at  the  special  term, 
cannot  be  read  upon  the  hearing 
at  the  general  term,  even  although 
all  the  parties  to  the  appeal  con- 
sent thereto.     (Id. ) 

6.  Upon  an  appeal  to  the  county 
court  from   a  judgment  of  a  jus- 
tice of  the  peace,  the  truthfulness 
of  the  justice's  return,  if  it  be 
fully  responsive  to  the  notice  of 
appeal,  cannot  be  questioned  nor 
controverted    by    affidavits,    nor 
can  a  further  return,   as  to  the 
truth  of    matters    in    respect  to 
•which  the  original  return  is  con- 
troverted by  affidavits,  be  required. 
(Barber  agt.  StettJieimer,  13  Hun, 
198.) 

7.  If  the  return  be  false,  the  remedy 
of  the  party  aggrieved  thereby  is 
by  an  action  against  the  justice. 
(Id.) 

Questions  arising  upon  a  trial  — 
e.  g.,  the  form  of  a  judgment  in 
replevin  —  can  only  be  reviewed 
upon  a  case  settled.  (See  McLean 
agt.  Cole,  13  Hun,  300.) 

Demurrer  to  a  portion  of  a  plead- 
ing —  full  costs  allowed  upon 
appeal  to  the  general  term;  (See 
Van  Gelder  agt.  Van  Oelder,  13 
Hun,  118.) 

Proper  way  to  correct  error  as  to 
costs  —  in  an  action  to  foreclose  a 
mortgage.  (See  Lossee  agt.  Ellis, 
13  Hun,  656.) 

8.  In    an  action  upon  an  assigned 
claim,  plaintiff's  counsel  requested 
the  court  to  direct  a  verdict  for 
plaintiff ;    the  court  denied    the 


request,  submitting,  however,  to 
the  jury  simply  the  question  as  to 
the  right  of  the  plaintiff  to  main- 
tain the  action,  and  charging 
that  if  the  transfer  was  ' '  a  sham 
instrument,"  plaintiff  should  be 
defeated,  if  not,  that  he  was  enti- 
tled to  recover.  Plaintiff 's  coun- 
sel excepted  to  the  refusal  to  direct 
a  verdict.  Held,  that  the  exception 
was  sufficient  to  present  the  ques- 
tion as  to  plaintiff 's  right  to  main- 
tain the  action.  (Sheridan  agt. 
Mayor,  &c.,  68  N.  Y.,  30.) 

9.  Where  in  an  action  involving  a 
title  to  real  estate  acquired  under 
a    sale  by  an  assignee  in  bank- 
ruptcy, no  objection   is  made  to 
the  sufficiency  of  the  publication 
of  notice  of  sale,  and  no  finding 
or  request  to  find  upon  the  subject, 
the  question  cannot  be  considered 
here.     (Smith  agt.  Scholtz,  68  N. 
Y.,  41.) 

10.  A  motion  by  an  assignee   of  a 
judgment  to  vacate  a  satisfaction 
thereof,  executed  by  the  judgment 
creditor  after  assignment,  is  ad- 
dressed to  the  discretion    of  the 
court  ;  it  may  hear  and  determine 
the  motion  on  the  merits,  or  may 
compel  the  judgment  debtor,  in 
order  to  contest  the  validity  of  the 
judgment  and  the  right   of    the 
claimant  to   collect   the   amount 
thereof,  to  bring  an  action  for  that 
purpose  ;  and  the  exercise  of  this 
discretion    cannot    be    interfered 
with  by  this  court.     (  Concklin  agt. 
Taylor,  68  .ZV.   Y.,  221.) 

11.  In  an  action  seeking  to  charge 
defendant  as  a  partner  with  an 
individual    banker,    plaintiff    of- 
fered in  evidence  a  paper  purport- 
ing to  be  a  certified  copy  of  a  cer- 
tificate filed  in  the  banking  depart- 
ment, in  accordance  with  the  pro- 
visions of  the  banking  act  of  1854 
( sec.  6,  chap.  242,  Laws  of  1854 ), 
signed  and  acknowledged  by  de- 
fendant,   certifying  that  he    was 
interested  in  the  business  of  the 
bank,  &c.    No  objection  was  made 
to  the  reception  of  the  paper  in 
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evidence.  Held,  that  the  objec- 
tion could  not  be  raised  upon  ap- 
peal that  the  statute  only  made 
the  original  certificate  evidence, 
or  that  no  proof  was  given  that 
the  original  certificate  was  signed 
by  defendant  ;  that  these  objec- 
tions, to  be  available,  should  have 
been  taken  on  the  trial  ;  also  that 
they  were  not  raised  by  an  excep- 
tion to  a  denial  of  a  motion  for  a 
nonsuit  based  on  the  general 
ground-  that  no  partnership  had 
been  shown.  ( HaweU  agt.  Adams, 
68  N.  T.,  314.) 

12.  An   attachment  cannot  be   de- 
manded as  a  matter  of  right ;  and 
whether   in  a    particular  case  it 
should  issue  is  within  the  discre- 
tion of  the  court  ;  an  order,  there- 
fore,   refusing    the    writ  is  not 
reviewable    here.    ( Sartwell    agt. 
Field,  68  N.  T.,  341.) 

13.  Upon  application  made  by  the 
attorney-general  under  the  act  of 
1853,  in  reference  to  life  insurance 
companies  (sec.  17,  chap.  463,  Laws 
of  1853),  for  the  dissolution  of  a 
life  insurance  company,  an  order 
of  reference  to  take  proofs  touch- 
ing the  application  was  granted. 
The    motion  was  opposed    upon 
affidavits  to  the  effect  that  the  cor- 
poration   had  already    been    dis- 
solved by  a  judgment  in  an  action 
brought  under  the  provisions  of 
Revised  Statutes  (2RS,,  464,  sec. 
39 ),    providing    for    proceedings 
against  corporations  in  equity,  in 
which,  action  a  receiver  had  been 
appointed.    Held,  that    the  order 
did  not  involve  a  decision  as  to 
the  effect  of  the  judgment  or  the 
rights  of  the  parties  ;  that  it  was 
simply  an  interlocutory,  not  a  final 
order  ;  that  it  did  not  affect  a  sub- 
stantial right ;  therefore,  was  not 
reviewable  here.   (In  re  A  tty.  -  Genl. 
agt.  Cont'l  L.  Ins.  Co.,QS  N.  T.,  343.) 

14.  An  order  of  special   term  va- 
cated an  attachment  "on  the  de- 
fendants stipulating  not  to  bring 
any  actions  on  the  undertaking 
furnished    *    *    *    on  the  issu- 


ing of  said  attachment,  or  on  ac- 
count" thereof.  Plaintiff  appealed 
from  so  much  of  the  order  as  va- 
cated the  attachment.  On  appeal 
from  an  order  of  general  term, 
reversing  said  order  of  special 
term,  it  was  claimed  that  plain- 
tiff, by  appealing  only  from  the 
portion  of  the  order  against  it, 
accepted  the  portion  inuring  to 
its  benefit  and  so  waived  the  right 
of  appeal.  Held,  untenable  as 
the  rule  invoked  only  applies 
where  the  provisions  of  the  judg- 
ment or  order  are  such  that  a 
party  by  not  appealing  from  a  part 
enforces  or  accepts  a  substantial 
benefit  therefrom,  which  did  not 
appear  in  this  case  ;  that  the  form 
of  the  notice  of  the  appeal  at  most 
only  presented  a  question  of  ir- 
regularity. (  Wallace  agt.  Castle, 
68  N.  F.,370.) 

15.  A  motion  was  made  at  general 
term  to  dismiss  the    appeal  to  it 
on    the  ground    of    such    irregu- 
larity.    It  appeared  that   defend- 
ant's attorney  accepted  the  papers 
served    without     objection     and 
without  returning  them,  and  that 
there  was  laches  in    making   the 
motion.     Held,  that  the    disposi- 
tion of    the    motion    was    in  the 
discretion  of  the  court ;  and  that 
an  order  denying   the  same  was 
not  appealable.    (Id.) 

16.  Where  an  order  of  general  term 
reyersing     a    judgment    entered 
upon  the  report  of  a  referee  does 
not  state  that  the  reversal  is  upon 
questions    of    fact,    unless    some 
error  of  law  appears  in  the  case, 
the  order  cannot  be  sustained  in 
this  court  ;  the  evidence  cannot  be 
looked  into  here  for  the  purpose 
of  ascertaining  whether  the  gene- 
ral term    should  have    reversed 
on  the  ground  that  the  findings  of 
fact  were  against  the  weight  of 
evidence.     (Foster agt.  Persch,  68 
N.  Y.,  400.) 

17.  In  an  action  against  a  married 
woman  for  goods  sold,  the  referee 
found  that  the  goods  were  pur- 
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chased  by  defendant' s  husband 
as  her  agent ;  that  she  carried  on 
the  business  for  the  purposes  of 
which  they  were  purchased,  and 
they  were  delivered  to  her ;  that 
they  were  charged  to  the  husband 
by  plaintiffs  upon  their  books,  but 
in  so  doing  they  did  not  intend 
to  exonerate  the  defendant  from 
liability  ;  and  as  conclusion  of  law 
the  referee  found  that  defendant 
was  liable.  Held,  that  the  findings 
did  not  show  upon  their  face  that 
the  conclusion  was  erroneous,  and 
there  being  some  evidence  to  sus- 
tain them,  that  an  order  reversing 
the  judgment  entered  upon  the 
referee's  report,  which  did  not 
state  that  the  reversal  was  upon 
questions  of  fact,  was  error.  (Id.) 

18.  The  sufficiency  of  a  notice   of 
appearance  by  a  defendant,  in  an 
action  in  the  supreme  court,  is  for 
that  court  to  determine,  and  ordi- 
narily cannot  be  reviewed  here. 
( Marline  agt.  Lowemtein,  68  N.  T., 
456.) 

19.  The  supreme  court  has    power 
to  overlook  or  relieve  from  a  vio- 
lation of,    or  a    non-compliance 
with  its  rules,    and    may  permit 
an  act  to  be  done  after  the  time 
prescribed  by  such  rules.     (Id.) 

20.  Accordingly  held,  that  a  defend- 
ant who  appeared  after  judgment 
was  entitled  to  service  of  notice  of 
filing  the  referee's  report  of  sale 
(Rule  39  of  1874;  Rule  30  of  1878); 
and  that  not  having  received  such 
notice,  exceptions  to  the  report 
filed  by  him  more  than  eight  days 
after  the  filing  of  the  report  were 
in  time  ;  but  that,  even  if  excep- 
tions were  required  to  be  filed  in 
eight  days  after  the  filing  of  the 
report,  the  supreme  court  could 
permit  the  filing  of/   and   allow 
defendant  to  be  heard  upon,  the 
exceptions  after  that  time  ;  and 
that   an  order  authorizing    such 
filing,   and  recognizing  the  suffi- 
ciency of  defendant' s  appearance 
was  not  reviewable  here.     (Id.) 


21.  Where   upon  the    trial    of    an 
action,  the  court  directs  a  verdict 
for  defendant  an  exception  to  the 
ruling  in  the  absence  of  any  thing 
from  which  it  may  be  implied  that 
the  right  to  go    to  the  jury  has 
been  waived,  is  sufficient  to  pre- 
sent the   objection  upon  appeal, 
that  there  were  questions  of  fact 
which  should  have  been  submitted 
to  the  jury  ;  it  is  not  necessary  to 
request  that  any  fact  be  so  sub- 
mitted.    (Trustees,  &c.,  agt.  Kirk, 
Q8N.  Y.,  459.) 

22.  In    an    action    for    work    and 
labor    done    under    a    contract, 
the   court   charged   among  other 
things  in  substance,  that  if   the 
work  was    not    fully   completed 
plaintiff  was  entitled  to  recover 
for  the  work  actually  performed, 
as  defendant  had  taken  possession, 
and  all  he  could  claim  was  a  de- 
duction for  what  he  had  to  pay 
for  completing  the  work.     Held, 
error  ;  and  that  it  was  not  cured 
by  a  finding  of  the  jury  that  plain- 
tiff had  fully  performed.     (Flood 
agt.  Mitchell,  68  N.  T.,  508.) 

Final  order  in  proceedings  under 
chapter  639,  Laws  of  1857,  to  com- 
pel commissioners  of  adjoining 
towns  to  build  bridge,  is  appeal- 
able and  brings  up  for  review 
intermediate  ones.  (See  In  re  Free- 
holders, 68  N.  T.,  376.) 

23.  The  provision  of  the  general  rail- 
road act  (sec.  18,  cha,».  140,  Laws 
of  1850),  making  the  decision  of 
the  supreme    court  final  in  the 
matter  of  appraisal  of  lauds  taken 
for  railroad  purposes  by  proceed- 
ings in  inmtum  was  not  abrogated 
by  the  provision  of  the  act  of  1854 
(chap.  270,  Laws  of  1854),  "in  re- 
lation to  special  proceedings  "  au- 
thorizing an  appeal  from  "a  final 
order  affecting  a  substantial  right 
made    in  a  special  proceeding." 
This  relates  solely  to  the  ordinary 
special  judicial  proceedings  under 
the  general  provisions  of  law  reg- 
ulating the  practice  of  courts  of 
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justice.     ( In  re  D.  and  H.  Canal 
Co.,  69  N.  Y.,  209.) 

24.  A  proceeding  under  the  statute 
relating  to  voluntary  assignments 
by  judgment  debtors   (2  R.  8.,  31 
et  seq.)  is  a  special  proceeding,  as 
defined  by  the  Code  (sees.  1,  2,  3); 
and  an  order  of  special  term  there- 
in discharging  the  petitioner  is  a 
final  order,  and  is  appealable  to 
the  general  term,  under  the  provi- 
sions of  the  act  of  1854  (chap.  270, 
Laws  of  1854)  authorizing  appeals 
in  special  proceedings.     (ALLEN 
and  MILLER,  JJ.,  dissenting.)  (In 
re  Brady,  69  N.  Y.,  216.) 

25.  The  right  to  review  a  special  term 
decision  in  a  matter  affecting  sub- 
stantial right,  being  general  and 
fundamental,  will  be  deemed  to 
exist  unless  the  intent  to  destroy 
it  is  expressed  with  great  clearness. 
(Id.) 

26.  The  rule  which  sanctions  the  in- 
troduction of  record  evidence  upon 
an  appeal,  has  no  application  to 
the  ordinances  of  a  municipal  cor- 
poration.    (Porter  agt.  If  aring,  69 
N.  Y.,  250.) 

27.  It  seems  that  such  evidence  can 
only  be  received  upon  appeal  to 
uphold  the  judgment,  not  to  re- 
verse it.     (Id.) 

28.  The  provision  of  the  act  of  1832 
(sec.   1,  chap.  158,  Laws  of  1832), 
authorizing  ordinances  of  the  com- 
mon council  of  the  city  of  New 
York  to  be  read  in  evidence  in  all 
courts,  relates  to  their  introduc- 
tion upon  a  trial,  not  to  their  being 
read  in  an  appellate  tribunal.  (Id.) 

29.  Where  the  defense  of  usury  is 
interposed,  the  affirmative  of  the 
issue  is  upon  the  defendant,  and 
where  the  case  is  tried  by  a  ref- 
eree and  the  transaction  is  equivo- 
cal, defendant  must  give  evidence 
of  facts  showing  the  alleged  illegal 
intent,  and  have  the  fact  found  by 
the  referee;  it  cannot  be  adjudged 
in  the  first  instance  by  this  court 


on  appeal.    (HaugJitwout  agt.  Gar- 
rison, 69  N.  Y.,  339.) 

30.  In  an  action  upon  guaranties  of 
certain  bonds,  where  the  defense 
was  usury,  the  referee  found  in 
substance  that   plaintiffs  having 
commenced     legal     proceedings 
against  defendant  8.,  and  caused 
his  property  to  be  attached,    8. 
agreed   to    settle    by  paying  his 
indebtedness    and  the  costs  and 
expenses  of  the  proceedings;  that 
plaintiffs  presented  their  account, 
in  which  they  charged  $50')  coun- 
sel  fees,    claimed  to   have  been 
paid  or  incurred  in  the  proceed- 
ings,   and  refused  to  release  the 
attachment  unless    it    was  paid; 
that    8.    thereupon    allowed    the 
same,  and  the  bonds  in  question, 
with  guaranties,  were  given  on  the 
settlement.     There  was  no  finding 
or  request  to  find  that  the  $500 
was  paid  as  a  consideration  for 
forbearance  and  that  it  was  plain- 
tiffs' intent  to  exact  usurious  inter- 
est.    Held,   that  the  question  of 
usury  could  not  be  raised  upon 
the  record.     (Id.) 

31.  The  provision  of  the  Code  («;c.330) 
authorizing  the  appellate  court  on 
appeal  from  a  judgment  to  reverse, 
affirm  or    modify  the  judgment 
does  not  authorize    the    general 
term  where  it  has  decided  that  a 
judgment  in  favor  of  plaintiff  in 
an  action  upon  a  contract  for  ser- 
vices, or  upon  a  quantum  meruit, 
is  erroneous,  to  determine  upon 
the  examination  of  conflicting  evi- 
dence what  sum  plaintiff  ought 
to  recover,  and  render  judgment 
therefor;  it  should  in  such  cases 
award  a  new  trial.     ( Whitchead 
agt.  Kennedy,  69  N.  Y.,  462.) 

32.  It  seems  that  when  in  an  action 
upon  a  contract  a  recovery  has 
been  had  upon  distinct  and  sepa- 
rate items,  and  error  either  of  fact 
or  law  has    been  committed    in 
respect  to  one  or  more  of  them, 
the  general  term  may,  if  no  other 
error  exists,  instead  of  reversing 
the  judgment  absolutely,  reverse  it 
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only  as  to  the  erroneous  items,  and 
affirm  it  as  to  the  residue ;  provided 
the  plaintiff  consents  to  forego  his 
claim  to  recover  them.  (Id.) 

33.  The  authorities  holding  that  on 
appeal   from  an  order  made  on 
motion  to  set  aside  a  verdict  for 
excessive  damages,  in  an  action  of 
tort  for  injuries  to  the  person  the 
general  term  has  power  to  make 
an  order  reversing  the  judgment 
and  granting  a  new  trial,  unless 
the  plaintiff  consent  to  reduce  the 
damages  to  a  specified  sum,  and 
in  that  case  affirming  it  for  that 
amount,  distinguished.     (Id.) 

34.  An  order  of  general  term  re- 
versing a  judgment  entered  upon 
a  decision  of  the  court  on  trial 
without  a  jury,  which  order  does 
not  direct  a  new  trial  and  upon 
which  no  judgment  has  been  en- 
tered,  is  not  reviewable  in  this 
court ;  it  is  not  an  order  granting 
or  refusing  a  new  trial,  or  a  final 
judgment.     (Must  agt.  Hauselt,  69 
N.  Y.,  485.) 

35.  An  executor,  committed  to  the 
county  jail  by  virtue  of  a  warrant 
of  commitment  issued  by  a  sur- 
rogate upon  an  order  adjudging 
said  executor  in  contempt  for  dis- 
obedience of  a  final  decree,  direct- 
ing him  to  pay  over  a  sum  speci- 
fied to  various  parties  named,  was 
discharged  by  order  in  proceed- 
ings on  habeas  corpus.     The  gene- 
ral   term,    on    writ  of    certiorari 
affirmed  the  proceedings.     Held, 
that  one  of  the  parties  named  in 
the  surrogate's  decree  as  entitled 
to  a  portion  of  the  sum,  who  was 
not  named  in  the  writ  of  certio- 
rari, had  no  such  standing  in  the 
proceedings  as  to  entitle  her  to 
appeal  to  this  court.     (In  re  Wat- 
son agt.  Nelson,  69  N.  Y.,  537.) 

36.  Where  an  order  of  special  term, 
quashing  a  return  to  a  writ  of  al- 
ternative mandamus    and   direct 
ing  a  peremptory  mandamus,  is 
reversed    by    the    general    term, 
with  liberty  to  the  relator  to  de- 


mur or  to  take  issue  upon  the  alle- 
gations of  the  return,  the  order  of 
general  term  is  not  appealable  to 
this  court;  it  is  not  a  final  order, 
nor  does  it  affect  a  substantial 
right,  and  it  is  a  matter  of  discre- 
tion. (People  ex  rel.  agt.  Clyde,  69 
jy.  Y.,  603.) 

37.  A  notice  of  motion  to  dismiss  an 
appeal  to  this  court  is  not  fatally 
defective  because  of  an  omission 
to  specify  therein  upon  what  pa- 
pers the  motion  will  be  made ;  the 
nature  of  the  motion  apprises  the 
appellant  that  it  is  based  upon  the 
record.  (Browne  agt.  Taylor,  69 
N.  Y.,  627.) 

Where  upon  trial  the  only  question 
raised  is  as  to  plaintiff 's  right  to 
recover  any  thing,  an  exception  to 
a  decision  thereof  in  favor  of 
plaintiff  does  not  present  for  re- 
view any  question  as  to  amount. 
(See  Jarvis  agt.  Driggs,  69  N.  Y., 
143.) 

When  question  not  presented  by 
pleading  or  on  trial  cannot  be 
raised  on  appeal.  (See  Raplee  agt. 
Arnot  [Mem.],  69  N.  Y.,  616.) 


APPEARANCE. 

1.  But    a    non-resident    defendant, 
after  attachment  and  service  by 
publication,  cannot  specially  ap- 
pear to  contest  the  liability  on  his 
part  asserted  by  the  plaintiff,  and 
to  claim  that  the  court  has  no  juris- 
diction over  and  above  the  value 
of  the  property  attached.    In  other 
words,  he  cannot,  on  an  alleged 
special  appearance,  obtain  all  the 
advantages  of  contesting  his  entire 
indebtedness  which  would  follow 
from  a  general  appearance,  and 
yet  avoid  the  disadvantages  result- 
ing from  such  appearance.    (Swift 
et  al.  agt.  Tross  et  al.,  ante,  255.) 

2.  Where  a  non-resident  defendant 
does  not  appear,  after  service  by 
publication,  and  no  property  has 
been  attached,  the  court  acquires 
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no  jurisdiction,  and  where  proper- 
ty has  been  attached  and  the  non- 
resident defendant  does  not  ap- 
pear, the  proceeding  is  effectual 
and  binding  merely  as  a  proceed- 
ing in  rein,  and  is  regarded  as  hav- 
ing no  operation  beyond  the  dis- 
position of  the  property  or  some 
interest  therein.  (Id.) 

3.  A  defendant  in  an  action  to  fore- 
close   a    mortgage    may    appear 
therein   by  attorney   after  judg- 
ment, and  upon  such  appearance 
is  entitled  to  notice  of  subsequent 
proceedings.     (Marline  agt.  Low- 
enstein,  68  N.  T ,  456.) 

4.  The  sufficiency  of  a  notice  of  ap- 
pearance by  a  defendant,    in  an 
action  in  the  supreme  court,  is 
for  that  court  to  determine,  and 
ordinarily    cannot    be    reviewed 
here.     (Id.) 


ARBITRATION. 

1.  The  defendant  issued  to  the  plain- 
tiff a  policy  of  insurance  upon  cer- 
tain personal  property,  by  which 
it  agreed  to  make  good  unto  the 
assured  all  such  immediate  loss 
or  damage  as  should  happen  by 
fire  to  the  property  specified,  the 
amount  of  loss  to  be  estimated 
according  to'tlie  actual  cash  value  of 
the  property  at  the  time  of  the  loss. 
In  the  ninth  condition  of  the 
policy  it  was  provided  that  in 
case  differences  should  arise  touch- 
ing any  loss  or  damage,  after 
proof  had  been  received  in  due 
form,  the  matter  should,  at  the 
written  request  of  either  party,  be 
submitted  to  impartial  arbitrators, 
whose  award  in  writing  should 
be  binding  on  the  parties  as  to 
the  amount  of  such  loss  or  dam- 
age, but  should  not  decide  the 
liability  of  the  company  under  the 
policy. 

In  the  tenth  condition  of  the 
policy  it  was  provided  that  no  suit 
or  action  against  the  company, 
for  the  recovery  of  any  claim  by 
virtue  of  the  policy,  should  be 


sustainable  in  any  court  of  law 
or  chancery,  until  after  an  award 
shall  have  been  obtained,  fixing  the 
amount  of  such  claim  in  the  man- 
ner above  provided. 

In  this  action,  brought  to  re- 
cover the  amount  due  thereunder, 
upon  the  destruction  of  the  prop- 
erty, the  defendant  claimed  that 
a  difference  had  arisen  as  to  the 
value  of  the  property  destroyed, 
and  that  as  no  award  had  been 
made  by  arbitrators,  no  recovery 
could  be  had  under  the  policy. 
Neither  party  had  requested, 
either  in  writing  or  otherwise,  that 
the  matter  should  be  submitted 
to  arbitrators. 

Held,  that  by  the  terms  of  the 
ninth  condition,  no  obligation  to 
submit  the  amount  of  the  loss  to 
arbitrators  arose,  until  a  written 
request  so  to  do  had  been  made 
by  one  of  the  parties.  (Gibbs  agt. 
Continental  Ins.  Co.,  IS  Hun,  611.) 

2.  Semble,  that  the  condition  as  to 
submitting  the  amount  of  the  loss 
or  damage  to  arbitrators  was  only 
collateral  to  the  main  agreement 
of  the  defendant,  which  was  to 
pay  the  amount  of  the  loss,  ' '  to 
be  estimated  according  to  the 
actual  cash  value  of  the  property 
at  the  time  of  the  loss,"  and  that 
such  collateral  agreement  did  not 
deprive  the  plaintiff  of  the  right 
to  maintain  an  action  on  the  pol- 
icy until  such  reference  and  an 
award,  in  pursuance  thereof,  had 
been  had  (Id.) 


ARREST. 

1.  Facts  independent  of  the  cause 
of  action,  entitling  a  party  to  an 
order  of  arrest,  should  be  stated 
on  affidavit,  and  should  not  be 
stated  in  the  complaint.     (Mather 
agt.  Hannaur,  ante,  I.) 

2.  The  only  true  construction  to  be 
put  upon  the  last  clause  of  section 
558  of  the  Code  of  Civil  Procedure 
is,  that  if  the  complaint  served 
after  obtaining  the  order  of  arrest 
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should  be  for  a  case  not  mentioned 
in  sections  549  or  550,  but  a  case 
or  cause  of  action  wherein  no  pro- 
vision is  made  for  an  arrest,  then 
the  moving  party  would  be  enti- 
tled to  an  order  setting  aside  the 
order  of  arrest.  It  was  not  de- 
signed to  extend  or  alter  the  rule 
that  had  been  established  under 
the  old  Code  (Following  Williams 
agt.  Norton,  54  How.,  509,  and 
Thompson  et  al.  agt.  Friedberg,  ^d., 
519;  and  is  adverse  to  Bowery  Na- 
tional Bank  agt.  Duryea,  id. ,  450). 
(Id.) 

3.  That  the  order  of  arrest  was  not 
signed  by  the  attorney,  as  required 
by  section  561,  is  not  fatal  to  the 
order  of  arrest.     Although  it  is  an 
irregularity  which  should  not  be 
overlooked  or  omitted  in  practice, 
such  omission  may  be  supplied  by 
amendment   under   sections  723, 
724.     (Id.) 

4.  Whether  the  name  of  the  attorney 
upon  the  back  of  the  order,  and 
not  at  the  end  or  face  of  it,  would 
be  a  sufficient  compliance  with  the 
provision  of  section  561,  quaere. 
(Id.) 

f«.  The  failure  to  serve  a  copy  of 
the  undertaking  upon  the  defend- 
ant at  the  time  of  the  arrest  (as 
would  seem  to  be  required  by  sec- 
tions 559,  562),  is  only  an  irregu- 
larity, and  does  not  entitle  a  de- 
fendant to  his  discharge.  (Id. ) 

6.  A  plaintiff  who  fails  in  an  action 
of  tort,  in  which  the  defendant  was 
liable  to  arrest,  may  be  arrested 
on  an  execution  against  his  per- 
son for  the  costs  of  such  action. 
(Brown  agt.  Broekett,  ante,  32.) 

7.  To  justify  vacating  an  order  of 
arrest  under  the  last  clause  of  sec- 
tion 558,  it  must  affirmatively  ap- 
pear by  the  complaint  that  the 
cause  of  action  is  such  that  in  no 
event  could  the  defendant  be  ar- 
rested within  sections  449  or  450. 
(See,  to  same  effect,  Williams  agt. 
Norton,  54  How.,  509;  Thompson 


et  al.  agt.  Friedberg,  54  id.,  519; 
Mather  agt.  Hannaur,  ante,  1 ; 
contra,  Bowery  National  Bank  agt. 
Duryea,  54  How.,  450.)  (Sloan 
et  al.  agt.  Livermore  et  al.,  ante,  85.) 

8.  Facts  upon  which  an  order  of  ar- 
rest is  based,  which  are  extrinsic 
to  the  cause  of  action,  need  not  be 
set  forth  in  the  complaint  (Revers- 
ing 8.  G.,  54  How.,  450).     (Bowery 
National  Bank  agt.  Duryea,  ante, 
88.) 

9.  Defendants  arrested  in  an  action 
to  recover  chattels  wrongfully  con- 
cealed or  disposed  of,  may,  under 
the  new  Code,  either  give  an  un- 
dertaking to  pay  any  judgment 
finally  recovered,  or  be  admitted 
to  the  liberties  of  the  jail  upon  the 
ordinary  limit  bond.     (Levy  et  al. 
agt.  Kaimetal.,  ante,  136.) 

10.  An  order  of  arrest  will  be  vacated 
where  the  allegations  of  fraud  are 
unproven,  and  where  there  is  no 
motive  shown  to  cheat.     (Ander- 
son agt.  Hunt,  ante,  336.) 

11.  Evidence  of  false  and  fraudulent 
representations  commented  upon 
and  declared  insufficient  to  sustain 
the  order  of  arrest.     (Id.) 

12.  November  20,  1869,  an  order  for 
the  arrest    of  the  defendant  was 
granted    in    this   action,   and  on 
December  28,  1869,   a  motion  to 
vacate  the  same  was  denied  with 
leave    to    renew    the  motion  on 
showing  the  amount  secured  by  an 
attachment  previously   issued   in 
the    action.     In   1872   the  action 
was  tried  and  judgment  recovered 
by    the    plaintiff.     In   February, 
1877,   this  motion  was  made  to 
vacate  the  order  of  arrest. 

Held,  that-it  was  properly  denied 
as  the  leave  to  renew  was  only 
given  for  a  special  purpose,  and 
the  right  to  renew  was  terminated 
by  the  entry  of  the  judgment. 
(Mills  agt.  Rodewald,  13  Han,  439  ) 

13.  A  policeman  has  no  authority  to 
arrest,  without  a  warrant,  a  per- 
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son  violating  a  city  ordinance, 
unless  expressly  authorized  so  to 
do  by  the  city  charter,  or  unless 
such  violation  of  the  ordinance 
is  accompanied  by  a  breach  of 
the  peace.  (Hennessy  agt.  Con- 
nolly, 13  Hun,  173.) 

14.  The  rule,  that  a  reasonably  clear 
case  must  appear  to  authorize  the 
granting  of  an  order  of  arrest,  ap- 
plies, and  the  order  should  not  be 
granted,  where  the  propriety  of 

f  ranting  it  depends  upon  a  doubt- 
ul  and  important  question  of  law. 
(Cormier  agt.  Hawkins,  69  N.  Y., 
188.) 

15.  As  to  whether,  where  a  party, who 
has  availed  himself  of  an  under- 
taking by  prosecuting  it  to  judg- 
ment, can  thereafter  maintain  an 
action  against  a  surety  thereto  for 
deceit,    based    upon    the    alleged 
falsity  of  the  affidavit  of  justifi- 
cation, queer  e.     (Id.) 

16.  The  right  to  maintain  such  an 
action  is  at  least  too  doubtful  to 
justify  a  preliminary  order  of  ar- 
rest.    (Id.) 


ASSESSMENTS. 

1.  The  proceedings  of  the  commis- 
sioners under  the  act  of  1813,  reg- 
ulating the  opening  of  streets,  are 
judicial,  and  their  report,  when 
confirmed  by  the  supreme  court, 
is  final  and  conclusive  and  cannot 
be  reviewed  for  irregularity,  mis- 
take or  error.     The  judgment  of 
the  court  is  conclusive  as  to  all 
questions  litigated  or  which  might 
have  been  litigated  in  the  proceed- 
ing.    (Methodist  Episcopal  Church 
of  Harlem  agt.  Mayor,  ante,  57.) 

2.  An  action  in  equity  cannot  be 
maintained  to  set  aside  or  reduce 
assessments  imposed  by  the  com- 
missioners in  such  proceedings, 
upon  the  ground  that  the  assess- 
ments exceeded  one-half  of   the 
valuation  of  several  of  the  lots,  as 
made  by  the  assessors  the  preced- 
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ing  year,  or  that  some  of  the  lots 
had  not  been  valued  at  all  pre- 
ceding the  assessment.  (Id.) 

3.  It  was  the  duty  of  the  persons  af- 
fected  to  have  appeared   before 
the  commissioners  in  person  and 
interposed  their  objections.     (Id.) 

4.  Sales  made  by  the  clerk  of  ar- 
rears in  the  city  of  New  York  for 
unpaid  assessments  for  opening 
public  parks,  streets  and  avenues 
may  be  vacated   for  irregularity 
under  chapter  358,  Laws  of  1858, 
as  amended  by  chapter  383,  Laws 
1870,  and  chapter  312,  Laws  Ic74. 
(Matter  of  Deering,  ante,  296.) 

5.  The  opening  of  a  public  park, 
street  or  avenue  under  the  act  of 
1813  (chap.    86),  is  a   "local  im- 
provement."   (Id.) 

6.  An  assessment  for  a  local    im- 
provement in  said  city  is  not  due 
or  a  lien  until  the  title  thereof  is 
entered  in  a  record  of  titles  of 
assessment  lists  confirmed  in  the 
office  of  the  clerk  of  arrears  a-nd 
street  commissioner.     It  is  erro- 
neous, therefore,  to  charge  interest 
thereon  from  the    date    of   con- 
firmation.    (Id.) 

7.  An  assessment  will  be  vacated 
where  in  point  of  fact  it  is  not 
levied  for  works  which  can  be 
said  to  have  been  performed  under 
the  act.     (Matter  of   Van  Buren, 
ante,  513.) 

8.  The  act  of  1871  (Laws  of  1871, 
chapter    566)    contemplated    and 
provided    for  an  assessment  for 
expenses  incurred  in  constructing 
drains.     Where,   as  in  this  case, 
the  great  bulk  of  the  assessment 
was  If  or  work  done  in  filling  up 
sunken  lots: 

Held,  that  it  was  a  "substantial 
error,"  within  the  act  of  1874 
(Laws  of  1874,  chapter  312),  and. 
that  the  assessment  should  be 
vacated  and  set  aside.  (Id.) 

9.  The  corporation   cannot,    under 
the  garb  of  exercising  the  author- 
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ity  conferred  by  a  certain  act, 
exercise  another  and  a  totally 
different  power,  conferred  by 
other  and  different  legislative 
acts,  and  involving  another  and 
different  procedure.  (Id.) 

See  COSTS. 

Matter  of  Jetter,  ante,  67. 


ASSIGNEE. 

1.  An  action  was  brought  upon  a 
promissory  note  made  by  the  de- 
fendant Warner,  to  the  order  of 
and  indorsed  by  one  Ayer,  and 
subsequently     indorsed     by    one 
Alexander,  and  by  him  transferred 
to  the  plaintiff.    Alexander  died 
before  the  trial.     The  signatures 
of  the  maker  and  indorsers  were 
proved.    Ayer  was  called  by  the 
defendants,   the  legal  representa- 
tives   of    Warner,    and    against 
plaintiff's  objection  and  exception 
allowed  to  testify  as  to  a  personal 
transaction,  between  himself  and 
Alexander,   tending    to  establish 
the  defense  of  usury. 

Held,  that  Richardson  was  an 
"assignee"  of  Alexander,  within 
the  meaning  of  section  899  of  the 
Code: 

That  Ayer  was  a  person  "from, 
through  or  under  whom "  Rich- 
ardson derived  title  within  the 
meaning  of  that  section. 

That  the  fact  that  the  defend- 
ants, the  legal  representatives  of 
Warner,  by  whom  Ayer  was  call- 
ed, did  not  derive  title  from  him, 
did  not  render  him  competent. 

That  the  evidence  should  have 
been  excluded.  (Richardson  agt. 
Warner,  13  Nun,  13.) 

2.  Under  section  829   of  the  Code 
of  Civil  Procedure,  which  is  the 
substitute  for  section  399  of  the 
old  Code,  the  witness  would  have 
been  competent,  as  by  that  section 
the  witness  is  only  prohibited  from 
being  examined  in  his  own  behalf 
or  interest,  or  in  behalf  of  the  party 
succeeding  to  his  title  or  interest. 
(Id.) 


ASSIGNMENT. 

1.  Although  an   assignment  giving 
preferences    is    void    under    the 
bankrupt  act,   under  the  condi- 
tions therein  provided,  it  is  void 
only  as  to  persons  and  proceed- 
ings under  that  act,  and  except  as 
to  such  persons  and  proceedings  it 
is  valid  as  ever.      (Williams  agt. 
Pitts,  ante,  331.) 

2.  A  voluntary  assignment    under 
the  laws  of  Ohio  takes  precedence 
of  a  fund  in  this  state,  as  against 
a  subsequent    attachment    insti- 
tuted at  suit  of  creditors.     (Kel- 
stadt  agt.  Beilly,  ante,  373.) 

3.  Property    assigned     cannot    be 
reached  on  attachment  based  on 
the   charge  that  the  assignment 
was  made  to  defraud  creditors,  if 
the  property  has  changed  its  form. 
That  is  moneys  arising  from  as- 
signed claims  cannot  be  attached, 
though  the  claims  could  have  been 
reached,  had  the  attachment  been 
levied  before  they  were  changed 
into    money.      (Matter  of   Freel, 
ante,  386.) 


ATTACHMENT. 

1.  An  attachment  should  not  issue 
unless  it  clearly  appears  that  but 
one  construction  is  to  be  placed 
on  the  acts  of  the  party  against 
whom  the  attachment  is  asked  — 
a     construction     unfavorable     to 
honesty.     (Andrews  agt.  Schwartz 
etal.,  ante,  190.) 

2.  Persons    who    are  sued  have  a 
perfect  right  to  give  up  business 
if  it  does  not  pay,  or  their  factory 
or  place  of  business  is  burned  out, 
to  collect  their  debts  and  assets, 
and  to  pay  or  secure  their  credi- 
tors.   (Id.) 

3.  There  is  nothing    in  these   cir- 
cumstances to  warrant  the  grant- 
ing of  an  attachment  on  the  ground 
that  defendants  were  about  to  dis- 
pose of  their  property,  and  to  leave 
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the  state,  in  order  to  defraud  their 
creditors.    (Id.) 

4.  Prior  to  1831  non-residents  could 
only  be     proceeded    against    by 
either  a  wan-ant  or  long  attachment. 
Either  process  might  be  used  in 
the  commencement  of  suits  against 
non-residents  previous  to  the  act  of 
1831.     (Oarlock  agt.  James,   ante, 
306.) 

5.  By  the  act  of  183.1  no  new  pro- 
cess  for   the   commencement   of 
actions  against  non-residents  was 
created.     This  act  withdrew  from 
use  (except    in  a   few   excepted 
cases)  the  warrant  previously  avail- 
able against  non-residents,  and  ex- 
tended for  use  against  them  a  sum- 
mons, the  use  of  which  hitherto 
had    been    prohibited,    and    also 
shortened  the  time  for  the  return 
of  both  the  summons  and  attach- 
ment.    (Id.) 

6.  In  order  to  have  the  benefit  of 
an  attachment  against  a  non-resi- 
dent the  applicant  must  aver  the 
facts  that  are  necessary  to  be  now 
averred  to  entitle  a  party  to  a  long 
attachment,  and  superadd  to  that 
the  facts  which  change  the  time 
for  its  return  from  not  less  than 
six  nor  more  than  twelve  days  to 
not  less  than  two  nor  more  than 
four  days.     In  other  words  aver 
what  is  necessary  to  change    it 
from  a  long  to  a  short  attachment. 
(Id.) 

7.  The    affidavit    must     also    give 
facts  from  which  the  justice  (to 
whom  the  application  for  a  sJwrt 
attachment  against  a  non-resident 
is  made)  could   judicially  deter- 
mine that  the  case  is  one  in  which 
a  warrant  could  not  issue,  or  at 
least  it  must  furnish  the  best  evi- 
dence attainable  of  the  fact  that  a 
warrant  could  not  issue.    (Id. ) 

8.  In  an  action  brought  in  a   jus- 
tice's court  agamst  a  non-resident 
by  a  short  attachment,  the  affidavit 
on  which  the  attachment  was  ob- 


tained read  as  follows:  "  ONEIDA 
COUNTY,  ss. :  W.  G.,  being  duly 
sworn,  deposeth  and  saith  that  P. 
J.  is  justly  indebted  to  this  depon- 
ent on  a  demand  arising  upon 
contract  in  the  sum  of  seventy-six 
dollars  or  more  over  and  above 
all  discounts  which  the  said  P. 
J.  may  have  against  him.  And 
deponent  further  saith  that  the 
said  P.  J.  is  not  a  resident  of  the 
county  of  Oneida,  and  that  no 
warrant  can  issue  against  him  on 
the  demand  of  this  deponent  ac- 
cording to  the  act  to  abolish  im- 
prisonment for  debt  and  to  punish 
fraudulent  debtors." 

Held,  that  the  attachment  was 
improperly  issued  because  the  affi- 
davit does  not  state  facts  and 
circumstances  which,  under  section 
26,  article  2,  title  4,  chapter  2, 
part  3  of  the  Revised  Statutes,  or 
under  section  34  of  chapter  300 
of  the  Laws  of  1831,  would  entitle 
the  plaintiff  to  a  long  attachment. 

Held,  also,  that  the  affidavit  is 
defective,  in  that  it  does  not  give 
facts  showing  how  the  demand  of 
the  plaintiff  arose  upon  contract, 
and  that  it  states  no  facts  or  cir- 
cumstances showing  that  the  de- 
mand is  not  one  in  which  a 
warrant  could  be  issued  against 
the  defendant.  (Id.) 

9.  A    voluntary  assignment  under 
the  laws  of  Ohio  takes  precedence 

.  of  a  fund  in  this  state,  as  against 
a  subsequent  attachment  insti- 
tuted at  suit  of  creditors.  (Kel- 
stadt  agt.  Reilly,  ante,  373.) 

10.  Where  a  motion  is  made  by  a 
judgment  creditor  of  defendant  to 
set    aside    plaintiff's  attachment, 
granted  prior  to  recovery  of  judg- 
ment ( upon  an  affidavit  showing 
that  she  has  acquired  a  lien  upon 
the   property  of  defendant ),  be- 
cause of  the  insufficiency  of  the 
affidavits  on  which  it  was  granted, 
the     plaintiff     may     offer     new 
proof,  by  affidavits,  sustaining  the 
grounds  for  attachment  recited  in 
the    warrant.      (Steuben     County 
Bank  agt.  Alberger,  ante,  481.) 
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11.  For  this  purpose  a  lienor  must 
be  regarded  as   included  in  the 
term  "  defendant "  as  used  in  the 
first  clause  of  the  second  sentence 
of  section  683.     (Id.) 

12.  A  motion  to  vacate  an  attach- 
ment on  the  ground  of  the  insuffi- 
ciency of  the  affidavits  on  which 
it  was  granted,  can  be  made  by 
a  defendant  only.     A  mere  lienor 
can  only  move  to  vacate  upon  affi- 
davits on  his  own  part,  in  which 
case  the  plaintiff  may  oppose  such 
motion  by  new  proofs,   limited, 
however,  to  such  proof  as  tends 
to    sustain    the    ground   for    the 
attachment,  recited  in  the  warrant, 
except  in  the  case  specified  in  the 
last  clause  of  section  683.    (Id.) 

13.  It  seems  that  the  new  •Code  is  to 
permit  a  lienor  to  vacate  an  attach- 
ment which  stands  in  his  way,  on 
any  ground  formerly  open  to  him, 
or  upon  affidavits   controverting 
those  upon  which  the  attachment 
was    issued,   but    not    upon    the 
ground  of  irregularity.     (Id.) 

14.  Property    assigned    cannot    be 
reached  on  attachment  based  on 
the    charge  that  the  assignment 
was  made  to  defraud  creditors,  if 
if  the  property  has  changed  its 
form.     That    is    moneys    arising 
from  assigned  claims   cannot  be 
attached,  though  the  claims  could 
have  been  reached,  had  the  attach- 
ment been  levied  before  they  were 
changed  into  money.     (Matter  of 
Fred,  ante,  386.) 

15.  Where,  on  an  application  made 
in  a  civil  proceeding  for  an  attach- 
ment to  punish  a  party  for  a  fail- 
ure to  comply  with  an  order  of 
the  court  directing  the  payment 
by  him  of  a  sum  of  money,  it 
appears  that  his  failure  to  comply 
with  it  arises  from  his  not  having 
the  money  wherewith  to  do  so, 
and  it  does  not  appear  that  he  has 
disabled    himself    from    paying, 
with  intent  to  avoid  complying 
with    the  order,   the  attachment 


should  not  issue.     (Cochran  agt. 
Ingersoll,  13  Hun,  368.) 

16.  An    attachment    cannot  be  de- 
manded as  matter  of  right ;  and 
whether  in  a  particular   case  it 
should  issue  is  within  the  discre- 
tion of  the  court;  an  order,  there- 
fore, refusing  the  writ  is  not  re- 
viewable  here.  (Sartwellagt  Field, 
68  N.  T.,  341.) 

17.  It  is  not  necessary,  in  order  to 
give  jurisdiction   to  issue   an  at- 
tachment under  the  Code  (sec.  227), 
that    the    affidavit    should    state 
specifically  that  a  summons   has 
been  issued   or  served;  a    state- 
ment   that    an    action    has  been 
commenced   is   sufficient.     (Wal- 
lace agt.  Castle,  68  N.  T.,  370.) 

18.  To   authorize  the  issuing  of  an 
attachment  it    is    not    necessary 
that  a  summons  shall  have  been 
served;    for    that    purpose     "an 
action    shall    be    deemed    com- 
menced   when    the    summons   is 
issued. "      (Code,     sec.     227,     as 
amended  in  1866.)    (Id.) 

19.  The  fact  that  a  debtor,  who  re- 
sides in  another  state,  has  a  place 
of    business    within    this    state, 
does  not   make    him    a    resident 
here,  so  as  to  prevent  the  issuing 
of     an    attachment    against   him 
as  a  non-resident.     (Id.) 

20.  An  order  of    special  term  va- 
cated an  attachment  ' '  on  the  de- 
fendants stipulating  no,t  to  bring 
any  actions  on  the  undertaking 
furnished    *    *    *    on  the  issu- 
ing of  said  attachment,  or  on  ac- 
count"   thereof.      Plaintiff      ap- 
pealed from  so  much  of  the  order 
as  vacated  the  attachment.     On 
appeal  from  an  order  of   general 
term,    reversing    said    order   of 
special  term,  it  was  claimed  that 
plaintiff,  by  appealing  only  from 
the  portion  of  the  order  against  it, 
accepted  the  portion  inuring  to 
its  benefit,    and    so  waived    the 
right  of  appeal.     Held,  untenable, 
as  the  rule  invoked  only  applies 
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where  the  provisions  of  the  judg- 
ment or  order  are  such  that  a 
party  by  not  appealing  from  a 
part  enforces  or  accepts  a  sub- 
stantial benefit  therefrom,  which 
did  not  appear  in  this  case;  that 
the  form  of  the  notice  of  appeal 
at  most  only  presented  a  question 
of  irregularity.  (Id.) 

21.  A  sheriff,  who  has  taken  proper- 
ty by  virtue  of  a  warrant  of  at- 
tachment issued  under  the  Code, 
is  not  entitled  to  poundage  in  case 
of  a    subsequent    settlement    of 
plaintiff 's  claim  before  any  sale  of 
the  property  by  the  sheriff.    (FoL- 
GERand  MILLER,  JJ.,  dissenting.) 
(Ger.  Am.  Bk.  agt.  M.  R.  Coal  Co., 
68  N.  F.,585.) 

22.  Section    243    of    the  Code,   as 
amended    in    1865    only    allows 
poundage    in    case    of  a  sale  by 
virtue  of  the  attachment  before 
judgment;  and  then  only  in  case 
a  settlement   has  been  had  or  a 
judgment  recovered  and  collected 
in  whole    or    in    part,    in  which 
cases  poundage  is  to  be  estimated 
on  the  amount  collected,  or  "the 
amount    at    which    settlement  is 
made."  (FoLOERand  MILLER,  JJ., 
dissenting.)    (Id.) 

23.  In  an  action  against  a  sheriff  for 
failure  to  return  an  execution,  it 
may  be  proved  in  mitigation  of 
damages,  that  prior  to  the  return 
day  the  plaintiff 's  interest  in  the 
judgment  was  levied  upon  by  vir- 
tue   of    an  attachment,  and  was 
liable     to    be    applied     thereon. 
( Wehle  agt.  Connor,  69  N.  T. ,  546. ) 

24.  Where  a  sheriff  having  an  execu- 
tion in  his  hands  receives  an  at- 
tachment against  the    judgment 
creditor,   and    by  virtue    thereof 
levies  upon  the  judgment  debt, 
the    attachment    becomes  a  lien 
upon  the  judgment  and  execution, 
and  all  moneys  collected  upon  the 
execution  are  liable  to  be  applied 
toward  the  payment  of  any  judg- 
ment   recovered    in    the    action 
wherein  the  attachment   was  is- 


sued; and,  until  the  attachment 
is  vacated,  or  the  lien  thereof  in 
some  manner  discharged,  it  must 
be  regarded  as  valid  process,  and 
the  sheriff  has  no  right  to  pay 
over  to  the  judgment  creditor 
moneys  collected  on  the  execution. 
(Id.) 

25.  Where,  therefore,  it  appears  in 
an  action  against  the  sheriff  for 
failure  to  return    the    execution 
that  such  a  lien  by  attachment 
existed  at  the  time  of  the  com- 
mencement of  the  action, plaintiff 
is  only  entitled  to  nominal  dam- 
age.    The  defendant's  failure  to 
perform  his  duty,  although  not 
justified  or  excused,  does  not  en- 
title plaintiff  to  recover  more  than 
the  damages  he  has  actually  sus- 
tained.    (Id.) 

26.  Where  the  sheriff  acted  lawfully 
in  levying    the    attachment,   the 
question,  whether  he  acted  in  bad 
faith,   cannot    be    considered    in 
such  action,  as  the  rights  of  the 
attaching  creditors  could  not  be 
affected  thereby.    (Id.) 

27.  It  seems  that  in  order  to  make  a 
valid  levy  by  virtue  of  the  attach- 
ment,  when  the  sheriff    himself 
holds  the  execution,  it  is  not  neces- 
sary to  serve  notice  of  the  prop- 
erty   levied    on,   as    required  by 
section  235  of  the  Code.     (Id.) 


ATTORNEY  AND  CLIENT. 

1.  Where  an  appeal  has  been  with- 
drawn and  dismissed  by  the  gene- 
ral term  on  the  consent  of  the  only 
appellant,   no  other  party  to   t/ie 
action  has  a  right  to  move  the 
general  term    afterwards  for  an 
affirmance  of  the  order  or  judg- 
ment appealed  from.     The  party 
appellant  or  the  parties  appellants 
are  the  only  parties  who  can  move 
the  court  in  favor  of  the  appeal. 
(Struppmann   agt.    Midler,    ante, 
427.) 

2.  Where,  after  such  dismissal,  the 
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attorney  for  infant  parties  to  the 
action,  who  had  no  interest  in  said 
appeals,  after  having  been  in- 
formed by  the  general  term  that 
he  appeared  for  a  party  who  had 
no  right  to  take  any  proceeding  on 
that  appeal,  still  prosecuted  the 
appeal  to  the  court  of  appeals  : 

Held,  that  he  did  it  at  his  own 
risk,  as  if  he  were  the  appealing 
party,  and  should  be  held  person- 
ally liable  for  the  costs.  (Id.) 

.  The  defendant's  intestate  and  the 
plaintiff's  testator  entered  into  an 
agreement  whereby  the  former, 
an  attorney,  agreed  to  collect  the 
rents  due  on  certain  manorial 
leases  belonging  to  the  latter,  and 
to  receive  for  such  services  the 
taxable  costs  of  the  actions  to  be 
brought ;  under  which  agreement 
some  twenty  or  thirty  actions 
were  commenced.  At  the  time 
of  the  death  of  defendant's  intes- 
tate, plaintiffs  had  been  defeated 
in  one  action  because  of  a  failure 
to  notify  the  tenant  of  an  assign- 
ment of  the  lease,  two  actions  had 
been  discontinued  and  the  costs 
paid,  and  seven  were  pending;  to 
the  two  actions  discontinued  and 
the  seven  actions  still  pending, 
the  same  defense  of  neglect  to 
give  notice  of  the  assignment  of 
the  lease  had  been  interposed. 
Upon  an  accounting,  the  referee 
found  that  the  amount  of  the 
taxable  costs  in  said  nine  actions 
was  $901.81,  but  refused  to  allow 
that  amount  to  the  defendant. 
The  court  at  special  term  held 
that  as  the  notice  was  not  proper- 
ly a  proceeding  in  the  action,  that 
the  mere  fact  that  the  defendant's 
intestate  commenced  the  actions 
for  the  assignee  of  the  lease, 
without  ascertaining  that  the  ten- 
ant had  been  notified  of  the 
assignment,  was  not  sufficient  to 
show  that  he  was"  guilty  of  negli- 
gence or  wanting  in  reasonable 
professional  skill,  and  allowed  to 
the  defendant  the  $901.81. 

Held,  that  the  defendant  should 
be  allowed  that  amount.  (Sey- 
mour agt.  Cagger,  13  Hun,  29.) 


4.  Where  a  client  refuses  to  pay  an 
attorney's  bill  on  the  ground  that 
he  had  been  defeated  and  damaged 
by  reason  of  the  negligence  and 
want  of    skill    of    the  attorney, 
such  negligence  or  want  of  skill 
must  be  established  by  him  affir- 
matively. 

A  failure  to  succeed  in  a  law 
suit  is  not  prima  facie  evidence  of 
negligence  or  want  of  proper 
skill.  (Id.) 

5.  The    fact  that  an    attorney  was 
employed    by    one    proposing  to 
loan    money  on  bond  and  mort- 
gage to  draw  the  papers,  and  that 
the  money  was  advanced  upon 
the  securities  through  the  attor- 
ney, is  no  proof  of  authority  upon 
his  part  to  collect  the  principal, 
where  he  has  not  been  entrusted 
with  the  custody  of  the  securities ; 
nor  can  it  be  inferred  that  the  at- 
torney was  authorized  to  receive 
the  principal,  from  the  fact  that 
he  had  authority  to  collect  the  in- 
terest.    (Smith  agt.   Kidd,  68  N. 
T.,  130.) 

6.  It  seems,  that  even  if  the  attorney 
has  been  usually  employed  by  the 
lender  to  receive  moneys,  or  has 
on  other  occasions  received  prin- 
cipal which  he  has  paid  over,  this 
does  not  constitute  such  an  au- 
thority.    (Id.) 

7.  The  possession  of  the  securities 
by  the  attorney,  in  the  absence  of 
proof  aliunde  of  express  authority, 
is  the  indispensable  evidence  of 
his  authority  to  collect  the  prin- 
cipal.    (Id.) 

8.  Even  if  an  attorney  have  author- 
ity to  receive  payment  of  an  ob- 
ligation, this  does  not  authorize 
him  to  receive  it  before  it  is  due. 
(Id.) 

9.  Where  an  attorney  in  an  action 
is  in  contempt  for  the  violation 
of  an  injunction  therein,  or  for 
any  act  inconsistent  with  his  re- 
lation to  the  court,   and  suitors 
have  sustained  damage,  the  rem- 
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edy  is  by  summary  proceedings, 
not  by  action.  (Foster  agt.  Town- 
ahend,  68  JV.  T.,  203.) 

10.  An  attorney  is  not  authorized  by 
his  retainer,  to  satisfy  a  judgment 
without  payment,  or  to  compro- 
mise or  release  the  same ;  nor  can 
he  settle  a  suit  and  conclude  his 
client  in  relation  to  the  subject  in 
litigation  without  consent  of  the 
latter.     (Mandevtile  agt.  Reynolds, 
WN.  T.,  529.) 

11.  An  attorney  employed  to  collect 
a  claim  has  authority  by  virtue 
of  his  original  retainer,  after  he 
obtains  judgment,  to  institute  sup- 
plementary proceedings  thereon, 
and  to  procure  the  appointment 
of  a  receiver;  these  are  proceed- 
ings in  the  suit.     ( Ward  agt.  Roy, 
69  N.  T.,  96.) 

12.  But  it  seems  he  has  not  authority 
by  virtue  of  such  retainer  to  com- 
mence an  action  in  the  name  of  the 
receiver  against  a  third  person,  to 
set  aside  as  fraudulent  a  convey- 
ance from  the  judgment  debtor. 
(Id.) 

13.  The  F.  S.  M.  Co.,  a  foreign  cor- 
poration, had  a  general  office  in 
New  York  in  charge  of  B.,   as 
agent.     He  had  charge  of  collec- 
tions in  this  state,  and  employed 
an  attorney  to  collect  a  promis- 
sory note  in   his  possession,  be- 
longing to   the    company.      The 
attorney  obtained  judgment  and 
instituted  supplementary  proceed- 
ings thereon,    in  which    plaintiff 
was  appointed  receiver.     This  ac- 
tion was  brought  by  and  at  the 
instance  of  said  attorney  to  set 
aside  as  fraudulent  a  conveyance 
by  the  judgment  debtor  to.  defend- 
ants.    B.   did  not  authorize  and 
was  not    informed   of    the  com- 
mencement of  the  action;  he  was, 
however,  advised   thereof  before 
trial,  and  recognized  the  action  of 
the  attorney  as  being  for  the  com- 
pany.    Defendants  succeeded   in 
their  defense,  and  moved  that  the 
company  be  compelled  to  pay  the 


costs.  Held,  that  the  facts  justi- 
fied the  inference  that  the  com- 
pany, through  B.,  with  a  knowl- 
edge of  all  the  attorney  had  done, 
ratified  his  acts,  and  it  was  bound 
by  them,  although  the  attorney 
had  no  authority  originally  to 
commence  the  action ;  and  that  the 
company  was  properly  charged 
with  the  costs.  (Id.) 

14.  The  provision  of  the  Code  (sec. 
303),  repealing  former  restrictions, 
and  declaring  that  the  measure  of 
compensation  for  the  services  of 
an  attorney  shall  be  left  to  the 
agreement  between  him  and  his 
client,  has  no  application  to  a  con- 
tract in  relation  to  services  already 
rendered,  but  has  reference  only 
to  prospective  services.     ( White- 
head  agt.  Kennedy,  69  N.  Y.,  462.) 

15.  As    to  whether  said  provision 
qualifies  in  any  manner  the  gen- 
eral principle  requiring  an  attor- 
ney, seeking  to  avail  himself  of  a 
contract  made  with  his  client,  to 
establish  affirmatively  that  it  was 
made  by  the  latter  with  full  knowl- 
edge of  all  the  material  circum- 
stances known  to  the  former,  and 
was  in   every  respect  free  from 
fraud  on  his  part,  or  misconcep- 
tion upon  the  part  of  the  client, 
and  that  a  reasonable    use    was 
made  by  the  attorney  of  confi- 
dence reposed  in  him,  quaire.   (Id.) 


AWARD. 

.  A  liberal  interpretation  will  be 
given  to  the  submission  to,  and  to 
the  award  of  arbitrators,  so  as  to 
uphold  the  latter  when  not  at- 
tacked for  corruption  or  miscon- 
duct of  the  arbitrators.  (Curtis 
agt.  Ookey,  68.  N.  Y.,  300.) 


BANKRUPT  ACT. 

1.  The  defendants  were  indorsers  of 
a  promissory  note  held  by  the 
plaintiffs.  After  the  giving  of  the 
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note,  but  before  its  maturity,  the 
defendants  instituted  proceedings 
under  the  bankrupt  act  to  procure 
a  discharge  from  their  debts  by  a 
compromise  proposed  to,  and 
accepted  by  the  creditors.  They 
set  forth  in  the  statement  of  their 
debts  this  note,  and  tendered  to 
the  plaintiffs  the  twenty-five  per 
cent  accepted  by  the  other  credit- 
ors, but  the  same  was  rejected. 
After  defendants'  discharge  this 
action  was  brought  upon  the  note. 
Held,  that  their  liability  thereon 
was  not  affected  by  the  proceed- 
ings in  bankruptcy;  that  the  com- 
promise only  released  them  from 
those  debts  or  liabilities  which  had 
then  become  fixed  and  due,  and 
not  from  debts  on  which  they 
were  only  contingently  liable. 
(Smith  agt.  Krauskopf,  13  Hun, 
526.) 

2.  Under  the  provisions  of  the  bank- 
rupt act  prohibiting  any  creditor 
who  has  proved  his  debt  or  claim 
from  maintaining  any  suit  at  law 
or  in  equity  thereupon  against  the 
bankrupt, unless  a  "discharge has 
been  refused  or  the  proceedings 
have  been  determined  without  a 
discharge,"  the    proceedings  are 
not  determined  unless  an  order  to 
that  effect  has  been  entered  by  the 
United  States  court.     (Miller  agt. 
O'Kam,  13  Hun,  594.) 

3.  If  a  creditor  has  proved  his  claim 
against  the  bankrupt,  a  surety  for 
the   bankrupt,    who,   after    such 
proof  thereof,  pays  the  debt,  occu- 
pies the  position  of  the  original 
creditor  as  to  the  enforcement  of 
the  claim  by  suit.     (Id.) 

4.  This  action  was  brought  upon  an 
undertaking  given  to  procure  the 
discharge    from    arrest    of    one 
Miller,  who  had  been  sued  by  the 
plaintiff,  as  an  assignee  in  bank- 
ruptcy, to  recover  money  collected 
by  Miller  for  the  bankrupt,  which 
he  had  failed  to  pay  over.     Plain- 
tiff having  recovered  a  judgment 
in  the  first  action  for  $2,195.50 
and  taken  the  necessary  measures 


to  charge  the  bail,   brought  this 
action  upon  the  undertaking. 

Held,  That  the  action  was  prop- 
erly brought  in  the  state  court 
and  could  be  maintained.  (Tullis 
agt.  Miller,  13  Hun,  363.) 

5.  That  even  if  the  amendment  to 
the  bankrupt  act,  passed  in  1874, 
operated  in  any  case  to  deprive 
the  state  courts  of  jurisdiction 
over  an  action  brought  by  an 
assignee  in  bankruptcy,  this  case 
was  not  affected  thereby,  for  the 
reason  that  the  cause  of  action 
did  not  arise  under  the  laws  of 
the  United  States,  and  that  it  was 
not  brought  for  the  collection  of 
the  legal  assets  or  debts  of  the 
bankrupt.  (Id.) 


BANKRUPTCY. 

1.  It  seems  that  an  order  in  proceed- 
ings for  the  sale  by  a  general  as- 
signee in  bankruptcy  of  the  prop- 
erty of  the  bankrupt,  directing  the 
sale  of  the  right,  title  and  interest, 
&c.,  of  the  bankrupt,  is  sufficient; 
it  is  not  necessary  that  it  should 
direct  the  sale  of  the  right,  title 
and  interest  which  the  assignee 
acquired  by  the  decree  in  bank- 
ruptcy.     (Smith  agt.   Sclwltz,    68 
N.  Y.,  41.) 

2.  As  to  whether  Rule  70  of  the 
United   States    district  court  for 
the  southern  district  of  New  York, 
providing  that  all  notices  of  pro- 
ceedings in  bankruptcy  required 
to  be  published  shall  be  inserted 
in  at  least  three  of  certain  papers 
named,  applies  to  notices  of  sale 
by    general    assignees    in    bank- 
ruptcy, quaere.     (Id.) 

3.  Where,  in  an  action  involving  a 
title  to  real  estate  acquired  under 
a  sale    by    an    assignee   in  bank- 
ruptcy,  no  objection  is  made  to 
the  sufficiency  of  the  publication 
of  notice  of  sale,  and  no  finding 
or  request  to  find  upon  the  sub- 
ject, the  question  cannot  be  con- 
sidered here.     (Id.) 
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BILL  OF  PARTICULARS. 

1.  The  complaint  in  this  action 
alleged  that  in  or  about  the  years 
1876  and  1877,  this  plaintiff  was 
the  lawful  owner  of,  and  entitled 
to,  the  quiet  and  peaceable  posses- 
sion of  certain  goods,  chattels  and 
personal  property,  of  the  value  of 
$5,000,  and  that  the  same  were 
wrongfully  taken  and  carried  away 
by  the  defendant  herein  and  con- 
verted to  his  own  use. 
Held,  that  the  action  was  a 

E  roper  one  in  which  to  order  a 
ill  of  particulars.    (Robinson  agt. 
Comer,  18  Hun,  291.) 


BONA  FIDE  HOLDER. 

1.  In  the  absence  of  proof  of  fraud 
or  misappropriation,  the  presump- 
tion is  that  the  indorsee  of  a  nego- 
tiable bill  or  note  is  a  bona  fide 
holder  for  value ;  this  presumption 
is  not  repelled  merely  by  proof 
that  the  paper  as  between  the  im- 
mediate parties  was  without  con- 
sideration, and  was  made,  indorsed 
or  accepted  by  one  for  the  sole 
accommodation    of    the      other. 
(Harger  agt.    WerraU,  69  N.    Y., 
370.) 

2.  Where,  therefore,  in  an  action 
by  an  indorsee  before  maturity 
against  the  acceptors  of  a  bill,  the 
defense  was  that  the  acceptance 
was    without    consideration    and 
solely  for  the  accommodation  of 
the  drawer,  and  that  it  was  dis- 
counted   by    plaintiffs     for    the 
drawer,  at  a  usurious  rate  of  inter- 
est, held,  that  the  burden  was  upon 
defendants  to  show  the  amount 
paid  by  plaintiffs  for  the  bill,  and 
in  the  absence  of  any  evidence 
upon  the  subject,  that  plaintiffs 
were  entitled  to  recover.     (Id.) 

8.  Where  a  promissory  note  is  made 
for  the  accommodation  of  the 
payee,  but  without  restriction  as 
to  its  use,  an  indorsee  taking  it  in 
good  faith  as  collateral  security 
tor  an  antecedent  debt  of  the 


payee  and  indorser,  without  other 
consideration,  occupies  the  posi- 
tion of  a  holder  for  value,  and  cant 
recover  thereon  against  the  maker. 
The  precedent  debt  is  a  sufficient 
consideration  for  the  transfer,  and 
no  new  consideration  need  be 
shown.  (Grocers'  Bank  agt.  Pen- 
field,  Q9N.  F.,502.) 

4.  It  is  only  where  the  note  has  been 
diverted  from  the  purpose  for 
which  it  was  intended,  by  the 
payee,  or  where  some  other  equity 
exists  in  favor  of  the  maker,  that 
it  is  necessary  that  the  holder 
should  have  parted  with  value  on 
the  faith  of  the  note,  in  order  to 
enforce  the  same.  (Id.) 


BOND. 

1.  The  respondent,  a  legatee  for  life 
in  the  rents,  &c. ,  of  certain  prop- 
erty devised  by  the  will  of  appel- 
lant's testator,  applied  to  the  sur- 
rogate to  be  allowed  to  receive 
such  part  of  the  legacy  as  was 
necessary  for  her  support,  under 
the  statute  authorizing  the  surro- 
gate to  allow  this  to  be  done,  upon 
it  appearing  to  him  that  the  assets 
in  the  hands  of  the  executor 
exceed,  by  one-third,  all  debts, 
&c.,  then  known,  upon  the  execu- 
tion of  a  satisfactory  bond  for  the 
return  of  such  portion,  with 
interest,  whenever  required.  A 
bond  was  tendered  by  the  peti- 
tioners conditioned  for  the  refund- 
ing of  such  moneys  ' '  as  may  be 
necessary  to  enable  the  executors 
to  pay  and  discharge  the  debts  of 
the  testator,  and  the  legacy  having 
priority  to  hers." 

Upon  appeal  from  an  order 
made  by  the  surrogate  directing 
the  payment  to  the  petitioner  of  a 
portion  of  her  legacy,  held,  that,  in 
order  to  give  jurisdiction  to  the 
surrogate,  it  must  appear  that 
there  is  a  surplus  of  assets  by  at 
least  one-third;  and  that  as,  in 
this  case,  no  proof  on  this  point 
appeared  to  have  been  taken 
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before  the    surrogate,   the  order 
was  unauthorized. 

That  the  bond  did  not  conform 
to  the  statute,  which  required  it  to 
be  conditioned  for  the  refunding 
of  the  money  whenever  required, 
and  not  simply,  if  necessary  for 
the  payment  of  debts  and  prior 
legacies.  (Barnes  agt.  Barnes,  13 
Hun,  233.) 

2.  Under  the  provisions  of  chapter 
348  of  Laws  of  1860  as  amended 
by    chapter  56    of   the   Laws   of 
1875,  the  failure  of  an  assignee  to 
give  a  bond  does  not  invalidate 
the    assignment,    but  the  statute 
simply  prohibits  him  from  selling 
the  assigned  property  or  convert- 
ing it  to  the  purposes  of  the  trust 
until  he  shall  have  entered  into 
such  bond.    ( Worthy  agt.  Benham, 
13  Hun,  176.) 

3.  A  married  women  is  not  liable 
upon  a  guardian's  bond,  executed 
by  her  as  surety,  when  there  is 
nothing  expressed  therein  show- 
ing an  intention  to  charge  her  sepa- 
rate estate.     (Gasman  agt.  Cruger, 
69  N.  T.,  87.) 

4.  The  fact  that  the  bond  was  exe- 
cuted in  compliance  with  an  order 
of  the  court,  and  that  the  law  re- 
quires two  sufficient  sureties,  does 
not  make  her  liable.     (Id.) 

5.  So  also  the  making  of  an  affida- 
vit, on  her  part,  that  she  possessed 
enough  estate  to  make  her  a  suffi- 
cient surety,  does  not  incorporate 
into  her  contract  an  expression  of 
intent  to  bind  her  separate  estate. 
(Id.) 

6.  Suretyship  for  a  guardian  is  not 
an  exception  to  the  rule  that  the 
contract  of  suretyship,  if  void  at 
law,  cannot  be  enforced  in  equity. 
(Id.) 

7.  In  an  action  against  the  sureties 
upon  a  bond  given  by  a  special 
administrator  or  collector  under 
the  statute  (2  R.  8.,  77,  sec.  43),  a 
recital  in  the  bond  that  the  surro- 


gate was  about  to  issue  letters, 
with  proof  that  defendant's  prin- 
cipal acted  as  special  administra- 
tor, was  called  to  account  and  was 
decreed  to  be  in  default  as  such, 
is  sufficient  without  proof  of  the 
actual  appointment  and  the  issu- 
ing of  letters  to  the  special  admin- 
istrator; it  is  not  necessary  that 
the  bond  should  state  an  actual 
appointment.  (Dayton  agt.  John- 
son, 69  N.  T.,  419.) 

8.  As  to  whether  in  such  an  action 
a  decree  of  the  surrogate  adjudg 
ing  defendant's  principal  to  be  in 
default     and     determining     the 
amount  thereof  is  competent  evi- 
dence against    the    defendant  to 
show  a  breach  of  the  bond,  it  ap- 
pearing by  the  decree  that  the  cita- 
tion upon  which  the  proceedings 
before  the  surrogate  were  based 
was  only  served  upon  such  princi- 
pal by  publication,  quaere  (MILLER 
and  EARL,  JJ.,  holding  that  it  was 
competent,  that  the  service  was 
sufficient    to  give  the  surrogate 
jurisdiction;    CHURCH,    Ch.     J., 
ALLEN  and  FOLGER,  JJ.,  that  it 
was  not,  that  service  by  publica- 
tion gave  the  surrogate  no  juris- 
diction).    (Id.) 

9.  It  is  to  be  presumed  in  favor  of 
the  validity  of    proceedings  ap- 
pointing a  special  administrator 
that  he  took  the  oath  required  by 
law.    (Id.) 

10.  In  such  an  action  upon  due  proof 
being  made  that  upon  the  settle- 
ment of  the  accounts  of  defend- 
ant's   principal,   it    appeared    an 
amount  of  money  remained  in  his 
hands  which  he  had  failed  to  pay 
over,  the  burden  is  upon  the  de- 
fendant to  show  that  this  has  been 
paid  over ;  the  presumption  is  that 
it  has  not  been,  and  to  escape  lia- 
bility the  presumption    must  be 
rebutted  by  proof  that  it  has.  (Id.) 

11.  A  public  administrator  who  has 
succeeded  to  the  rights  of  a  special 
administrator,  and  to  whom  the 
bond  of  the  latter  has  been  duly 
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assigned  for  the  purpose  of  prose- 
cution (sec.  65,  chap.  460,  Laws  of 
1837),  may  bring  an  action  as  pub- 
lic administrator  upon  the  bond. 
(Id.) 

12.  A  purchaser  of  a  bond  and  mort- 
gage takes  it  subject  to  the  equi- 
ties between  the  original  parties, 
and  the  assignor  can  give  no  better 
title  than  he  has  himself.     (Davis 
agt.  Bechsiein,  69  N.  T.,  440.) 

13.  It  is  only  where  the  owner  has 
by  his  own  affirmative  act  con- 
ferred the  apparent  title  and  ab- 
solute ownership  of  a  non-negoti- 
able chose  in  action  upon  another, 
on  the  faith  of  which  it  has  been 
purchased  for  value,   that  he  is 
precluded  from  asserting  his  real 
title.     (Id.) 

14.  Plaintiff  and  her  husband  exe- 
cuted to  R.  a  bond  and  mortgage 
simply  as  an  accommodation,  to 
be  used  as  collateral  security  for 
a  loan  he  proposed  effecting.     R. 
failed  to  procure  the  loan,  but  sold 
the  bond  and  mortgage  to  defend- 
ant B.     In  an  action  brought  by 
plaintiff    to  have  the  bond    and 
mortgage  canceled,  field,  that  R. 
having  no  authority  to  sell  the 
bond  and  mortgage,  conveyed  no 
title  to  B.,  and  that  plaintiff  was 
entitled  to  judgment  declaring  the 
bond  and  mortgage  void  as  against 
her.     (Id.) 

15.  Plaintiff's  husband  was  not  made 
a  party  to  the  action.    At  the  open- 
ing of  the  trial  the  defendant's 
counsel  objected  to  proceeding  on 
the  ground  that  the  husband  was 
a  necessary  party.     Held,  that  the 
defect  not  having  been  taken  by 
answer    or   demurrer,    must    be 
deemed  to  have  been  waived,  and 
that  there  was  no  mistrial.     (Id.) 


BROKER 

1.  In  cases  of  exchange  of  property, 
real  estate  brokers,  employed  as 
middlemen  to  bring  purchasers 


together  to  enable  them  to  make 
their  own  bargains,  may  charge 
commissions  to  both  parties.  They 
are  not  agents  to  buy  or  sell,  and 
not  within  the  xule  which  pro- 
hibits their  acting  without  consent 
as  agent  for  both  buyer  and  seller. 
(Balheimer  agt.  Reichardt,  ante, 
414.) 

BURDEN  OF  PROOF. 

1.  The  burden  of  proving  a  survi- 
vorship rests  upon  the  party  who 
claims  through   it.     (Stinde  agt. 
Eidgway,  ante,  301.) 

2.  Where  a  client  refuses  to  pay  an 
attorney's  bill  on  the  ground  that 
he  had   been  defeated  and  dam- 
aged by  reason  of  the  negligence 
and  wanttof  skill  of  the  attorney, 
such  negligence  or  want  of  skill 
must  be  established  by  him  affirm- 
atively.    A   failure    to    succeed 
in  a  law  suit  is  not  prima  facie 
evidence  of  negligence  or  want  of 
proper  skill.     (Seymour  agt.  Cag- 
ger,  13  Hun,  .29.) 

3.  In  an  action  against  a  trustee  of 
a  manufacturing  corporation  to 
enforce  the  statutory  liability  (sec. 
12,  chap.  40,  Laws  of  1848)  imposed 
upon  them,  in  case  of  a  failure  of 
the  corporation,  to  make,  file  and 
publish  an  annual  report,  the  onus 
is  upon  the  plaintiff  to  prove  the 
default ;  the  statute  being  penal  in 
its  character,  nothing  can  be  pre- 
sumed as  against  the  defendant, 
and  every  fact  necessary  to  estab- 
lish his  liability  must  be  affirma- 
tively proved;  and  this  although 
it  can  only  be  done  by  proof  of 
a  negative.    (Whitney  Arms  Co., 
agt.  Barlow,  68  If.  T.,  84.) 

4.  Accordingly   held,   where  it  ap- 
peared, in  such  an  action,  that  a 
sufficient  report    was  made  and 
filed,  that  it  was  not  incumbent 
upon  the  defendant  to  show  the 
publication  thereof.    (Id.) 

5.  Where  the  defense  of  usury  is  in- 
terposed, the  affirmative  of  the 
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issue  is  upon  the  defendant,  and 
where  the  case  is  tried  by  a  ref- 
eree and  the  transaction  is  equivo- 
cal, defendant  must  give  evidence 
of  facts  showing  the  alleged  ille- 
gal intent,  and  have  the  fact  found 
by  the  referee;  it  cannot  be  ad- 
judged in  the  first  instance  by  this 
court  on  appeal.  (Haughtwout  agt. 
Garrison,  69  N.  T.,  339.) 

6.  In  the  absence  of  proof  of  fraud 
or  misappropriation,  the  presump- 
tion is  that  the  indorsee  of  a  ne- 
gotiable bill  or  note  is  a  bona  fide 
holder  for  value ;  this  presumption 
is  not  repelled  merely  by  proof 
that  the  paper  as  between  the  im- 
mediate parties  was  without  con- 
sideration,   and    was    made,    in- 
dorsed or  accepted  by  one  for  the 
sole  accommodation  of  the  other. 
(Harger  agt.    Worrall,  69  N.   Y., 
370.) 

7.  Where,  therefore,   in  an  action 
by  an  indorsee  before  maturity 
against  the  acceptors  of  a  bill, 
the  defense  was  that  the  accept- 
ance was   without  consideration 
and  solely  for  the  accommodation 
of  the  drawer,   and  that  it  was 
discounted  by  plaintiffs  for  the 
drawer  at  a  usurious  rate  of  in- 
terest, held,  that  the  burden  was 
upon    defendants    to    show   the 
amount  paid  by  plaintiffs  for  the 
bill,  and  in  the  absence  of  any 
evidence  upon  the  subject,  that 
the  plaintiffs  were  entitled  to  re- 
cover.    (Id.) 

8.  In  an  action  on  the  bond  of  a  spe- 
cial administrator  upon  due  proof 
being  made  that  upon  the  settle- 
ment of  the  accounts  of  defend- 
ant's   principal,   it    appeared    an 
amount  of  money  remained  in  his 
hands  which  he  had  failed  to  pay 
over,  the  burden  is  upon  the  de- 
fendant to  show  that  this  has  been 
paid    over;    the    presumption    is 
that  it  has  not  been,  and  to  escape 
liability  the  presumption  must  be 
rebutted  by  proof    that    it  has. 
(Dayton  agt.  Johnson,  65  N.    Y., 
419.) 


CITY  OF  TROY. 

1.  Under  the  act  to  establish  and 
maintain  a  police  force  in  the  city 
of  Troy  (Laws  of  1870,   chapter 
520,   sec.   1),  no  member  of  said 
force  can  be  removed  except  upon 
"written  cfiarges"    and    a  public 
hearing  and  examination  by  the 
board  of  commissioners  after  due 
notice.     (People  ex  rel.  Seery  agt. 
Police  Commissioners,  ante,  454.) 

2.  Where  a  member,  upon  no  spe- 
cific charges,  though  asking  for  a 
copy  of  charges  against  him,  and 
for  time   to   procure    testimony, 
"was  summarily  dismissed"  by 
the  board  of  police  commissioners, 
on  oral  charges  for  neglect  of  duty, 
and  inefficiency  in  the  discharge 
thereof,    *     *    *  on  oral  reports 
touching  said  neglect  of  duty  and 
inefficiency,  made  by  the  superin- 
tendent and  captains  of  the  police 
force  to  said  board : 

Held,  that  the  action  of  the 
board  of  police  commissioners,  in 
removing  such  member,  was  ille- 
gal, and  must  be  reversed.  (Id.) 

3.  Nor  is  such  removal  legal  and 
valid  under  the  act  of  1876  (Laws 
of  1876,  chap.  30,  sec.  1),  which  act 
is  amendatory  of   that  of  1870. 
Under  the  provisions  of  this  act 
there  must  be  a  trial.     (Id.) 

4.  After-occurring     events    cannot 
legitimately  be  made  a  part  of  a 
return  to  a  certiorom  brought  to 
review  certain  determinations  and 
conclusions  of  a  board  of  police 
commissioners  as  to  the  dismissal 
of  a  member  of  the  police  force. 
The  return  should  only  set  out  the 
proceedings  sought  to  be  reviewed. 
Any  statement  by  the  commission- 
ers,  as  to  what  the  relator  did 
after  his  pretended  removal,  has 
nothing  to  do  with  the  question 
sought  to  b<5  reviewed.     (Id.) 

CERTIFICATE. 

1.  The  provisions  of  the  statutes  in 
relation  to  the  formation  of  cor- 
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porations  (Laws  of  1848,  chap.  40; 
Laws  of  1866,  cftap.  709)  requiring 
the  "duplicate  certificate "  to  be 
filed  in  the  office  of  the  secretary 
of  state  is  directory,  merely,  and 
not  mandatory  nor  essential  to  the 
validity  of  the  corporation.  (Rass- 
beck  et  al.  agt.  Desterreicher  et  al. , 
ante,  516.) 

2.  The  certificate  having  been  filed 
in  the  office  of  the  clerk,  it  is  im- 
material in  any  action  (not  brought 
by  the  state  against  the  corpora- 
tion to  prohibit  its  exercise  of  cor- 
porate powers)  to  inquire  whether 
the  duplicate  of  such  certificate 
has  been  filed  in  the  office  of  the 
secretary  of  state.     (Id.) 

3.  The  production  of  a  copy  of  the 
certificate  filed  with  the  county 
clerk,  which  copy  is  testified  by 
him,  being  made  evidence  of  the 
incorporation  by  the   statute,   is 
sufficient  proof  of  corporate  ex- 
istence and  sufficient  answer  to 
all  allegations  of  non-incorpora- 
tion, except  in  a  direct  proceeding 
by  the  state  to  annul  the  franchise. 
(Id.) 


CERTIORARI. 

1.  A    common-law    certiorari   only 
lies  to  inferior  tribunals  and  to 
officers  exercising  judicial  powers ; 
the  title  -to  office  or  the  acts  of  an 
officer  whose   duties  are   strictly 
ministerial  cannot    be    inquired 
into,  examined  or  reviewed  upon 
a  writ  directed  to  him.     (People  ex 
rel.  agt.  Walter,  (58  N.  T.,  403.) 

2.  The  fact  that  a  public  agent  ex- 
ercises judgment  and  discretion 
in  the  performance  of  his  duties, 
does  not  make    his    actions    or 
powers     judicial  in    their    char- 
acter.    (Id.) 

8.  A  writ  of  certiorari  directed  to 
different  officers  having  no  joint 
or  common  duties,  but  acting  each 
independently  of  the  other,  is  bad 
for  multifariousness.  (Id.) 


4.  Upon  a  common  law  certiorari 
costs  are  not  allowable.     (People 
ex  rel  agt.   McDonald,  69  N.  T., 
862.) 

5.  Upon  the  review  of  proceedings 
by  a  common  law  certiorari,  only 
errors  in  law  affecting  materially 
the  rights  of  the  parties  may  be 
corrected.     The  evidence  may  be 
examined  to  determine  whether 
there  is  any  competent  proof  to 
justify    the    adjudication    made; 
but  questions  of  fact  as  to  which 
there  is  conflicting  evidence    or 
when  conflicting  inferences  may 
be  drawn  from  the  facts  or  in  mat- 
ters of  judgment  or  discretion,  in 
a  case  justifying  their  exercise, 
cannot  be  reviewed.     (People  ex 
rel.  agt.  Board  Police  and  Excise, 
69  N.  T.,  408.) 


CHARTER-PARTY. 

1.  The  defendants  executed  a  char- 
ter-party to  plaintiffs,  which  con- 
tained an  agreement  that  the  ves- 
sel was  seaworthy.     The  defend- 
ants were  not  the  owners  of  the 
vessel,  but  had  chartered  her  from 
the  owners: 

Held,  that  for  damages  resulting 
from  a  breach  of  such  covenant  or 
agreement  the  defendants  are  lia- 
ble to  the  plaintiffs.  (Swift  et  al. 
agt.  Tross  et  al.,  ante,  255.) 

2.  The  fact  that  the  plaintiffs  knew 
that  the  defendants  had  chartered 
the  vessel  from  the  owners  does 
not  alter  the  status  of  the  parties  or 
release  the  defendants  from  the  ob- 
ligations which,  by  their  charter- 
party,  they  voluntarily  assumed. 
(Id.) 

3.  Although  the    charter-party  ex- 
ecuted by  the  defendants  states 
that  the  defendants'  contract  was 
a  recharter,  it  is  not  merely  an 
equitable  assignment  of  the  first, 
but  it  is  an  independent  contract; 
and  while  it  may  have  referred  to 
the  source  of  the  defendants'  right 
to  make  such  a  contract,  and  to 
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their  special  title  to  the  use  of 
the  vessel,  the  defendants  cannot 
avoid  their  liability  for  that  rea- 
son upon  a  failure  to  fulfill  the 
covenants  and  conditions  of  their 
contract.  (Id.) 

4.  The  fact  that  the  plaintiffs  have 
brought    an    action    against    the 
owner  of  the  vessel  to  recover  the 
same  damages  which    form    the 
subject  of    this    action,   without 
also  alleging  that  such  an  action 
had  been  prosecuted  to  judgment 
agaiust  the  owner,   and  that  the 
judgment  had  been  paid,  is  not  a 
good  defense.    (Id.) 

5.  Until  the  alleged  damages  have 
been  received  from,  or  paid  by, 
the  owner  it  is  no  defense  to  this 
case  that  an  action  has  been  com- 
menced against  him.     (Id.) 


CHATTEL  MORTGAGE. 

1.  Upon  the  loan  of  money  to  be 
secured  by  a  chattel  mortgage  on 
copyrights,  music  plates,  &c.,  &c.  , 
a  printing  contract  between  the 
parties  being  made  at  the  same 
time,  by  which  it  was  agreed  that 
the  mortgagees  might  print  music 
from  the  plates  of  the  mortgagor, 
the  expense  of  printing  and  mate- 
rials to  be  borne  by  the  mort- 
gagees, the  profits  from  the  music 
so  printed  to  be  divided  equally 
between  the  parties,  it  appearing 
that  the  loan  of  the  money  and 
the  printing  contract  were  part 
and  parcel  of  one  general  arrange- 
ment in  the  beginning,  but  were 
in  fact  made  afterwards  divisible, 
and  after  the  mortgage  was  exe- 
cuted, and  before  the  printing 
contract  was  made,  the  option  was 
given  to  the  mortgagors  to  give 
up  the  printing  agreement,  but 
they  desired  it  to  be  made. 

Held,  that  the  transaction  was 
not  usurious. 

Clark  agt.  Sheehan  (47 


188)  applied. 
ante,  19.) 


T., 

(Hall  agt.   Ditson, 


2.  Where  a  mortgagee  of  chattels 
upon  a  public  sale  makes  reasona- 
ble and  fair  efforts  to  sell  the  prop- 
erty for  a  good  price,  and  through 
the  acts,  statements  and  notices  of 
the  mortgagor  at  the  time  of  sale, 
the  effect  of  which  is  to  discour- 
age bidding,   and  the  same  does 
not  bring  a  full  price,  a  court  of 
equity  will  not  set  aside  the  sale 
on  the  application  of  the  mort- 
gagor.    (Id.) 

3.  The  effect  of  a  public  sale,  upon 
due  notice,  under  a  chattel  mort- 
gage is  to  cut  off  the  equity  of  re- 
demption of  a  mortgagor.     (Id.) 

4.  A  mortgagee,    under  a  chattel 
mortgage,  may  himself  become  a 
purchaser  on  a  public  sale  of  the 
chattels.    (Id.) 

5.  In  order  to  redeem  under  a  chat- 
tel mortgage  the  mortgagor  must 
in  good  faith  pay  or  tender  the 
whole  mortgage  debt,  and  that  be- 
fore suit  brought.    Where  the  plain- 
tiff upon  a  trial  is  not  found  to 
have    just  ground  for  equitable 
relief,  the  action  cannot  be  held 
to  adjust  rights  and  claims  be- 
tween co-defendants,  not  related 
to  the  cause  of  action  set  up  in  the 
complaint.     (Id.) 

6.  Upon  a  sale  of  property,  by  virtue 
of  a  chattel  mortgage,    the  pro- 
ceeding is  notice  to   the   public 
that  the  mortgagee  is  selling  not 
his  own  title  to  the  property,  but 
that    which     he     has     acquired 
through   the   mortgage,    and    no 
warranty  of  title  of  the  property 
so  sold  is  to  be  implied  against  the 
mortgagee.  (S/ieppard  agt.  Earles, 
13  Hun,  65i.) 

7.  An  action  in  equity  lies  to  fore- 
close a  chattel  mortgage.    (Briggs 
agt.  Oliver,  68  -ZV.  T.,  336.) 

8.  Defendant  O.  purchased  certain 
property  subject  to  a  chattel  mort- 
gage thereon    held  by  plaintiff, 
which  O.  assumed  and  agreed  to 
pay.     O.  sold  the  property  to  de- 
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fendantsV.  and  P.,  with  warranty 
of  title  and  covenant  against  in- 
cumbrancers.  V.  and  P.,  however, 
had  notice  of  the  existence  of  the 
mortgage.  O.  sued  V.  and  P. 
for  the  purchase-money  and  ob- 
tained judgment.  Plaintiff  there- 
upon brought  this  action  against 
all  the  parties,  including  the  mort- 
gagors, asking  that  the  mortgage 
be  paid  by  V.  and  P.  out  of  the 
balance  of  the  purchase-money, 
the  amount  paid  to  be  allowed  on 
the  judgment,  and  that  O.  be  re- 
strained from  enforcing  the  judg- 
ment. None  of  the  defendants 
appeared  except  O.  By  the  con- 
sent of  plaintiff  and  O. ,  and  pur- 
suant to  an  order  in  said  action 
by  O.  against  V.  and  P.,  they  paid 
into  court  $500  of  the  amount  of 
the  judgment  to  abide  the  order 
of  the  court  in  this  action.  Held, 
that  as  no  demand  of  judgment 
of  foreclosure  or  relief  looking  to 
that  end  was  made  in  the  com- 
plaint no  such  judgment  could  be 
granted  as  against  V.  and  P.,  they 
not  having  appeared  in  the  action 
(Code,  sec.  275) ;  that  the  agreement 
and  order  requiring  the  payment 
of  the  money  into  court  could  not 
be  treated  as  an  agreement  of  all 
the  parties  that  the  fund  should 
be  a  substitute  for  the  mortgaged 
property,  as  if  it  had  been  sold  on 
the  mortgage  and  the  proceeds 
brought  in  for  distribution;  but 
that  the  money  was  deposited  to 
secure  plaintiff  in  case  he  estab- 
lished a  lien  upon  the  judgment; 
that  the  action  then  stood  as  one 
brought  by  a  creditor  before  judg- 
ment to  reach  the  equitable  as- 
set* of  the  debtors  whose  insol- 
vency had  not  been  shown,  and 
as  such  could  not  be  sustained. 
(Id.) 

9.  It  is  not  necessary  that  a  chattel 
mortgage  shall  declare  that  the 
defeasible  title  of  the  mortgagee 
will  become  absolute  on  failure 
of  the  mortgagor  to  pay  the  sum 
secured,  or  any  part  thereof,  when 
it  becomes  due;  this  result  fol- 
lows as  an  incident  to  the  relation 


of  the  parties.    (Bragelman  agt. 
Dane,  69  N.  Y.,  69.) 

10.  If  the  mortgagor  fails  to  pay  ac- 
cording to  the  terms  of  his  under- 
taking, his  rights  at  law  are  ter- 
minated, but  there  remains  to  him 
an  equity  of  redemption  liable  to 
be  extinguished  by  a  valid  sale  of 
the  property  by  the  mortgagee. 
(Id.) 

11.  Upon  the  dissolution  of  a  co- 
partnership between  the  parties, 
plaintiff  executed  to  defendant  a 
bill  of  sale  of  his  interest  in  the 
stock  of  goods  and  effects  of  the 
firm,  and  the  parties  signed  an 
agreement  by   which    defendant 
employed  plaintiff  as  his  agent  to 
sell  the  goods,  plaintiff  to  retain 
the  net  profits  for  his  services. 
Defendant  also  agreed  to  sell  the 
property  to  plaintiff  at  a  time  and 
for  a  sum  specified,  which  plain- 
tiff agreed  to  pay  in  installments. 
Upon  failure  of  plaintiff  to  pay 
the   first    installment,    defendant 
took  possession  of  the  goods,  sold 
a  portion  and  retained  a  portion. 
In  an  action  by  plaintiff  for  an  ac- 
counting,  &c.,  held,  that  the  in- 
struments executed  by  the  parties 
constituted    a    chattel    mortgage 
from  plaintiff  to  defendant;  but 
that  a  judgment  charging  defend- 
ant with  the  value  of  all  the  prop- 
erty taken  by  him,  as  for  a  con- 
version, and  deducting  therefrom 
the  amount  of  his  claim  and  ex- 
penses was  error;  that  in  conse- 
quence of  plaintiff's  default,  de- 
fendant became  the  owner  with 
the  right  to  possession,  and  while 
if  on  the  accounting  it  appeared 
that  plaintiff  had  received  enough 
from  the  goods  sold  to  pay  his 
claim,  the  goods  remaining  should 
be  adjudged  to  belong  to  defend- 
ant, yet  plaintiff  could  not  be  com- 
pelled to  take  pay  for  them.     A 
mortgagee,  in  an  action  to  redeem, 
cannot  be  compelled  to  become  a 
purchaser    of    a    portion  of    the 
mortgaged  property  at  a  valuation 
fixed  by  the  court.     (Id.) 
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CLAIM  AND  DELIVERY  OP 
PERSONAL  PROPERTY. 

1.  It  is  not  essential  to  the  validity 
of  an  undertaking  given  by  the 
plaintiff  in  an  action  to  recover 
possession  of  personal  property  in 
apparent  conformity  with  the  pro- 
visions of  the  Code  in  reference 
thereto  (sec.  209),  that  the  under- 
taking be  delivered  to  the  sheriff 
as  required  by  said  provision,  or 
that  the  statutory  proceedings  be 
taken  and  the  undertaking  used  to 
accomplish  the  purpose  for  which 
the  statute  requires  it  to  be  given. 
(Harrison  agt.  Wilkin,  69  N.   Y., 
412.) 

2.  The  parties  to  the  action  may 
waive  the  formalities  of  the  statu- 
tory proceedings,    and    in    such 
case  the  sureties  to  the  undertak- 
ing are  bound  by  the  waiver  and 
are  estopped  from  questioning  the 
recitals  in  the  undertaking,  and 
this  although  they  had  no  knowl- 
edge of  the  facts  that  the  proceed- 
ings were  not  to  be  taken  and  the 
undertaking  used  in  the  manner 
prescribed  by  the  statute.     (Id.) 

3.  Accordingly  held,  where  in  pur- 
suance of  an  arrangement  between 
two  parties,  one  of  whom  had  in 
its  possession   personal   property 
claimed  by  the  other,  an  action 
was  brought  by  the  former  in  the 
form  of  an  action  to  recover  pos- 
session of  the   property,   and   an 
undertaking  was  given,  entitled  in 
the  action,  reciting  that  plaintiff 
claimed  delivery  of  the  property, 
and  undertaking  to  prosecute  the 
action  and  to  return  the  property, 

•  if  return  should  be  adjudged.  &c. , 
that  the  sureties  to  the  undertak- 
ing were  estopped,  in  an  action 
thereon,  from  questioning  the  re- 
cital, although  they  had  no  knowl- 
edge that  the  defendants  in  the 
replevin  suit  were  not  in  posses- 
sion of  the  property,  or  that  the 
statutory  proceedings  were  not  to 
be  had,  or  the  undertaking  used 
to  obtain  delivery.  (Id.) 


CLOUD  UPON  TITLE. 

See  EQUITABLE  ACTIONS. 

The  Mayor  agt.    Union    Ferry 

Company,  ante,  138. 
The   Mayor   agt.    North  Shore 

Staten  Island  Ferry  Company, 

ante,  154. 


CODE   OF  PROCEDURE. 

1.  Sections  1,  2,  3  —  An  application 
by  an  imprisoned  debtor  for  his 
discharge  under  part  2,  chapter  5, 
title  1,  article  6,  of  the  Revised 
Statutes,  is  a  special  proceeding  as 
defined  by  these  sections,  and  an 
order  of  special  term  therein  dis- 
charging the  petitioner  is  a  final 
order,  and  is  appealable  to  the  gen- 
eral term.     (Matter  of  Brady,    69 
N.  Y.,  215.) 

2.  Section  11  —  An  order  of  the  su- 
preme court  general  term  requir- 
ing the    commissioners    of  high- 
ways to  build  or  repair  a  bridge 
as  provided  by  the  act  of  1857 
(Laws  of  1857,  chap.  639),  is  a  final 
order  affecting  a  substantial  right 
in  a  special  proceeding  and  is  ap- 

.    pealable  to  the  court  of  appeals. 
(In  re  Freeholders,  68  N.  Y.,  376.) 

3.  Section  135  — An  allegation  in  the 
complaint  that  the  plaintiffs  had 
been  unable  to  effect  service  of  a 
summons  upon  Waring,    sr.,  and 
that  h«  was  keeping  himself  con- 
cealed out  of  the  state  to  avoid 
service  of  summons,  fails  to  show 
that  he  was,  at  the  time  of  the 
commencement   of  this  action,  a 
non-resident  of  this  state,  having 
no  property  within  this  state,  and 
therefore  under  the  Code  and  the 
rules  of  the  court,  not  liable  to  be 
served  by  publication  or  by  substi- 
tuted service.     Such  an  allegation 
brings  the  defendant  within  the 
second  subdivision  of  section  135 
of  the  Code  of  Procedure,  which 
provides  for  service  by  publica- 
tion.    (Sloan  et  al.  agt.  Waring  et 
al.,  ante,  62.) 
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4.  Section  135  —  What  necessary  to 
complete  substantial  service  under 
this  section.    Effect  of  mailing  and 
addressing  a  copy  of  the  summons 
and  complaint  to  defendant  at  a 
different  place  from  that  stated  in 
the  order.    (Smith  agt.  WeUsetal., 
69  N.  T.,  600.) 

5.  Section  167— Even  assuming  that 
causes  of  action,  arising  under  the 
act  of  1848  (Laws  of  1848,  chap. 
40),  against  the  trustees  of  a  man- 
ufacturing   corporation    for    an 
omission  to  file  an  annual  report 
(sec.  12),  and  for  making  and  filing 
a  false  report  (sec.   15)  may    be 
united  in  one  action;  in  order  to 
justify  such  union,   each   of  the 
causes  of  action  must  affect  all  the 
parties.     (Bonnell  agt.  Qriswold  et 
al.,  QSN.  T.,  294.) 

6.  Section  209  —  Under  this  section 
it  is  not  essential  to  the  validity  of 
an  undertaking  given  by  the  plain- 
tiff in  an  action  to  recover  posses- 
sion of  personal  property,  that  the 
undertaking  be    delivered  to  the 
sheriff  as  required  by  said  provi- 
sion, or  that  the  statutory  proceed- 
ings be  taken  and  the  undertaking 
used  to  accomplish  the  purpose 
for  which  the  statute  requires  it  to 
be  given.     The  formalities  of  the 
statutory  provision  may  be  waived 
by  the  parties  to  the  action  and 
the  sureties  to  the  undertaking  are 
bound  by  the  waiver.     ( Harrison 
agt.  WiUcin,  69  N.  Y.,  412.) 

7.  Section  227  —  It  is  not  necessary, 
in  order  to  give  jurisdiction  to 
issue  an    attachment  under  this 
section,  that  the  affidavit  should 
state  specifically  that  a  summons 
has  been  issued  or  served ;  a  state- 
ment that  an  action  has  been  com- 
menced is  sufficient.     To  author- 
ize the  issuing  of  an  attachment  it 
is  not  necessary  that  a  summons 
shall  have  been  served;  for  that 
purpose  "  an  action  shall  be  deem- 
ed commenced  when  the  summons 
is  issued. "    ( Wallace  &  Sons  agt. 
Castle  et  al,  68  N.  T.,  370.) 
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8.  Section  235  —  It  seems  that  in  or- 
der to  make  a  valid  levy  by  virtue 
of  the  attachment  when  the  sheriff 
himself  holds  the  execution,  it  is 
not  necessary  to  serve  notice  of 
the  property  levied  on,  as  requir- 
ed by  this  section  of  the  Code. 
(Whele  agt.  Connor,  69  N.  F.,  546.) 

9.  Section  243  — This  section  of  the 
Code,  as  amended  in  18(55.  only 
allows  poundage  in  case  of  a  sale 
by  virtue  of  the  attachment  before 
judgment ;  and  then  only  in  case  a 
settlement  has  been  had  or  a  judg- 
ment recovered  and  collected  in 
whole  or  in  part,  in  which  case 
poundage  is  to  be  estimated  on  the 
amount  collected,  or  "  the  amount 
at  which  settlement  is  made. "    A 
sheriff  is  not  entitled  to  poundage 
in  case  of  a  subsequent  settlement 
of  plaintiff's  claim  before  any  sale 
of  the  property  by  him.    (German 
Amer.  Bk.  agt.  Morris  Run  Coal 
Co.,Q§N.  F.,  585.) 

10.  Section  271  —  Where  a  question 
of  fact  arising  upon  a  motion  is 
referred,  as  authorized  by  this  sec- 
tion, the  court  has  no  authority  to 
allow  disbursements  in  addition  to 
ten  dollars  cost  of  motion.    (Conck- 
lin  et  al.  agt.   Taylor,   68  N.    T., 
221.) 

11.  Section  275  — In  an  equitable 
action  to  foreclose  a  chattel  mort- 
gage where  no  demand  of  judg- 
ment of  foreclosure  or  relief  look- 
ing to  that  end  was  made  in  the 
complaint,  no  such  judgment  can 
be  granted  as  against  a  party  not 
having  appeared    in  the  action. 
(Briggs  agt.  Oliver,  68  N.  T.,  336.) 

12.  Sections  279,   280,   281,   282  — 
When  judgment  roll  will  be  pre- 
sumed to  be  lost  or  destroyed,  so 
as  to  allow  secondary  evidence  to 
be  given  of  its  contents.     (Mande- 
vitte  agt.  Reynolds,  68  N.  Y.,  528.) 

13.  Section  2*8  —  order  of  arrest  — 
neglect  of  party  procuring,  to  enter 
judgment  when  it  is  in  his  power 
so    to    do  —  discharge    by    order 
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under  —  vacating  said  order  — 
effect  of.  (See  Schelly  agt.  ZinJc, 
13  Hun,  538.) 

14.  In  order  to  authorize  the  mak- 
ing of  an  order  before  execution 
returned    requiring    a  judgment 
debtor,  who  has  property  which 
he  unjustly  refuses  to  apply  to  the 
payment    of    the    judgment,    to 
appear  and  be  examined,  it  should 
be  shown  that  a  demand  has  been 
made  upon  the  debtor  to  apply 
his  property  to  the  satisfaction  of 
the     judgment,     and    has    been 
refused  by  him.     (First  National 
Bank  agt.  Wilson,  13  Hun,  232.) 

15.  Section  303  —  The  provision  of 
this  section  has  no  application  to 
a  contract  in  relation  to  the  ser- 
vices of  an  attorney  already  ren- 
dered, but  has  reference  only  to 
prospective  services.      ( Whitehead 
agt.  Kennedy,  69  N.  T.,  462.) 

16.  Section  311 — The  disbursements 
upon  a  motion  by  an  assignee  of 
a  judgment  to  vacate  a  satisfac- 
tion thereof,  executed  by  the  judg- 
ment creditor   after  assignment, 
are  not  costs  in  an  interlocutory 
proceeding,  within  this  section  of 
the  Code,    and  no    provision  is 
made  by  the  Code  for  their  allow- 
ance.   (Concklinet  al.  agt.  Taylor, 
68  N.  Y.,  221.) 

17.  Section  330  — The  provision  of 
this  section  does  not  authorize  the 
general  term  where  it  has  decided 
that  a  judgment  in  favor  of  plain- 
tiff in  an  action  upon  contract  for 
services,     or    upon    a    quantum 
meruit,  is  erroneous,  to  determine 
upon  the  examination  of  conflict- 
ing evidence  what  sum  plaintiff 
ought  to  recover,  and  render  judg- 
ment therefor;  it  should,  in  such 
cases,  award  a  new  trial.     ( White- 
head   agt.    Kennedy,    69    N.    T., 
462.) 

18.  Section  339  —  Appeal  by  execu- 
tor— security  on — failure  to  apply 
for  limitation  of  amount  of,  under 
this  section  of  the  Code  —  pre- 


sumption of  assets  arising  from. 
(See  Tates  agt.  Burch,  13  Hun, 
«22.) 

19.  Section  348  —  Meaning  of  "ad- 
verse party  "  as  used  in.    (See  Tates 
agt.  Burch,  13  Hun,  622.) 

20.  Section  399  —  Where  A  the  payee 
of  a  note,  indorsed -it  to  B  and  B 
indorsed  and  delivered  it  to  C,  B 
having  died  before  action  brought 
by  C,  held,  that  C  was  an  assignee 
of  B  within  the  meaning  of  this  sec- 
tion, and  A  was  a  person  ' '  from, 
through,  or  under  whom  "  C  de- 
rived title  within  the  meaning  of 
this  section,  and  A,  therefore  not 
a  competent  witness  to  establish 
the  defense  of  usury  on  the  dis- 
count of    the  note  by  B  but  that 
he  would  have  been  a  competent 
witness  under  section  829  of  the 
Code  of  Civil    Procedure,  which 
is  the  substitute  for  section  399 
of  the  old  Code,  as  by  that  section 
the    witness    is    only    prohibited 
from  being  examined  in  his  own 
behalf  or  interest,  or  in  behalf  of 
the  party  succeeding  to  his  title  or 
interest.    (Richardson  agt.  Warner, 
13  Hun,  18.) 

21.  Section  399 — Commented  on  and 
a  nice  distinction  drawn  between 
it  and  section  829  of  the  Code  of 
Civil    Procedure.     (Markell    agt. 
Benson,  ante,  360.) 

22.  Section  399  — What  questions 
are  indispensable  under  this  sec- 
tion.    (Chadwick  agt.  Former  et 
al,  69  N.  T.,  404.) 

23.  Section  449  —  One  in  actual  pos- 
session of  land  tor   three  years 
may  maintain  an  action  under  this 
section  to  compel  the  determina- 
tion thereto.     (Ford  agt.  Belmont 
etal,  69  N.  T.,  567.) 


CODE  OP  CIVIL  PROCEDURE. 

1.  Sections  149-575  —  Defendants 
arrested  in  an  action  to  recover 
chattels  wrongfully  concealed  or 
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disposed  of,  may,  under  the  new 
Code,  either  give  an  undertaking 
to  pay  any  judgment  finally  re- 
covered, or  be  admitted  to  the 
liberties  of  the  jail  upon  the  ordi- 
nary limit  bond.  (Levy  et  al.  agt. 
Kaim  et  al.,  ante,  136.) 

2.  Section  417  —  The  provisions  of 
this  section  of  the  Code  of  Civil 
Procedure  as  to  what  the  sum- 
mons must  contain  are  mandatory. 
Where  a  summons  is  served  in  an 
action  in  the  supreme  court  with- 
out naming  the  county  where  the 
plaintiff  desires  the  trial  to  be  had 
it  will  be  set  aside,  on  motion,  as 
irregular  and  void.  (Osborn  agt. 
McUloskey,  ante,  345.) 

8.  Section  435  —  Proper  case  for  sub- 
stituted service.  The  proof  neces- 
sary under  this  section.  What  is 
"  satisfactory  proof"  fully  dis- 
cussed. (McCarthy  agt.  McCarthy, 
ante,  418.) 

4.  Section  511  —  Severance  of  causes 
of  action  under  —  offer  to  allow 
judgment  to  be  taken  for  one  of 
several    claims  —  effect     of,    on 
right  to    sever.      (See    Bradbury 
agt.  Winterbottom,  13  Hun,  536.) 

5.  Section  558 — Facts  independent 
'of  the  cause  of  action,  entitling  a 
party  to  an  order  of  arrest,  should 
be  stated  on  affidavit,  and  should 
not  be  stated  in  the  complaint. 

The  only  true  construction  to  be 
put  upon  the  last  clause  of  section 
558  of  the  Code  of  Civil  Procedure 
is,  that  if  the  complaint  served 
after  obtaining  the  order  of  arrest 
should  be  for  a  case  not  mentioned 
in  sections  549  or  550,  but  a  case 
or  cause  of  action  wherein  no  pro- 
vision is  made  for  an  arrest,  then 
the  moving  party  would  be  entitled 
to  an  order  setting  aside  the  order 
of  arrest.  It  was  not  designed  to 
extend  or  alter  the  rule  that  had 
been  established  under  the  old 
Code  (Following  Williams  agt.  Nor- 
ton, 54  How.,  509,  and  Thompson 
et  al.  agt.  Friedberg,  id.,  519;  and 
is  adverse  to  Bowery  National  Bank 


agt.   Duryea,    id.,  450).     (Mather 
agt.  Hannaur,  ante,  1.) 

6.  Section  558  —  To  justify  vacating 
an  order  of  arrest  under  the  last 
clause  of    this   section,    it  must 
affirmatively  appear  by  the  com- 
plaint that  the  cause  of  action  is 
such  that  in  no  event  could  the 
defendant  be  arrested  within  sec- 
tions 449  or  450  (See,  to  same  effect, 
Wittmms  agt.  Norton,  54  How. ,  509 ; 
Thompson  et  al.  agt.  Friedberg,  54 
id.,   519;    Mather  agt.    Hannaur. 
ante,   1;  contra,  Bowery  National 
Bank  agt.  Duryea,  54  How,  450). 
(Sloan  et  al.  agt.  Livermore  et  al. , 
ante,  85.) 

7.  Section  558  — Facts  upon  which 
an  order  of  arrest  is  based,  which 
are  extrinsic  to  the  cause  of  action, 
need  not  be  set  forth  in  the  com- 
plaint (Reversing  S.  C.,  54  How., 
450).    (Bowery  National  Bank  agt. 
Duryea,  ante,  88.) 

8.  Sections  559-562  —  The  failure  to 
serve  a  copy  of  the  undertaking 
upon  the  defendant  at  the  time  of 
the  arrest  (as  would  seem  to  be 
required    by   these    sections),    is 
only  an  irregularity,  and  does  not 
entitle  a    defendant    to    his   dis- 
charge.    (Matter  agt.    Hannaur, 
ante,  1.) 

9.  Section  561  —  That  the  order  of 
arrest    was    not    signed    by    the 
attorney,  as  required  by  this  sec- 
tion, is  not  fatal  to  the  order  of 
arrest.    Although  it  is  an  irregu- 
larity which  should  not  be  over- 
looked or  omitted  in  practice,  such 
omission    may    be    supplied    by 
amendment   under  sections    723, 
724. 

Whether  the  name  of  the  attor- 
ney upon  the  back  of  the  order, 
and  not  at  the  end  or  face  of  it, 
would  be  a  sufficient  compliance 
with  the  provision  of  section  561, 
quaere.  (Id.) 

10.  Sections  603,  604— What  is  not 
a  proper  case  for  an  injunction 
under   these    sections.      (Clinton 
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Liberal  Institute  et  al.  agt.  Fletcher 
et  al.,  ante,  431.) 

11.  Sections  682-683  — On   motion 
by  judgment  creditor  to  vacate 
attachment  granted  prior  to  re- 
covery of  judgment,  the  plaintiff 
may  offer  new  proof,  by  affidavits, 
sustaining  the  grounds  for  attach- 
ment   recited    in    the    warrant. 
(Steuben  County  Bank  agt.  Alberger, 
ante,  481.) 

12.  Section  772  —  An  order  authoriz- 
ing a  substituted  or  constructive 
service  of  a  summons  is  not  an 
order  granting  a  provisional  reme- 
dy,  within  the  meaning   of  this 
section  of  the  Code  of  Civil  Pro- 
cedure.  (McCarthy  agt.  McCarthy, 
13  Hun,  579.) 

13.  Section  829  —  Under  what   cir- 
cumstances a  party  will  be  allowed 
to  be  examined  in  his  own  behalf. 
Section  399  of  the  old  Code  com- 
mented on  and  a  nice  distinction 
drawn  between  that  section  and 
this.     (Markell  agt.  Benson,  ante, 
360.) 

14.  Section  829- -Where  A  the  payee 
of  a  note,  indorsed  it  to  B  who  dis- 
counted it  at  a  usurious  rate,  and 
subsequently  indorsed  and  deliver- 
ed it  to  C  and  B  died  before  action 
brought  by  C  held,  that  while  A, 
under  section  399  of  the  old  Code, 
was  not  a  competent  witness  to 
prove  the  usury,  as  being  a  person 
"from,  through,  or  under  whom" 
C  derived  title  within  the  mean- 
ing of  that  section,   yet  he    was 
competent  under  section  829  of  the 
Code  of  Civil  Procedure,  as  there- 
by the  witness  is  only  prohibited 
from  being  examined  in  his  own 
behalf  or  interest,   or    in  behalf 
of    the  party  succeeding    to  his 
title  or  interest.     (Richardson  agt. 
Warner,  13  Hun,  13.) 

15.  Sections  870  and  872  — The  ex- 
amination of  an  adverse  party  be- 
fore trial,  provided  for  by  these 
sections,  is  not  a  mere  substitute 
for  the  former  remedy  by  bill  of 


discovery.  They  provide  also  for 
perpetuating  testimony.  Suffi- 
ciency of  affidavit  on  application 
for  order.  (Hynes  agt.  McDermott, 
ante,  259.) 

16.  Section  1016  —  The  requirement 
of   section  1016  of  the  Code  of 
Civil  Procedure,  that  ' '  a  referee, 
before  proceeding  to  hear  the  testi- 
mony,  must  be  sworn  faithfully 
and  fairly  to  try  the  issues,  &c. , 
unless  the  oath  be  expressly  waived 
by  written  stipulation  or  orally, 
in  which  latter  case  the  waiver 
must  be  entered  in  the  referee's 
minutes,"  is  directory  merely,  and 
may  be  waived  by  the  acts  and 
acquiescence  of  the  parties  to  the 
proceeding. 

Where  the  defendant  and  his  at- 
torney,both  learned  in  the  law,  and 
with  knowledge  of  the  provision 
of  this  section  as  to  the  oath  of  the 
referee,  voluntarily,  and  without 
objection,  conduct  the  defense  to 
an  unsuccessful  issue,  which  was 
followed  by  an  acquiescence  in 
the  validity  of  the  proceedings,  as 
shown  by  an  application  for  addi- 
tional time  to  file  exceptions  to 
the  report,  and  opposition  to  the 
motion  for  an  extra  allowance : 

Held,  that  the  defendant  had 
waived  his  right  to  the  statutory 
requirement  as  to  the  oath  of  the 
referee  (See  The  Exchange  Fire 
Insurance  Co.  agt.  Early,  54  How., 
279;  Mc.Gowan  agt.  Newman,  id., 
458).  (Nasonagt.Luddington,  ante, 
342.) 

17.  Section  1019  —  The  submission 
to  the  referee  was  December  26, 
1877.     On  February  22,  1878,  the 
referee    prepared,    finished    and 
signed    his    report,  and    on    the 
twenty-third  notified  the  attorney 
for   the   defendant   that   he   had 
made  his  report  for  defendant  and 
had  left  the  same  on  his  (the  ref- 
eree's) table    for   the  defendant's 
attorney,  and  at  the  same  time  he 
stated  to  defendant's  attorney  the 
amount   of    his    fees.       On    the 
twenty-third    or    twenty-fifth    of 
February  the  defendant's  attorney 
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informed  the  plaintiff's  attorney 
that  the  referee  had  made  his 
report  for  defendant  and  that  the 
referee  was  about  to  prepare  an 
opinion  which  he  would  serve 
with  a  copy  of  the  report : 

Held,  that  the  facts  shown  in  the 
case  and  the  notification  made 
by  the  referee  to  defendant's  attor- 
ney was,  in  substance  and  effect, 
a  delivery  of  the  report  to  the  attor- 
ney within  the  provisions  of  this 
section  of  the  Code  of  Civil  Pro- 
cedure. (Quackenbush  agt.  John- 
son, ante,  94.) 

18.  Section  1347 — Appeal  from  order 
overruling  or  sustaining  a  demur- 
rer to  the  whole  or  a  portion  of  a 
pleading  —  full  costs  allowed  on. 
(See  Van  Gelder  agt.  Van  Odder,  11 
Hun,  118.) 

19.  Section  1349 — Appeal  from  an 
order  overruling  or  sustaining  a 
demurrer  to  the  whole  or  a  portion 
of    a  pleading  —  full    costs    are 
allowed.     (Id.) 


COMMISSION   TO  TAKE    TES- 
TIMONY. 

1.  An  objection  to  evidence,  taken 
under  a  commission,  that  the  com- 
mission was  not  executed  by  the 
person  intended,  should  be  raised 
by  motion  to  suppress  where  the 
party  has  an  opportunity  so  to  do ; 
if  not  so  raised  it  will  be  deemed 
to  have  been  waived ;  it  cannot  be 
raised,  upon  the  trial,  where  the 
party  had  knowledge  of  the  fact  a 
sufficient  time  before  the  trial  to 
enable  him  to  make  the  motion, 
(Newton  agt.  Porter,  69  N.  T.,  133.) 


COMMITMENT. 

1.  The  jurisdiction  of  inferior  courts 
and  magistrates  must  affirmatively 
appear.     (Matter  of  Travis,  ante, 
347.) 

2.  A  statement  that  any  act  has  been 
regularly  or  duly  done  is  not  suffi- 


cient ;  the  preliminary  steps  must 
be  stated  so  that  it  can  be  seen 
that  all  was  due  and  regular.  The 
liberty  of  the  citizen  cannot  de- 
pend upon  the  declaration  of  the 
magistrate,  that  he  has  done  all 
that  the  law  requires,  but  upon 
the  actual  performance  of  those 
duties.  (Id.) 

3.  In  the  absence  of  any  proof  show- 
ing a  valid  complaint,  the  issue 
of  a  warrant,   the  arrest  of  the 
prisoner,  the  bringing  her  before 
the  magistrate,  and  the  proceed- 
ings upon  such  arraignment,  the 
prisoner  cannot  be  detained  upon 
the  warrant  which  is  returned  as 
the  sole  cause  and  right  of  deten- 
tion.   (Id.) 

4.  On  Tutbeas  corpus  to  inquire  into 
the  imprisonment  of  a  party  for 
failure  to  give  security  as  required 
by  the  act  in  relation  to  disorderly 
persons  (2  R.   8.    [6th  ed.~\,  page 
b93)  a  commitment  issued  by  a 
police  justice  which  simply  states 
that  E.  T.    "has  been  duly  con- 
victed before  me,"  &c.,  without 
stating  any  facts  showing  the  con- 
viction was  duly  had,  is  insuffi- 
cient and  the  prisoner  must  be 
discharged.    (Id.) 

5.  The  magistrate  is  required  "to 
make    up,  sign   and  file    in   the 
county  clerk's  office  a  record  of 
the  conviction  of  such  offender  as 
a   disorderly    person,    specifying 
generally  the  nature  and  circum- 
stances of  the  offense."    (Id.) 

6.  A  record  of  conviction  in  such 
case  which  does  not  show  the  ar- 
raignment of    the    prisoner,  her 
confession  or  denial  of  the  charge, 
the  examination  of  witnesses  in 
her  presence,  the  nature  and  char- 
acter of  the  testimony  and  above 
all  the  circumstances  of  the  offense, 
is  defective  and  does  not  show 
that  there  has  been  a  regular  con- 
viction as  the  warrant  of  com- 
mitment recites.    (Id.) 

7.  It  is  no  compliance  with  the  stat- 
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ute  for  the  magistrate  to  use  the 
language  of  the  act  and  say  that 
E.  T.  is  a  disorderly  person,  "or 
that  she  was  and  is  a  common 
prostitute,"  for  that  is  a  simple 
conclusion  depending  upon  "the 
circumstances  which  are  not  de- 
tailed. (Id.) 

8.  In  describing  the  offense  a  mere 
compliance  with  the  terms  of  the 
statute  will  not  suffice.  The  par- 
ticular circumstances  which  leads 
.to  the  opinion  of  the  magistrate 
must  be  set  forth,  and  not  the 
mere  result  or  conclusion  from 
them.  (Id.) 


COMPLAINT. 

1.  The  complaint  in  an  action  for 
deceit  or  fraud  in  the  purchase 
or  sale  of  property,  induced  or 
procured  by  false  representations, 
must,  in  substance,  state  the  repre- 
sentations and  aver  their  falsity 
and  that   they  were  made  with 
intent  to  deceive  the  plaintiff  and 
induce  him  to  make  the  purchase 
or  trade,  and  that  they  did  induce 
such  trade  to  the  plaintiff's  injury. 
(Brown  agt.  Brockett,  ante,  82.) 

2.  Where  the  complaint  averred  that 
the    defendant    sold    and    deliv- 
ered to  the  plaintiff  a  quantity  of 
beef  at  and  for  a  price  agreed 
upon  between  the  parties ;  that  the 
plaintiff  paid  to  the  defendant  the 
price  agreed  upon;    that  at  the 
time  of  such  sale  the  defendant 
represented    and  warranted  that 
said  beef  was  good,  merchantable 
and  was  that  of  an  ox;  that  the 
said  beef  was  not  good,  merchant- 
able beef,  nor  was  it  that  of  an  ox, 
but  on  the  contrary  was  that  of 
an  old  bull  and  plaintiff  verily  be- 
lieves was  diseased  and  unfit  for 
any  use  at  the  time  of  such  sale ; 
that  the  fact  that  such  beef  was 
not  fit  to  sell  or    use   was  well 
known  to  the  defendant   at  the 
time  of  such  sale ;  that  the  plaintiff 
used  a  small  portion  of  said  beef 
in  his  family  and  was  made  sick 


by  the  use  thereof,  and  that  the 
whole  of  said  beef  was  utterly 
worthless;  that  by  reason  of  the 
premises  the  plaintiff  was  dam- 
aged, &c. ,  &c.  : 

Held,  that  the  complaint  is  clear 
and  explicit  and  sets  out  a  war- 
ranty and  claims  and  alleges  a 
breach  of  the  same  and  cannot  be 
regarded,  in  form  and  substance, 
as  one  for  fraud  or  deceit. 

Held,  further,  that  plaintiff  could 
not  be  imprisoned  on  execution 
against  the  body  for  costs  recover- 
ed by  defendant  in  such  action. 
(Id.) 

8.  Where,  in  an  action  to  set  aside  a 
deed  as  invalid,  the  relief  depends 
upon  facts  extrinsic  thereto  such 
facts  must  be  set  up  in  the  com- 
plaint. (The  Mayor  agt.  Union 
Ferry  Go.,  ante,  138.) 

See  ARREST. 

Mather  agt.  Hannaur,  ante,  1. 

See  PLEADING. 

Robinson  agt.  Hatch,  ante,  55. 
Victory  Webb,  &c.,  Manufactur- 
ing Co.  agt.  Beecher  et  al.,  ante, 
193. 

See  CORPORATIONS. 

Birmingham  National  Bank  agt. 

Cock,  ante,  222. 

Hand  and  others  agt.  Atlantic 
National  Bank,  ante,  231. 

See  MECHANICS'  LIEN. 

Watrous  agt.  Elmendorf  et  al., 
ante,  461. 


CONSOLIDATION  OF  AC- 
TIONS. 

1.  The  statute  authorizing  consoli- 
dation of  suits,  it  seems,  does  not 
relate  solely  to  actions  at  law; 
suits  in  equity  (i.  e.  foreclosure 
suits)  may  also  be  consolidated. 
(Eleventh  Ward  Savings  Bank  agt. 
Hay,  ante,  438.) 
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2.  Where  the  motion  for  consolida- 
tion has  been  delayed  until  the 
causes  are  called  for  trial,  the  de- 
fendant will  be  deemed  to  have 
been  guilty  of  such  laches  as  to 
deprive  him  of  his  claim  for  this 
relief.     (Id.) 

3.  If  a  defendant  wishes  to  have  the 
suits  consolidated,  he  should  move 
before  they  are  brought  to  trial,  so 
that  the  other  party  may  have  an 
oportunity  to  read  affidavits  and 
be  heard  as  upon  an  ordinary  mo- 
tion before  trial.    (Id.) 

4.  The  granting  or  withholding  an 
order    for    the    consolidation  of 
actions,  rests  entirely  in  the  dis- 
cretion of  the  court  in  each  par- 
ticular case.     (Id.) 


CONSTRUCTIVE  NOTICE. 

1.  The  rule  of  constructive  notice  by 
possession  does  not  apply  to  the 
assignee  of  a  prior  mortgage,  be- 
cause the  natural  inference  in 
such  a  case  is  that  the  occupant  is 
holding  subject  to  the  mortgagee. 
(Mutual  Life  Insurance  Co.  agt. 
Wilcox,  ante,  43.) 


CONTEMPT. 

1.  Upon  the  trial  of  this  action, 
brought  to  foreclose  a  bond  and 
mortgage,  in  which  the  defense 
was  payment,  the  plaintiff  having 
been  subpoenaed  to  produce  the 
bond  was  called  as  a  witness  and 
asked  if  he  had  it,  to  which  he 
said  he  did  not  have  it;  that  he 
did  not  have  it  in  his  possession 
when  subpoenaed.  The  court  then 
stated  that  the  question  was, 
whether  he  had  control  of  it. 
After  about  an  hour  had  been 
occupied  by  counsel  in  his  efforts 
to  find  out  where  the  bond  was,  the 
counsel  for  the  plaintiff  stated 
that  he  had  it  in  his  pocket,  and 
being  asked  by  the  court  if  he 
would  produce  it  said  that  he 


declined  to  do  so  at  present, 
whereupon  the  justice  ordered 
the  complaint  to  be  stricken  out. 
Held,  that  this  was  proper.  (Shelp 
agt.  Morrison,  13  Hun,  110.) 

2.  Where,  on  an  application  made 
in  a  civil  proceeding  for  an  attach- 
ment   to    punish    a    party  for  a 
failure  to  comply  with  an  order  of 
the  court  directing  the  payment 
by  him  of  a  sum  of  money,  it 
appears  that  his  failure  to  comply 
with  it  arises  from  his  not  having 
the  money  wherewith  to  do  so, 
and  it  does  not  appear  that  he  has 
disabled    himself    from    paying, 
with  intent  to  avoid  complying 
with    the    order,  the  attachment 
should  not  issue.     (Cochran  agt. 
IngersoU,  13  Hun,  328.) 

3.  The  power  to  punish  as  for  a 
contempt  the  disobedience  of  an 
order  granted  by  a  county  judge 
in  proceedings  supplementary  to 
execution  issued  upon  a  judgment 
in  the  supreme  court,  requiring 
the  judgment    debtor  to    appear 
and  answer  concerning  his  prop- 
erty, does  not  vest  exclusively  in 
the  county  judge;    the    supreme 
court  has  concurrent  jurisdiction 
and  power  to  punish.     (Tremain 
agt.  Richardson,  68  N.  T.,  617.) 

4.  In  an  action  brought  by  plaintiffs, 
who  compose  the  firm  of  ' '  Devlin 
&  Co. ,"  to  restrain  defendant  from 
using  their  firm  name,  an  injunc- 
tion order  was  granted  restraining 
defendant  from  displaying  upon 
signs,   &c.,  said  firm  name,   and 
confining  him  to  the  use  of  his  own 
"proper  Christian  and  surname 
conjoined,"  without  devices  which 
may  tend  "to  mislead  or  induce 
the  public  to  believe  or  suppose 
that  he  is  the  plaintiffs."  Defend- 
ant thereafter  put  out  a  sign,  upon 
which  was  "Devlin's  clothing;" 
over  the  word   "Devlin's,"  were 
defendant's  initials  "  J.  S.,"  with 
the  number  of  his  store  "  826  "  on 
each  side  of  the  initials.     Held, 
that  the  facts  justified  a  finding 
that  the  words  and  letters  were  so 
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arranged  as  to  deceive,  and  were 
so  intended;  and  that  an  order 
adjudging  defendant  guilty  of 
contempt  was  proper.  (Devlin 
agt.  Devhn,  69  N.  T.,  212.) 


5.  Surrogate's  courts,  being  courts 
of  limited    jurisdiction,    in    pro- 
ceedings to  punish  for  contempt, 
are  confined  to    the  powers  ex- 
pressly conferred  by  statute;  and 
not  being  courts  of  record,  the 
provisions  of  the  Revised  Statutes 
in  regard  to  the  powers  of  courts 
of  record  in  such  proceedings  to 
enforce  civil    remedies  have  no 
application  to  them,  save  so  far 
as  applied  by  express   statutory 
enactment.      (In  re    Watson  agt. 
Nelson,  69  N.  T.,  536.) 

6.  Disobedience  of  a  surrogate's  de- 
cree or  order  directing  the  pay- 
ment of  money  generally,  not  out 
of  a  specific  fund,  by  an  executor 
to  the  persons  interested  in  the 
estate,  is  not  a  contempt  for  which 
a  fine  can  be  imposed  and  the 
party  committed  to  close  custody, 
as  for  a  criminal  contempt.     (Id.) 

7.  It  seems  that,   for    the    enforce- 
ment of  their  orders  and  decrees 
directing  the  payment  of  money, 
the  only  proceedings  against  the 
person  which  can    be  taken  by 
surrogate's  courts  are  those   au- 
thorized to  be  taken  in  the  late 
court    of  chancery  in  analogous 
cases,  i.  e.,  if  a  final  decree,  an 
execution  against  the  person;  if 
an  interlocutory  order,  a  precept 
of  commitment  —  in  both  which 
cases  the  party  is  entitled  to  the 
benefit  of  the  jail  liberties.     (Id.) 

8.  The  provisions  of  the  act  of  1837 
concerning  executors,  &c.  (sec.  67, 
chap.   460,   Laws  of  1837),  which 
renders  certain  provisions  of  the 
Revised  Statutes  applicable  to  at- 
tachments issued  by  surrogates, 
does  not  enlarge  the  powers  of 
surrogates  in  regard  to  the  cases 
in  which  they  may  punish  for 
contempts.     (Id.) 


9.  An  executor  committed  to  the 
county  jail  by  virtue  of  a  warrant 
of  commitment  issued  by  a  surro- 
gate upon  an  order  adjudging 
said  executor  in  contempt  for  dis- 
obedience of  a  final  decree,  di- 
recting him  to  pay  over  a  sum 
specified  to  various  parties  named, 
was  discharged  by  order  in  pro- 
ceedings on  habeas  corpus.  The 
general  term,  on  writ  of  certiora/ri, 
affirmed  the  proceedings.  Held, 
that  one  of  the  parties  named  in 
the  surrogate's  decree  as  entitled 
to  a  portion  of  the  sum,  who  was 
not  named  in  the  writ  of  certiorari, 
had  no  such  standing  in  the  pro- 
ceedings as  to  entitle  her  to  appeal 
to  this  court.  (Id.) 


CONTRACT. 

1.  In  cases  of  exchange  of  property, 
real  estate  brokers,  employed  as 
middlemen  to  bring  purchasers  to- 
gether to  enable  them  to  make 
their  own   bargains,  may  charge 
commissions  to  both  parties.  They 
are  not  agents  to  buy  or  sell,  and 
not  within  the  rule  which  prohib- 
its their  acting  without  consent  as 
agent  for  both  buyer  and  seller. 
(Balheimer  agt.    Reichardt,   ante, 
414.) 

2.  One  who  has  been  induced,  by 
fraud    or    misrepresentation,    to 
enter  into  a  contract,  may,  after 
the  discovery  of  the  alleged  fraud 
and  with  full  knowledge  of  the 
facts,    affirm    the    contract    and 
waive  the  fraud.     (Id.) 

3.  Where  the  fact  was  established 
that  after  defendant  had  been  in- 
formed of  the  alleged  misrepre- 
sentations,   and    had   refused    to 
carry  out  the  contract,  he,  never- 
theless, applied  to,  and  obtained 
from  plaintiff  an  extension  of  the 
time  of  performance,  on  his  (de 
fendant's)  promise  to  execute  it. 
This  was  on   the   day  preceding 
the  day  first  fixed  in  contract  for 
the  performance,  and  on  that  day 
a  paper  was  executed  by  both  par- 
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ties,  extending  the  time  five  days, 
and  agreeing  that  the  contract 
should  be  closed  on  that  day. 

Held,  that  this  paper  should  be 
regarded  as  a  positive  affirmance 
of  the  contract  by  the  defendant, 
after  he  had  become  possessed  of 
a  knowledge  of  all  the  facts, 
which  he  now  claims  entitle  him 
to  a  rescission  or  cancellation  of 
the  contract,  and  that  plaintiff  is 
entitled  to  a  decree  for  specific 
performance.  (Id.) 

4.  Where  an  action  is  brought  to  set 
aside  a  contract,  on  the  ground 
that  the  plaintiff  was  induced  to 
enter  into  it  through  the  fraud  of 
the  defendant,  it  is  not  necessary 
that  the  complaint  should  contain 
an  offer  to  restore  what  has  been 
received  under  it.  (Hay  agt.  Hay, 
13  Hun,  315.) 

6.  It  is  only  when  relief  against  an 
illegal  contract  is  sought,  and  a 
statute  requires  that  an  offer  to  do 
equity  must  be  made,  that  such 
an  offer  is  necessary.  (Id.) 


CONTRIBUTORY  NEGLI- 
GENCE. 

1.  This  action  was  brought  to 
recover  damages  for  the  death  of 
plaintiff's  intestate  alleged  to 
have  been  caused  by  defendant's 
negligence.  At  Amboy  the  de- 
fendant had  four  tracks,  num- 
bered from  the  south  1,  2,  3  and 
4;  1  and  2  being  for  passenger, 
and  3  and  4  for  freight  cars. 
Upon  land  adjoining  the  southerly 
tracks  owned  by  the  defendant, 
it  had  erected  a  station  and  a 
plank  sidewalk,  leading  westerly 
about  100  feet  to  a  highway.  At 
the  time  of  the  accident  the 
plank  Avalk  was  so  obstructed 
with  snow  as  to  be  impassable. 
East  of  the  highway  cattle  guards 
had  been  constructed,  the  south- 
erly two  being  planked  over  and 
the  northerly  two  left  open,  but 
the  two  latter  were,  at  the  time 
of  the  accident,  so  filled  and 


covered  over  with  snow,  as  to  be 
entirely  concealed. 

The  plaintiff's  intestate  who 
lived  on  the  aforesaid  highway,  a 
few  rods  northerly  from  the  cross- 
ing, arrived  at  Amboy  in  the  morn- 
ing with  two  children,  one  about 
three  years  old  and  the  other  an 
infant,  and  was  assisted  from  the 
cars  on  the  southerly  side  of  track 
No.  2;  she  started  to  walk  westerly 
and  diagonally  across  the  tracks 
toward  the  highway,  the  shortest 
route  to  her  house;  a  gravel  train 
was  approaching  on  track  No. 
3;  after  she  had  walked  about  fifty 
feet  she  fell  into  the  cattle  guard 
which  was  concealed  by  the  snow, 
and  before  she  could  extricate 
herself  she  was  run  over  by  the 
gravel  train  and  killed.  If  she 
had  not  so  fallen  she  would  have 
had  time  enough  to  cross  the  track 
before  the  train  would  have  reach- 
ed that  point.  The  justice  at  the 
circuit  granted  a  nonsuit.  Held, 
that  this  was  error  and  that  the 
case  should  have  been  submitted 
to  the  jury.  (Hoffman  agt.  _ZV.  Y. 
Central  and  H.  R.  M.  R.  Co.,  13 
Hun,  589.) 

2.  At  Kirkville,  on  the  defendant's 
road,  the  station  and  depot  are 
on  the  north  side  of  the  track,  and 
passengers  generally  get  off  on  the 
north  side  of  the  cars.  Along 
the  south  side  of  the  track,  and 
very  close  to  it,  is  a  ditch.  The 
plaintiff,  a  resident  of  the  place 
and  well  acquainted  with  the 
situation  of  the  depot,  attempted 
to  get  off  the  train,  on  the  south 
side,  at  a  point  where  the  track 
was  intersected  by  a  highway 
running  at  right  angles  with  it, 
at  a  time  when  the  train  had  stop- 
ped or  was  running  very  slowly. 
The  conductor,  who  was  on  the 
north  side  of  the  train,  not  seeing 
the  plaintiff,  who  was  on  the 
lowest  step  of  the  car,  signalled 
the  engineer  to  go  on,  and  by 
his  so  doing  the  plaintiff  was 
thrown  off  and  injured.  It  was 
proved  that  when  the  cars  stop- 
ped on  the  highway  it  was  not 
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unusual  for  parties  to  alight  from 
the  cars  on  the  southerly  side  of 
the  train,  which  was  the  side 
nearest  to  the  village. 

Held,  that  it  was  error  for  the 
court  to  charge,  as  matter  of  law, 
that  the  attempt  to  alight  on  the 
southerly  side  of  the  train  did  not 
constitute  contributory  negli- 
gence ;  that  whether  it  did  or  not 
should  have  been  submitted  to  the 
jury.  (Plopper  agt.  N.  T.  C.  and 
H.  B.  R  R  Co.,  13  Hun.,  625.) 

3.  One  Barringer  was  driving, 
plaintiff's  intestate  and  himself 
being  in  a  one-horse  wagon,  on  a 
highway  crossing  defendant's  rail- 
road. While  at  a  safe  distance 
therefrom  they  became  aware  of 
the  approach  of  an  engine,  and 
Barringer  at  once  endeavored  to 
stop  the  horse  and  succeeded  in 
checking  him,  he  started  again 
and  was  again  brought  under  con- 
trol, but  started  a  third  time  and 
ran  into  the  engine.  The  bell  of 
the  engine  was  not  rung  as  required 
by  law. 

In  an  action  to  recover  damages 
for  the  killing  of  plaintiff's  intes- 
tate,^^, that  although  negligence 
on  the  part  of  Barringer  could 
not  be  imputed  to  the  deceased, 
yet  as  defendant's  neglect  to  ring 
the  bell  did  not  contribute  to,  or 
cause  the  accident  the  plaintiff 
could  not  recover.  (Cosgrove  agt. 
2f.  Y.  Central  and  H.  R  R  R  Co., 
13  Hun,  329.) 


COPYRIGHT. 

1.  The  supreme  court  of  this  state 
has  jurisdiction  and  authority  to 
grant  an  injunction,  at  the  suit  of 
a  resident  plaintiff,  against  a  non- 
resident defendant,  restraining 
him  from  performing  or  exhibiting 
a  drama,  in  a  foreign  state,  in  vio- 
lation of  plaintiffs'  rights,  where 
the  summons  and  the  injunction 
order  are  served  on  defendant, 
while  he  is  temporarily  in  this 
state.  (French  agt.  Maguire,  ante, 
471.) 


2.  The  Constitution  of  this  state  has 
given  this  court  general  jurisdic- 
tion in  law  and  equity.     And,  un- 
der so  broad  a  grant  of  authority, 
where  it  regularly  acquires,  by  the 
service  of  its  process,  control  over 
the  parties,  it  must  have  authority 
to  adjudicate  upon  their  rights, 
in  actions  of  this  description.   All 
that  is  required  for  that  purpose 
is  to  affect  and  restrain  their  ac- 
tion, and  that  may  properly  be 
done  wherever  the   party  to  be 
affected  may  be  found  and  served 
with  process.     It  is  not  an  exer- 
cise of  mere  local,  but  an  element 
of  general,  jurisdiction.     (Id.) 

3.  An  omission  by  a  defendant,  to 
deny  facts  which  are  entirely  and 
peculiarly  within  his  knowledge, 
will  be  regarded    as  sufficiently 
confirming  them,   to   justify  the 
court  in  acting  upon  the  hypo- 
thesis of  their  truth.     (Id.) 

4.  Where  the  plaintiffs  alleged  that 
they  had  acquired  title  to  the  un- 
published drama,  known  as  "  Di- 
plomacy," for  the  purpose  of  pro- 
ducing and  exhibiting  it  within 
the  United  States,   and   that,   in 
violation  of  their  rights,  the  de- 
fendant is  about  producing  it  in  a 
theater  controlled  by  him  in  the 
city  of  San  Francisco ;  then  setting 
forth  the  agreement  or  contract 
of  sale: 

Held,  that  the  fact  that  the  sale 
relied  upon  in  support  of  the  ac- 
tion was  made,  may  properly  be 
assumed  from  the  agreement 
which  appears  to  have  been  so 
authenticated  as  to  establish  the 
fact  of  its  genuineness.  (Id.) 

5.  As  a  general  proposition,   it  is 
legally  true,  that  mere  information 
as  to  the  existence  of  the  rights 
relied  upon  will  not  justify  the 
issuing    of    an    injunction.     But 
when  the  informant  is  beyond  the 
power  of  the  court  because  of  his 
residence  in  a  foreign  country, 
and  where   action  more  prompt 
than  is  consistent  with  the  long 
delay    necessary    to    obtain   the 
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affidavits  of  these  foreign  inform- 
ants is  required  for  the  protec- 
tion of  the  plaintiffs'  rights,  the 
court  may  act  upon  this  informa- 
tion and  issue  an  injunction,  espe- 
cially where  the  information  itself 
is  sustained  and  rendered  entirely 
credible  by  circumstances  well 
established  in  the  case.  (Id.) 

6.  To  protect  a  person  in  the  posses- 
sion of  an  unpublished  manuscript, 
the  law  does  not  require  that  it 
shall  be  the  exclusive  work  of  one 
individual.     It  may  be  that  of  one 
or  many,  acting  in  co-operation, 
and,  whichever  may  be  the  case, 
the  right  is  substantially  the  same, 
and  the  person  is  equally  entitled 
to  the  protection  of  courts  of  jus- 
tice.    The  same  reasons  that  will 
induce  security  to  the  individual 
will  extend  it  to  all  whose  joint 
action  may  contribute  to  the  result 
finally  attained.     (Id.) 

7.  By  the  common  law,  authors  were 
protected  in  the  enjoyment  of  the 
pecuniary  benefits  of  their  literary 
productions.     (Id.) 

8.  The  law  still  continues  to  main- 
tain and  protect  the  right  of  the 
author  to  his  unpublished  manu- 
script or  composition,  the  same  as 
it  formerly  did,  independent  of 
the    statutes     concerning    copy- 
rights.    (Id.) 

9.  Exhibiting   the    manuscript    or 
composition  to  others,  or,  where 
it  may  be  adapted  to  that  end, 
performing  it  by  theatrical  repre- 
sentations is  not  deemed  sufficient 
to  constitute  the  publication  which 
will  deprive  the  author  of  his  ex- 
clusive right.     (Id.) 

10.  Reading,  exhibiting  or  perform- 
ing, will  permit  the  observer  to 
appropriate  to  himself  so  much  as 
his  memory  may  be  capable  of 
retaining.     (Id.) 

11.  But  it  will  not  allow  the  hearer 
and  observer  to  appropriate  and 
use  the  entire  composition,  with 


its  incidental  stage  accompani- 
ments. That  right  is  in  the  author 
and  his  assignee.  (Id.) 


CORPORATIONS. 

1.  As,  by  section  37  of  the.  bankrupt 
act,  a  discharge  from  its  debts  is 
prohibited  to  a  bankrupt  corpora- 
tion, a  debt  against  it  is  not  dis- 
charged, though  proven;  and  the 
provision  of  section  21  prohibiting 
a  creditor  who   has   proved  his 
debt    from    maintaining    a    suit 
therefor,  does  not  apply  as  against 
a  creditor  of   such    corporation. 
(Birmingham    Bank    agt.    Keck, 
ante,  222.) 

2.  It  follows,   therefore,   that    the 
mere    proving     of    their    claim 
against  a  corporation  by  the  plain- 
tiffs, on  whose  petition,  together 
with  other  creditors,  the  company 
was  thrown  into  bankruptcy,  did 
not  restrain  them    from  further 
proceedings  to  enforce  their  claim 
by  suit,  and  that  they  are  not  re- 
leased from  a  compliance  with  the 
statute  which  requires  the  issue 
and  return  of  an  execution  unsat- 
isfied, either  in  whole  or  in  part, 
before  a  right  of  action  accrues 
against  a  stockholder    (Laws  of 
1848,  chap.  40,  sec.  24).     (Id.) 

3  A  compliance  with  the  statutes  of 
this  state  which  give  a  right  of 
action  against  the  stockholders 
must  be  alleged  in  the  complaint. 
If  not  so  alleged  a  demurrer  will 
lie.  (Id.) 

4.  A  suit  in  equity  against  directors 
of  a  corporation  to  recover  dam- 
ages for  the  waste  and  loss  of  the 
corporate  assets  caused  by  the  neg- 
ligence of  the  directors  in  the  dis- 
charge   of   their    official    duties, 
should  ordinarily  be  brought  by 
the  corporation.    (Hand  and  others 
agt.  Atlantic  National  Bank,  ante, 
231.) 

5.  The  stockholders,  however,  may 
bring  such  suit  where  the  corpo- 
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ration  is  still  under  the  control  of 
the  accused  trustees.     (Id.) 

6.  "When  the  suit  is  brought  by  stock- 
holders the  corporation  is  a  neces- 
sary party  defendant.    (Id.) 

7.  When  such  corporation  is  an  in- 
solvent national  bank  and  a  re- 
ceiver of  its  assets  has  been  ap- 
pointed by  the  comptroller  of  the 
currency,  such  receiver  is  also  a 
necessary  party  defendant.     (Id.) 

8.  The  corporation,  however,  has  no 
interest  in  the  joinder  of  the  re- 
ceiver and  cannot  demur  upon  the 
ground  of  his  non-joinder.     (Id.) 

9.  A  complaint  in  such  an  action 
which  alleges,  as  the  result  of  the 
defendants'  negligence,   that  the 
plaintiffs'  stock  became  worthless 
and  that  they  had  also  been  obliged 
to  pay  an  assessment  imposed  by 
the  comptroller  of  the  currency 
under  the  national  bank  act  in  or- 
der to  pay  the  debts  of  the  bank, 
is  not  demurrable  on  the  ground 
that  several  causes  of  action  have 
been  improperly  united.     Special 
elements  of   damage  are  alleged 
but  o'nly  one  cause  of  action.  (Id.) 

10.  The  president  of  a  corporation 
cannot  bind  it  for  goods  purchased 
by  him,  and  required  in  its  busi- 
ness, where  there  is  a  resolution 
upon  the  books  of  the  corporation 
forbidding  such  officer  from  mak- 
ing  such   purchases.     (Westervelt 
agt.  Radde,  ante,  369.) 

11.  The  official  powers  of  a  corpora- 
tion denned.     (Id.) 

12.  The  provisions  of  the  statutes  in 
relation  to  the  formation  of  cor- 
porations (Laws  of  1848,  chap.  40; 
Laws  of  1866,  chap.  709)  requiring 
the  "duplicate  certificate"  to  be 
filed  in  the  office  of  the  secretary 
of  state  is  directory,  merely,  and 
not  mandatory  nor  essential  to  the 
validity  of  the  corporation,    (Rass- 
beck  et  al.  agt.  Desterreicher  et  al. , 
ante,  51«.) 


13.  The  certificate  having  been  filed 
in  the  office  of  the  clerk,  it  is  im- 
material in  any  action  (not  brought 
by  the  state  against  the  corpora- 
tion to  prohibit  its  exercise  of  cor- 
porate powers)  to  inquire  whether 
the  duplicate  of  such  certificate 
has  been  filed  in  the  office  of  the 
secretary  of  state.     (Id.) 

14.  The  production  of  a  copy  of  the 
certificate  filed  with  the  county 
clerk,  which  copy  is  testified  by 
him,  being  made  evidence  of  the 
incorporation  by  the  statutes,  is 
sufficient  proof  of  corporate  exist 
ence  and  sufficient  answer  to  all 
allegations  of   non-incorporation, 
except  in  a  direct  proceeding  by 
the  state  to  annul  the  franchise. 
(Id.) 

See  NEGLIGENCE. 

Donovan  agt.  Board  of  Educa- 
tion, ante,  176. 

See  MORTGAGE. 

(Conkling  agt.  Secor  Sewing  Ma- 
chine Co.  etal.,  ante,  269.) 

15.  An  action  against  an  officer  of  a 
corporation  to  recover   damages 
for  a  fraudulent  misappropriation 
and  conversion  by  him  of  the  cor- 
porate   property    can     only    be 
brought  by  a  stockholder  in  his 
own  name  after  application  to, 
and  a  refusal  on  the  part  of  the 
corporation  to  bring  the  action. 
(G-raves&gt.   Gouge,  (&N.  T.,  154.) 

16.  In  case  of  such  refusal,  the  stock- 
holder may  bring  an  action  for 
the  benefit  of  himself  and  other 
stockholders,  but  must  make  the 
corporation    a  party    defendant, 
alleging    in    his    complaint,    and 
proving  the  refusal.     (Id.) 

17.  The  fact  that  the  wrongful  acts 
of  the  officer  have  depreciated  the 
market  value  of  the  capital  stock 
held  by  the    stockholder,   to  an 
extent  greater  than  its  share  of 
the  actual  loss  sustained,  does  not 
authorize  an  action  by  the  stock- 
holder in  his  own  name,  without 
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making  the  corporation  a  party, 
to  recover  the  difference  between 
the  actual  loss  and  the  deprecia- 
tion. (Id.) 

COSTS. 

1.  Proceedings  to  vacate  assessments 
are  not  special  proceedings,  with- 
in the  purview  of  chapter  270  of 
the  Laws  of  1854,  for  the  purpose 
of  allowing  costs.     (Matter  of  Jet- 
ter,  ante,  67.) 

2.  It  seems  that  the  allowance    of 
costs  in  proceedings  of  this  char- 
acter is  contrary  to  the  established 
practice  of  the  judges  of  this  dis- 
trict; and,  although  the  court  felt 
compelled,  under  the  circumstan- 
ces of  this  case,  to  allow  certain 
costs  and  disbursements,  it  is  not 
to  be  regarded  as  a  precedent  in 
reference  to  costs  to  any  amount 
whatever.    (Id.) 

3.  The  defendants  are  sureties  on 
an   administrator's   bond,   condi- 
tioned for  the  faithful  execution 
of  the  trusts  reposed   in  the  ad- 
ministrators, and  their  obedience 
to    all    orders   of    the   surrogate 
touching  such  administration.    A 
creditor,  represented  by  plaintiff 
as  her  counsel,  filed  her  petition 
with  the  surrogate  for  an  account- 
ing by  the  administrators  of  all 
the  effects  received  by  them,  and 
also  for  the  payment  of  her  claim. 
The  administrators  were  required 
to  account,  and  such  account  em- 
braced their  entire  transactions  in 
the  estate,  which  was  shown  to  be 
of  the  value  of  $1,495.     The  sur- 
rogate directed  payment,  among 
other  things,  out  of  the  moneys  so 
shown  to  be  in  their  hands,  the 
sum    of    seventy   dollars    to  the 
plaintiff,  which  was  allowed  him 
as  a  reasonable  counsel  fee  in  the 
proceedings,  and  which  was  less 
than  five  per  cent  upon  the  value 
of  the  property  involved   in   the 
account. 

Held,  that  in  such  a  case  the  cred- 
itor is  only  entitled  to  an  allow- 
ance upon  his  judgment,  not  upon 


the  value  of  the  property  sought 
to  be  reached. 

Held,  further,  that  the  decree  of 
the  surrogate  was  not  conclusive 
upon  the  sureties,  as  the  surrogate 
exceeded  his  jurisdiction  in  mak- 
ing the  allowance.  (Browning 
agt.  Vanderh&ee-a,  &c.,  et  al., 
ante,  97.) 

4.  In  an  action  for  malicious  prose- 
cution, where    the    plaintiff   re- 
covers a  verdict  for  six  cents  dam- 
ages, he  is  entitled  to  six  cents 
costs,  but  is  not  entitled  to  dis- 
bursements. (Marsullo  agt.  Billotto, 
ante,  375.) 

5.  Upon  an  appeal  to  the  general 
term  from  an  order  of  the  special 
term    overruling  or  sustaining  a 
demurrer  to  the  whole  or  a  por- 
tion of  the  pleading,  the  success- 
ful   party  is    entitled  to  tax,  as 
costs,  twenty  dollars  before,  and 
forty  dollars  for  argument.     ( Vpn 
Oelden  agt.  Van  Gelden,  13  Hun, 
118.) 

6.  Where  an  order  is  made  at  the 
special  term  sustaining  or  over- 
ruling a  demurrer  to  the  whole 
or  a  portion  of  the  pleading,  the 
successful  party  is  entitled  to  the 
full  costs  of  the  trial  of  an  issue 
of  law ;  and  where  relief  is  grant- 
ed to  the  unsuccessful  party,  it 
should  be  only  upon  the  payment 
of    those  costs;  and  to  grant  it 
upon  payment  of  ten  dollars  costs 
only  is  improper.     (Id.) 

7.  In  an  action   of   ejectment   the 
plaintiff  recovered  upon  the  trial 
before  a  referee ;  a  new  trial  was 
ordered  by  the  general  term,  costs 
to  abide  the  event.     On  the  second 
trial  defendant  obtained  a  verdict 
in  his  favor;  a  new  trial  was  gran- 
ted on  the  ground  of  newly-dis- 
covered evidence,  on  payment  of 
$150,  costs  and  disbursements  of 
the  action,  and  ten  dollars  costs 
of  the  motion,  after  payment  of 
which  a  third  trial  was  had  and  a 
verdict  rendered  in  favor  of  plain- 
tiff. 
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Held,  that  plaintiff  was  not 
entitled  to  tax  costs  for  either  the 
first  or  second  trials,  but  only  for 
the  third.  (Provost  agt.  Farrell, 
13  Hun,  303.) 

8.  Fees  paid  to  a  stenographer  and 
for  preparation  of  maps  cannot 
be  taxed.     (Id.). 

9.  On  an  appeal    to    the  court  of 
appeals,  in  a  proceeding  brought 
into  the  supreme  court  by  a  com- 
mon law  certiorari,  directed  to  an 
officer  or    tribunal  other  than  a 
court,  the  successful  party  is  not 
entitled  to  costs  as    a  matter  of 
course ;  whether  or  not  costs  shall 
be  awarded  rests  in  the  discretion 
of  the  court.     (People  ex  rel.  Green 
agt.  Smith,  13  Hun,  227.) 

10.  The    English    rule  prohibiting 
attorneys  from  taking,  in  advance, 
a  security  for  the  payment  of  the 
future  costs  of  the  litigation  is 
not  in  force  in  this  state.     (Hall 
agt.  Grouse,  13  Hun,  557.) 

Of  former  trial  —  must  be  paid  by 
applicant  for  a  new  trial  on  the 
ground  of  newly-discovered  evi- 
dence. (See  Comstock  agt.  Dye,  13 
Hun,  113.) 

Must  be  paid  —  when  new  trial  is 

f  ranted  because  of  reversal  of  a 
armer    judgment,    upon    which 
the    judgment    in    the  principal 
action  is  paid.     (See  Smith  agt. 
Frankfield,  13  Hun,  489.) 

In  an  action  to  foreclose  a  mortgage 
the  costs  are  in  the  discretion  of 
the  court.  (See  Lossee  agt.  Ellis. 
13  Hun,  656.) 

11.  Where  a  question  of  fact  arising 
upon  a  motion  is  referred,  as  au- 
thorized by  the  Code  (sec.  27),  the 
court   has  no   authority  to  allow 
disbursements  in  addition  to  ten 
dollars  costs  of  motion.    (Concklin 
agt.  Taylor,  68  N.  T.,  221). 

12.  The  disbursements  upon  a  motion 
to  vacate  a  satisfaction  of  a  judg- 


ment are  not  costs  in  an  interlocu- 
tory proceeding,  within  section  311 
of  the  Code,  and  no  provision  is 
made  by  the  Code  for  their  allow- 
ance. (Id.) 

13.  When  costs    are  given  by  the 
judgment  of  this  court,  it  means 
costs  in  this  court  to  the  success- 
ful party  as  against  the  unsuccess- 
ful party.     (Sisters  of  Charity  agt. 
Kelly,  WN.  F.,628). 

In  action  requiring  defendant  to 
remove  pier  unlawfully  erected  in 
harbor  of  New  York,  extra  allow- 
ance of  five  per  cent,  on  value  of 
pier  not  proper;  subject-matter  of 
action  is  the  right  to  erect  the 
pier,  not  its  value.  (See  People 
agt.  N.  T.  and  S.  2.  Ferry  Co.,  68 
N.  T.,  71.) 

See  ATTORNEY  AND  CLIENT. 

Struppman    agt.    Mutter,    ante, 
427. 

14.  Where  a  judgment  creditor,  at 
whose    instance    a    receiver    has 
been  appointed  in  supplementary 
proceedings,   instigates  and  con- 
ducts a  prosecution  against  third 
persons  through  the  receiver  for 
his  own  benefit,  and  in  which  he 
is  solely  interested,  in  case  he  is 
defeated    he    is  liable  for  costs. 
(Ward  agt.  Hoy,  69  JV.  T.,  96.) 

15.  The  F.  S.  M.  Co.,  a  foreign  cor- 
poration, had  a  general  office  in 
New  York   in  charge  of    B.    as 
agent.     He  had  charge  of  collec- 
tions in  this  state,  and  employed 
an  attorney  to  collect  a  promissory 
note  in  his  possession,  belonging 
to  the   company.      The   attorney 
obtained  judgment  and  instituted 
supplementary  proceedings  there- 
on,  in    which    plaintiff  was    ap- 
pointed receiver.     This  action  was 
brought  by  and  at  the  instance  of 
said  attorney  to  set  aside  as  fraud- 
ulent a  conveyance  by  the  judg- 
ment debtor  to  defendants.      B. 
did  not  authorize  and  was  not  in- 
formed of  the  commencement  of 
the  action;  he  was,  however,  ad- 
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vised  thereof  before  trial,  and  re- 
cognized the  action  of  the  attorney 
as  being  for  the  company.  De- 
fendants succeeded  in  their  de- 
fense, and  moved  that  the  com- 
pany be  compelled  to  pay  the 
costs.  Held,  that  the  facts  justi- 
fied the  inference  that  the  com- 
pany, through  B,,  with  a  knowl- 
edge of  all  the  attorney  had  done, 
ratified  his  acts,  and  it  was  bound 
by  them,  although  the  attorney 
had  no  authority  originally  to 
commence  the  action ;  and  that  the 
company  was  properly  charged 
with  the  costs.  (Id.) 

16.  Upon  a  common  law  ceriiorari 
costs  are  not  allowable.  (People 
exrel.  agt.  McDonald,  69  N.  T., 
362.) 

COUNTER-CLAIM. 

In  action  for  obstructing  flow  of 
water  in  stream  the  fact  that  plain- 
tiff increased  the  natural  flow  to 
defendant's  injury  not  a  counter- 
claim. (See  Bloomer  agt.  Moras, 
[Mem.]  68  N.  T.,  623.) 


COUNTY  CLERK. 

1.  The  provision  of  the  act  of  1840, 
"  to  reduce  the  expense  of  fore- 
closing mortgages  "  (sec.  13,  chap. 
842,   Laws  of  1840),   prescribing 
the  fees  to  be  charged  by  a  county 
clerk  for  making  searches,   was 
not  intended  as  a   substitute    for 
the    provision    of     the     Revised 
Statutes      fixing     his    fees     for 
searches,  except  in  the  cases  and 
when  made  for  the  purposes  speci- 
fied in  the  second  section  of  said 
act  i.  e. ,  when   made  for  the  pur- 
poses of  an  action  for  f orclosure 
and  the  bill  is  taken  as  confessed, 
etc.      (Curtis  agt.  McNair,  68  N. 
T.,  199.) 

2.  Under  the  provisions  of  the  Re- 
vised Statutes  (2  R.  8.,  639,  sec.  30) 
a    county  clerk    is     entitled    to 
charge  for  four  distinct  lines  of 
searches  at  the  rate  of  five  cents 


per  year  for  each,  t.  e.,  for  search- 
ing the  records  of  deeds,  the  re- 
cords of  mortgages,  the  records 
of  mortgages  deposited  by  loan 
officers,  and  the  docket  of  judg- 
ments. (ALLEN  and  RAPALLO  JjT, 
dissenting.)  (Id.) 

3.  As  to  whether  a  like  fee  may 
be  charged  for  searching  other 
records  affecting  the  title  to  real 
property,  required  to  be  kept  by 
county  clerks  by  acts  passed  sub- 
sequent to  the  'Revised  Statutes, 
quare.  (Id.) 


COUNTY  COURT. 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  an  appeal  will 

.  lie  to  the  general  term  from  a 
judgment  entered  upon  the  report 
of  a  referee,  in  an  action  pending 
in  a  county  court,  upon  a  case 
and  exceptions  settled  by  such 
referee ;  and  a  prior  motion  for  a 
new  trial  in  the  county  court,  upon 
the  exceptions  and  the  decision  of 
the  referee,  is  no  longer  requisite 
or  proper.  (Kilmer  agt.  O'Brien, 
13  Nun,  224.) 


COUNTY  JUDGE. 

1.  The  plaintiff  in  error  was  tried 
at  a  court  of  general  sessions  for 
grand  larceny.  After  the  jury 
had  retired  to  consider  their  ver- 
dict both  of  the  justices  sitting 
with  the  county  judge  left  the 
court  room,  and  one  of  them  left 
the  building.  While  they  were 
absent  the  jury  came  in  and  the 
county  judge  received  their  ver- 
dict of  guilty.  The  jury  were 
polled  at  the  request  of  the  priso- 
ner's counsel,  without  any  objec- 
tion on  his  part  to  the  reception 
of  the  verdict,  in  the  absence  of 
the  two  justices. 

Held,  that  the  county  judge  had 
no  power  to  receive  the  verdict 
and  that  the  conviction  or  sen- 
tence mast  be  set  aside.  (Hinman 
agt.  People,^  Hun,  266.) 


568 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


COURTS. 

1.  To  authorize  the  removal  of  an 
action  from  a  state  court  to  a 
federal  court  it  is  not  sufficient 
that  it  is  alleged  that  the  defend- 
ant was  an  alien,  a  citizen  or 
subject  of  a  foreign  state  or 
country  at  the  time  the  petition 
for  such  removal  was  prepared, 
but  it  must  appear  that  such  was 
the  fact  at  the  time  of  the  com- 
mencement of  the  action.  (Tug- 
man  agt.  National  Steamship  Go., 
18  Hun,  332.) 


CREDITOR'S  ACTION. 

1.  A  court  of  equity  does  not  inter- 
vene to  enforce  the  payment  of 
debts.    It  is  only  after  the  creditor 
has  exhausted  all  the  means  in  his 
power  at  law  that  he  is  entitled  to 
the  aid  of  a  court  of  equity  to  dis- 
cover and  apply  the  debtor's  prop- 
erty to  satisfy  his  claims.     (Sloan 
et  al.  agt.  Waring  etal.,  ante,  62.) 

2.  A  creditor  at  large  has  no  status 
in  a  court  of  equity,  and  the  right 
of  a  judgment  creditor  depends 
upon  the  fact  of  his  having  ex- 
hausted his  legal  remedies.     (Id.) 


DAMAGES. 

1.  This  action  was  brought  by  the 
plaintiff  against  her  brother,  for 
the  conversion  of  a  note  given  to 
her  for  money  borrowed  by  him. 
After  the  lapse  of  more  than  six 
years  from  the  maturity  of  the 
note,  he  asked  her  to  let  him  see 
it,  promising  to  return  it.  Having 
obtained  possession  of  it,  he  threw 
it  into  the  stove  and  burned  it  up. 
The  justice  at  the  circuit  charged, 
with  reference  to  the  amount  of 
damages,  that  the  plaintiff  was 
entitled  to  recover  the  face  of  the 
note  with  interest ;  that,  though 
outlawed,  it  constituted  a  moral 
obligation  sufficient  to  uphold 
a  new  note  or  promise;  that, 


although  the  defendant  could  have 
pleaded  the  statute  of  limitations 
in  an  action  upon  the  note,  yet 
being  a  wrong-doer,  he  was 
entitled  to  no  presumptions  in  his 
favor. 

Held,  that  the  charge  was  cor- 
rect. (Outhouse  agt.  Outhouse, 
13  Hun,  130.) 

,  An  action  was  brought  to  recover 
damages  for  injuries  sustained  by 
the  plaintiff  while  crossing  one 
of  defendant's  (a  railroad  com- 
pany's) tracks,  and  alleged  to  have 
been  caused  by  its  defective  con- 
dition. Upon  the  trial  it  appeared 
that,  prior  to  the  accident,  plain- 
tiff had  .worked  on  a  farm  and 
could  do  any  work  connected 
therewith;  that  by  the  accident 
his  right  leg  was  broken  near  the 
hip;  that  he  was  confined  to  his 
bed  from  the  time  of  the  acci- 
dent in  July  to  October  first ;  was 
placed  in  a  special  bed  and  his 
leg  kept  extended  by  proper  appli- 
ances for  eight  weeks;  that  his 
right  leg  was  one  inch  and  a-half 
shorter  than  the  other;  that  he 
could  go  over  even  ground  with 
one  crutch;  and  had  mowed. on  a 
mowing-machine,  raked  with  a 
horse-rake,  and  driven  his  team 
on  the  road  somewhat,  but  was 
not  able  to  do  much  farm  work ; 
that  the  injury  was  permanent  and 
he  could  never  recover  therefrom. 
The  jury  rendered  a  verdict  in 
his  favor  for  $14,000.  Held,  that 
the  verdict  would  not  be  set  aside 
as  excessive.  (Gale  agt.  N.  Y. 
Central  and  H.  B.  R.  II.  Co.,  13 
Hun,  1.) 

.  A  building  contract  contained  a 
clause  authorizing  the  owner, 
upon  the  failure  of  the  contractor 
to  proceed  with  the  work,  to 
notify  him  that  unless  he  did  so 
proceed  he  should  huaself  com- 
plete it  and  charge  the  contractor 
with  the  expense  of  so  doing,  and 
another  clause  providing  that  for 
each  and  every  day's  delay  in  com- 
pleting the  building  after  a  date 
therein  specified  the  contractor 
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should  pay  the  sum  of  five  dollars 
as  and  for  liquidated  damages. 
The  owner,  in  pursuance  of  the 
first  clause,  notified  the  contract- 
or and  completed  the  building 
himself.  Held,  that  he  had  there- 
by waived  his  right  to  claim  the 
damages  provided  for  in  the  con- 
tract, for  a  failure  to  complete  the 
building  by  the  specified  time. 
(Crawford  agt.  Becker,  13  Hun, 
375.) 

4.  The  defendants  having,  by  false 
and    fraudulent    representations, 
induced  the  plaintiff  to  purchase 
certain  railroad  bonds,  he,  upon 
discovering  the  fraud  some  three 
years  after  the  purchase,  brought 
this  action  to  recover  the  damages 
occasioned  thereby.     The  defend- 
ants were  acting  as  brokers,  for 
both  the  purchasers  and  the  sellers. 
Upon  the  trial  the  court  charged, 
as   to  the  measure  of  damages, 
that  the  plaintiff   was  entitled  to 
recover  the  actual  damages  which 
resulted  from  defendants'  conduct 
up  to  the  time  when  he  first  dis- 
covered the  fraud  —  the  difference 
between  the  sum  paid   and    the 
value  of  the  stock  —  that  is,  the 
difference  between  the  price  paid 
and  the  actual  value  of  the  bonds 
at  the  time  when  the  plaintiff  dis- 
covered the  fraud.    Held,  that  the 
charge    was    incorrect;  that    the 
measure  of  damages  was  the  differ- 
ence between  the  actual  value  of 
the  bonds  at  the  time  of  the  sale 
and  their  value  as  they  were  rep- 
resented to  be.  ( Wyeth  agt.  Morris, 
13  Hun,  338.) 

5.  The  plaintiff,  in  pursuance  of  a 
contract  made  with  the  defendant, 
claimed  to  be  entitled,  by  virtue 
of  a  commutation  ticket,  to  ride 
to  East  New  York.    Having  exer- 
cised this  right  for  some  time  the 
defendant  refused  to  carry  him  to 
that  point  unless  he  would  pay 
extra  fare  from  Jamaica  to  East 
New  York;  and  upon  his  refusal 
so  to  do,  in  obedience  to  an  order 
of  the  defendant,  the    conductor 
ejected  him  from  the  train,  using, 
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in  so  doing,  no  unnecessary  vio- 
lence. Upon  the  trial  01  this 
action,  brought  to  recover  dam- 
ages for  so  doing,  the  court 
charged  that  the  evidence  was 
not  sufficient  to  give  punitive 
damages  against  the  conductor, 
but  that  plaintiff  was  entitled  to 
have  the  railroad,  company 
punished  to  such  an  extent  as 
the  jury  should,  in  their  discre- 
tion say  the  facts  authorized  and 
demanded.  Held,  that  the  charge 
was  erroneous.  (Parker  agt. 
Long  Island  R.  R.  Co.,  13  HuJi, 
319.) 

6.  In  an  action  to  recover  damages 
resulting  from  a  collision,  plain- 
tiffs' expenses,  necessarily  incurred 
in  retaining    his  crew  after  the 
collision,  and    in    attempting  to 
save  the  cargo,,  are  proper  items  of 
damage.      (Hoffman  agt.  Un.  F. 
Co.,  WN.  T.,  386.) 

7.  Where  an  answer  in  an  action  of 
slander  alleges,  in  justification,  the 
truth  of  the  words  spoken,  it  is 
not  error  for  the  court  to  refuse  to 
charge  as  matter  of  law,  that  the 
answer  cannot  be  considered  by 
the  jury  to  enhance  the  damages. 
(THstin  agt.  Rose,  69  N.  T.,  123.) 

8.  Notwithstanding  the  change  ef- 
fected by  the  Code  in  allowing 
facts  adduced  for  the  purposes  of 
justification,  although  insufficient 
lor  that  purpose,  to  be  used  hi 
mitigation  of  damages,  still,  where 
there  is  an  entire  failure  of  proof 
to  sustain  the  charge  contained  in 
the  alleged  slanderous  words,  and 
the  circumstances  evince  that  the 
reiteration  of  the  slander  in  the 
answer  was  done  maliciously,  and 
without  probable  cause  for  believ- 
ing it  true,  it  may  be  considered 
by  the  jury  upon  the  quesion  of 
damages.     (Id.) 

9.  It  seems,  however,  that  this  rule 
should  be  confined  to  cases  of  bad 
faith  in  incorporating  the  justifi- 
cation in  the  pleadings.     (Id.) 
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10.  The  rule  limiting  the  damages  in 
actions  for  breaches  of  covenants 
of  seizin  and  of  quiet  enjoyment 
to  the  purchase-money  paid  and 
interest,  does  not  apply  where  a 
vendor  has  sold  lands  to  which  he 
has  not  a  perfect  title,  he  under- 
taking   to    complete    and   make 
perfect  the  title.    In  such  case, 
when  the  vendee  has  been  evicted, 
the  proper  measure  of  damages  is 
the  value  of  the  land  at  the  time 
of    the   eviction,    with    interest. 
(Taylor  agt.  Barnes,  69  N.  Y.,  430) 

11.  In  an  action  for  a  wrongful  tak- 
ing and  conversion,  of  a  stock  of 
goods,  where  there  is  no  question 
of   malice    or   claim   to  recover 
exemplary  damages,   the  proper 
measure  of  damages  is  the  market 
value  of  the  goods  at  the  time  of 
the  tortious  taking,  with  interest 
thereon.    ( Wehle  agt.  Havttand,  69 
M  Y.,  480.) 

12.  The  market  value  is  the  price 
at  which  the  goods  can  be  replaced 
for  money  in    the    market;    not 
the  retail  value  or  price  for  which 
they  are  sold  at  retail.     (Id.) 

13.  In  an  action  against  a  sheriff  for 
failure  to  return  an  execution,  it 
may  be  proved,  in  mitigation  of 
damages,  that  prior  to  the  return 
day  the  plaintiff's  interest  in  the 
judgment  was  levied  upon  by  vir- 
tue of  an  attachment,  and  was  lia- 
ble to  be  applied  thereon.     ( Wehle 
agt.  Conner,  69  N.  Y.,  546.) 

14.  Where  a  sheriff  having  an  exe- 
cution in  his  hands  receives  an 
attachment  against  the  judgment 
creditor,   and  by  virtue    thereof 
levies  upon  the  judgment  debt, 
the  attachment  becomes    a    lien 
upon  the  judgment  and  execution, 
and  all  moneys  collected  upon  the 
execution  are  liable  to  be  applied 
toward  the  payment  of  any  judg- 
ment   recovered    in    the    action 
wherein  the  attachment  was  is- 
sued;   and,  until  the  attachment 
is  vacated,  or  the  lien  thereof  in 
some  manner  discharged,  it  must 


be  regarded  as  valid  process,  and 
the  sheriff  has  no  right  to  pay 
over  to  the  judgment  creditor 
moneys  collected  on  the  execu- 
tion (Id.) 

15.  Where,    therefore,    it    appears 
in  an  action  against  the   sheriff 
for  failure  to  return  the  execution 
that  such  a  lien  by  attachment  ex- 
isted at  the  time  of  the  commence- 
ment of  the  action,  plaintiff  is  only 
entitled  to  nominal  damage.     The 
defendant's  failure  to  perform  his 
duty,  although  not  justified  or  ex- 
cused, does  not  entitle  plaintiff  to 
recover  more  than  the    damages 
he  has  actually  sustained.     (Id.) 

16.  The  proper  measure  of  damages 
in  an  action  for  the  conversion  of 
chattels  is  the  value  of  the  prop- 
erty at  the  time  of  the  conversion, 
with  interest  to  the  time  of  the 
trial.    (Prince  agt.  Connor  [Mem.l, 
69  N.  Y.,  608.) 


DEBTOR  AND  CREDITOR. 

1.  A  judgment  debtor,  imprisoned 
on  execution,  who  has  disposed 
of  his  property  with  intent  to  de- 
fraud the  creditor  at  whose  suit 
he  is  imprisoned  is  not  entitled  to 
his  discharge  under  the  provisions 
of  the  Revised  Statutes,  in  relation 
to  voluntary  assigment  by  debt- 
ors so  imprisoned.     (2  R.    8.,  31 
et  seq.)  (In  re  Brady,  69  N.  Y.,  215.) 

2.  It  is  not  necessary,  to  prevent 
such  discharge,  to  show  that  the 
fraudlent  disposition  was    made 
by  the  debtor  with  a  view  to  the 
proceedings  for  his  discharge;  it 
is  sufficient,  although  made  before 
the  commencement  of  the  action, 
where  the  order  for  his  imprison- 
ment was  based  upon  the  ground 
of    such   fraudulent    disposition. 
(Id.) 

3.  Where  an  opposing  creditor  estab- 
lishes that  the    affidavit  of    the 
debtor  required  by  said  statute  to 
be  indorsed  upon  his  petition  (sec. 
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5)  is  untrue,  this  is  sufficient  to 
show  that  "the  proceedings,  on 
the  part  of  the  prisoner,  are  not 
just  and  fair,"  within  the  mean- 
ing of  said  statute  (sec.  8).  (Id.) 

4  It  seems  that  to  prevent  a  dis- 
charge, the  intent  must  have  been 
to  defraud  existing  creditors,  not 
those  whose  claims  have  been  paid 
or  have  ceased  to  exist ;  and  that 
creditor  cannot  contest  the  dis- 
charge who  is  in  no  way  injured 
or  defrauded.  (Id.) 

5.  A  proceeding  under  said  statute 
is  a  special  proceeding,  as  defined 
by  the  Code  (sees.   1,  2,  3);  and  an 
order  of  special  term  therein  dis- 
charging the  petitioner  is  a  final 
order,   and  is  appealable  to  the 
general  term,  under  the  provisions 
of  the  act  of  1854  (chap.  270,  Laws 
of  1854),   authorizing  appeals  in 
special  proceedings.     (ALLEN  and 
MILLER,  JJ.,  dissenting.)    (Id.) 

6.  The  right   to    review  a  special 
term  decision  in  a  matter  affect- 
ing a  substantial  right,  being  gen- 
eral   and    fundamental,    will    be 
deemed  to  exist  unless  the  intent 
to  destroy  it  is    expressed  with 
great  clearness.     (Id.) 

7.  Where  the  creditors  of  a  failing 
debtor  contract  with  a  third  per- 
son to  sell  and  assign  to  him  their 

\claims  at  a  certain  per  centage,  in 
the  absence  of  proof  that  such 
third  person  was  acting  merely  as 
agent  of  the  debtor,  the  transac- 
tion is  to  be  considered  as  a  pur- 
chase and  sale,  not  a  compromise ; 
and  a  creditor  who  has  received 
the  per  centage  agreed  upon,  and 
has  assigned  his  claim,  cannot  en- 
force the  balance  of  the  indebted- 
ness upon  proof  simply  that  some 
of  the  creditors  received  more 
than  the  stipulated  per  cent  for 
their  claims.  (Goldenbergh  agt. 
Hoffman,  69  N.  Y.,  32.) 

DEEDS. 

1.  A  sheriff 's  deed,  given  in  pursu- 
ance of  a  sale  upon  execution,  and 


duly  recorded,  is  protected  by, 
and  has  the  benefit  of,  the  record- 
ing act.  (1  R.  8.  756,  sec.  1.)  (Het- 
zel  agt.  Barber,  69  N.  Y.,  1.) 


DEFENSE. 

1.  The  fact  that  the  plaintiffs  have 
brought   an   action    against   the 
owner  of  the  vessel  to  recover  the 
same  damages  which  form    the 
subject  of    this  action,    without 
also  alleging  that  such  an  action 
had  been  prosecuted  to  judgment 
against  the  owner,  and  that  the 
judgment  had  been  paid,  is  not, a 
good  defense.    (Swift  et  al.,  agt. 
Tross  et  al.,  ante,  255.) 

2.  Until  the  alleged  damages  have 
been  received  from,  or  paid  by, 
the  owner,  it  is  no  defense  to  this 
case  that  an  action  has  been  com- 
menced against  him.     (Id.) 

3.  A  plaintiff,  suing  upon  an  assigned 
claim,  is  the  real  party  in  interest, 
under  the  Code,  if  he  has  a  valid 
transfer  as  against  the  assignor, 
and  holds  the  legal  title  to  the  de- 
mand ;  the  defendant  has  no  legal 
interest  to   inquire    whether  the 
transfer  was   an  actual    sale    or 
merely  colorable,    or   whether  a 
consideration  was   paid   therefor. 
While  such  an  inquiry  may  be- 
come material  if  the  right  of  cred- 
itors are  involved,  or  when  some 
defense  or  counter-claim  against 
the  assignor  is  sought  to  be  inter- 
posed, it  constitutes  no  defense  on 
the  ground  that  the  plaintiff  is  not 
the  real  party  in  interest.    ( Sheri- 
dan  agt.  Mayor,  &c.,  68  N,  Y.,  30.) 

4.  A   plea  of  the  statute  of  limita- 
tions of  another  state  or  country, 
where  a  contract  was  made,  is  no 
bar  to  an  action  brought  upon  the 
contract  in  this  state  ;  the  lex  fori 
governs.    ( Miller  agt.  Brenlmm,  68 
N.  F.,83.) 

5.  On  the  5th  day  of  July,  1873,  W. 
&  J.  filed  their  petition  in  bank- 
ruptcy ;  they  had  at  that  time  a 
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balance  to  their  credit  in  defend- 
ant's bank.  On  the  ninth  of  the 
same  month  they  were  adjudicated 
bankrupts.  On  the  twelfth  N.  ob- 
tained a  judgment  for  a  money 
demand  against  them ;  on  the 
nineteenth  in  proceedings  supple- 
mentary to  execution,  an  order 
was  issued  restraining  defendant 
from  transferring  or  making  any 
disposition  "  of  any  property  be- 
longing "  to  W.  &  J. ;  and  on  the 
twenty-eighth  a  receiver  was  ap- 
pointed, who  demanded  and 
claimed  the  said  balance.  On  the 
1st  of  October,  1873,  plaintiff  was 
appointed  assignee  of  said  bank- 
rupts. Defendant  refused  to  pay 
over  to  him  the  balance,  and  still 
retains  it.  In  an  action  to  recover 
the  same,  held,  that  by  virtue  of 
the  bankrupt  act  ( TJ.  S.  JR.  S. ,  sec. 
5044),  title  to  the  deposit  vested  in 
plaintiff  on  the  fifth  of  July,  and 
the  order  subsequentty  served  on 
defendant  did  not  restrain  it  from 
paying  it  over  to  him,  as  it  was 
not  then  the  property  of  W.  &  J. 
and  that,  therefore,  the  order  was 
no  defense.  (Morris  agt.  First 
Nat.  Bk.  of  N.  T.,  68  N.  Y,  362.) 

8.  Defendant,  as  sheriff  by  virtue 
of  attachments  against  A.  V.  and 
J.  8.  V.,  levied  on  a  stock  of 
goods  which  they  had  sold  to  L. , 
and  he  to  plaintiff.  An  assignee 
in  bankruptcy  of  A.  V.  and  J,  S. 
V.  brought  an  action  in  the  United 
States  district  court,  making  the 
parties  hereto,  the  bankrupts  L. , 
and  the  attachment  creditor,  de- 
fendants claiming  title  to  the  prop- 
erty, and  that  the  sale  to  the 
plaintiff  was  fraudulent  and  void. 
Defendant  sold  the  property,  and 
by  order  of  said  court  deposited 
the  avails.  'The  decree  in  said 
action  awarded  the  fund  to  the 
assignee.  This  action  was  brought 
to  recover  the  property.  Held,  that 
said  decree  was  properly  pleaded 
in  bar,  and  was  res  adjudicata  be- 
tween the  parties  as  to  plaintiff's 
title  ;  that  although  the  decree,  by 
its  terms,  simply  disposed  of  the 
fund,  the  title  of  plaintiff  to  the 


property  was  necessarily  involved, 
as  the  assignee  could  only  have 
recovered  by  establishing  his  own 
title  against  all  the  other  parties, 
and  he  had  a  right  to  accept  the 
fund  instead  of  the  property  or  its 
value  ;  that  plaintiff,  could  not  re- 
cover in  this  action,  without  hav- 
ing a  general  or  special  property  in 
the  goods  ;  and  that  a  plea  of  prop- 
erty in  a  third  person  was  good. 
( Tuska  agt.  0'  Brien,  68  N.  T. 
446.) 

Payment  to  an  officer  de  facto,  when 
good  defense  in  action  by  officer 
de  jure  to  recover  salary.  (See 
Dolon  agt.  Mayor,  &c.,  68  N.  Y., 
274.) 

In  action  based  on  judgment  or  other 
judicial  record,  they  may  be  attack- 
ed and  impeached  for  fraud.  (See 
Mandeville  agt.  Reynolds,  68  N.  Y., 
528.) 

7.  When  process  issued  by  justice 
of  the  peace  is  protection  in  action 
of  false  imprisonment.      (Hallock 
agt.  Dominy,  69  N.  Y.,  238.) 

8.  When  prior    possession  a  good 
defense  in    action    to  determine 
claims  to  real  property.      (Ford 
&gi.£elmont,  69  N.  Y.,  567.) 


DEMURRER. 

1.  Misjoinder  of  parties  plaintiff  is 
ground  of  demurrer  to  the  com- 
plaint.    (Rumsey  agt.  Lake,  ante, 
339.) 

2.  Where  husband  and  wife  unite  in 
bringing  an  action,  and  the  com- 
plaint shows  that  one  alone  must 
bring  the  action  without  the  other, 
a    demurrer    will    lie    upon    the 
ground  that  the  complaint  does 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.     (Id.) 

3.  An  action  for  an  assault  and  bat- 
tery upon  the  person  of  a  married 
woman  must  be  brought  in  her 
name  alone,  and  if  the  husband 
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unite  in  bringing  the  action  a  de- 
murrer will  lie  on  the  ground  that 
the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of 
action.  (Id.) 

4.  The  correct  rule  seems  to  be  that 
if  there  is  a  misjoinder  of  parties, 
or,   in  other  words,  if  the  facts 
stated  in  the  complaint  show  no 
cause  of  action  against  the  defend- 
ant in  favor  of  one  of  the  plaintiffs, 
the  defendant  may  demur,  under 
subdivision  6  of  section  144  of  the 
Code,  as  to  such  plaintiff  upon  the 
ground  that  the  complaint  does 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  as  to 
such  plaintiff  the  complaint  will 
be  dismissed.    (Id.) 

See  PLEADING. 

Victory  Webb,  &c.,  Manufactur- 
ing Co.  agt.  Beecher  et  al., 
ante,  193. 

See  CORPORATIONS. 

Birmingham  National  Bank  agt. 

Keck,  ante,  222. 
Hand  and  others  agt.    Atlantic 

National  Bank,  ante,  232. 

5.  Upon  an  appeal  to  the  general 
term  from  an  order  of  the  special 
term  overruling  or  sustaining  a 
demurrer  to  the  whole  or  a  por- 
tion of  the  pleading,  the  success- 
ful party  is  entitled  to  tax,   as 
costs,  twenty  dollars  before,  and 
forty  dollars  for  argument.     ( Van 
Oelder  agt.  Van   (/elder,  13  Hun, 
118.) 

6.  Where  an  order  is  made  at  the 
special  term  sustaining  or  over- 
ruling a  demurrer    to  the  whole 
or  a  portion  of  the  pleading,  the 
successful  party  is  entitled  to  the 
full  costs  of  the  trial  of  an  issue 
of    law;     and    where    relief     is 
granted  to  the  unsuccessful  party, 
it  should  be  only  upon  the  pay- 
ment of  those  costs;  and  to  grant 
it  upon  payment  of  ten  dollars 
costs  is  improper.     (Id.) 

Action  of  partition  —  allegations  of 


complaint  —  non-compliance  with 
Rule  78  of  1876  —  where  the  alle- 
gation is  defective  because  of  its 
uncertainty,  the  remedy  is  by  mo- 
tion, and  not  by  demurrer.  (See 
Moffett  agt  McLaughlin,  13  Hun, 
449.) 

7.  On  demurrer  to  answer  defects  in 
complaint  may  be  considered,  and 
if  it  fails  to  state  cause  of  action, 
decision  must  be  for  defendant, 
although  answer  is  defective. 
(Wright  agt.  Booth  [Mem.],  69  N. 
T.,  620.) 


DEPUTY   SHERIFF. 

Deputy  sheriff  may  receive  redemp- 
tion of  land  sold  by  him  on  execu- 
tion after  expiration  of  term  of 
office  of  his  principal.  ( See  People 
exrel.  agt.  Lynch,  68  N.  T.,  474.) 

Liability  of  sureties  on  his  bond  for 
false  return.  (See  Walter  agt. 
Middleton,  68  N.  T.,  605.) 


DETERMINATON  OF  CLAIM  TO 
REAL  PROPERTY. 

1.  One  in  actual  possession  of  land 
for  three  years  may  maintain  an 
action  under  the  Code  (sec.  449)  to 
compel  the  determination  of  claims 
thereto;  and  evidence  of  the  pos- 
session is  sufficient  to  compel  the 
defendant  to  show  his  title.     (Ford 
agt.  Bdmont,  69  N.  T.,  567.) 

2.  But  where  the  plaintiff  in  such 
an  action  shows  only  possession 
under  an  unfounded  claim  of  title, 
evidence  of  actual  possession  and 
occupation  by  defendant  prior  to 
the  entry  by  plaintiff  is  a  sufficient 
defense.    (Id.) 


DISCONTINUANCE. 

1.  After  the  evidence  in  a  case  has 
been  agreed  upon  and  submitted 
to  the  justice  trying  the  same, 
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and  a  motion  to  open  the  case  and 
take  further  evidence  has  been 
denied  by  him,  a  discontinuance 
of  the  action  should  not  be  allow- 
ed. (Clearwater  agt.  Decker,  13 
Hun,  63.) 


DISCOVERY. 

1.  The  application  for  a  discovery 
of  documents  before  trial  should 
be  denied  in  cases  where  it  is  clear 
that  they  may  be  produced  on  an 
examination,   before  trial,   of  an 
adverse  party,   under  a  subpoena 
duces  tecum,  when  the  object  is 
only  to  prove   circumstances  as 
the  foundation  of  relevant  infer- 
ences, rather  than  a  fact  proxim- 
ately  probative  of  an  issue.    (New 
England  Iron  Co.  agt.  .2V.  Y.  Loan 
and  Improvement  Go.,  ante,  351.) 

2.  To  entitle  a  party  to  a  discovery 
of    documents    before    trial,    the 
party  applying  shall  show,  to  the 
satisfaction  of  the  court  or  judge, 
"  the  materiality  and  necessity  of 
the  discovery  sought,  the  particu- 
lar information  which  he  requires, 
and  that  there  are  entries  of  the 
matters  he  seeks  a  discovery  of " 
(Rule  15).     (Id.) 

8.  The  New  England  Iron  Company, 
in  its  suit  against  the  Metropolitan 
Railway  Company,  for  $4,500,000 
damages,  for  violation  of  a  con- 
tract to  furnish  the  iron  for  the 
elevated  road,  joined  the  New 
York  Loan  and  Improvement 
Company  as  codefendant,  claim- 
ing that  the  last-named  company 
had  aided  and  abetted  the  railroad 
company  to  commit  the  alleged 
breach  of  contract,  the  contract 
having  been  awarded  finally  to 
the  Loan  and  Improvement  Com- 
pany. In  the  petition  of  plaintiffs 
for  a  discovery  of  documents  be- 
fore trial  (alleged  to  be  in  the  pos- 
session of  the  Loan  and  Improve- 
ment Company),  it  was  claimed 
that  these  documents  would  prove 
circumstances  of  knowledge,  mo- 
tive and  intent  on  the  part  of 


such  company,  showing  that  they 
knowingly  ousted  the  plaintiffs 
from  the  benefit  they  would  have 
derived  from  the  performance  of 
their  contract. 

Held,  that  the  petition  should  be 
dismissed  on  the  ground  that  it 
did  not  point  to  the  places  where 
the  information  sought  for  existed, 
nor  describe  the  entries,  excepting 
by  stating  the  supposed  effect  as 
evidence  rather  than  their  intrinsic 
character.  (Id.) 

4.  Also,  on  the  ground  that  it  did 
not  show  any  reason  for  resorting 
to  this  method  of  proof,  either  in 
expediency  or  necessity.  (Id.) 


EJECTMENT. 

When  the  proper  remedy  —  and  not 
an  action  in  equity,  to  remove  a 
cloud  on  title.  (See  Bockes  agt. 
Lansing,  13  Hun,  38.) 


EQUALITY  OF  LIENS. 

See  MORTGAGE. 

Eleventh    Ward   Savings   Bank 
agt.  Hay,  ante,  444. 


EQUITABLE   ACTIONS. 

1.  Persons  appointed  by  statute  to 
hold  official  relations  to  a  munici- 
pal corporation  and  charged  with 
specific  trusts  and  duties  in  respect 
to  its  property  and  its  application, 
must  act  in  conformity  with  the 
law  which  appoints  them.  When 
they  act  otherwise  it  is  a  breach 
of  trust  and  abandonment  of  duty. 
Hence,  held,  that  a  lease  of  ferries 
for  a  term  of  years,  made  by  the 
commissioners  of  the  sinking  fund 
of  the  city  of  New  York,  at  a  nom- 
inal rent  of  one  dollar  per  annum, 
the  annual  rent  of  which  was  of 
the  value  of  more  than  $100,000, 
was  void;  the  rents  being  pledged 
by  law  to  the  sinking  fund  for  the 
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payment  of  interest  on  the  funded 
city  debt,  it  was  the  duty  of  the 
commissioners  to  obtain  the  rental 
value  of  the  ferries.  (  The  Mayor 
agt.  Union  Ferry  Company,  ante, 
188) 

2.  An  application  to  a  court  of  equity 
for  the  cancellation  of  a  deed  is  not 
a  matter  of  right.     It  rests  with 
the  sound  discretion  of  the  court, 
according  to  what  is  reasonable 
under  the   circumstances  of  the 
particular  case,  whether  the  relief 
shall  be  granted  or  refused.     The 
jurisdiction  of  the  court  is  protec- 
tive,   preventive    and    remedial. 
(Id.) 

3.  Where  the  law  affords  an  ade- 
quate remedy  equity  will  not  in- 
terfere.    But  where  adequate  re- 
medial justice  is  not  complete  at 
law,   or  is  in  doubt,  equity  will 
interfere  and  grant  relief  (Vide, 
Mayor,  &c.,  of  N.    Y.  agt.  North 
Shore  Staten  Island  Ferry  Co,  post 
p.   154).     Ejectment  will  not  lie 
for  the  recovery  of  a  ferry  fran- 
chise.    (Id.) 

4.  Where,  in  an  action  to  set  aside  a 
deed  as  invalid,  the  relief  depends 
upon  facts  extrinsic  thereto  such 
facts  must  be  set  up  in  the  com- 
plaint.    (Id.) 

5.  An  action  in  equity  will  lie  to  set 
aside  a  lease  of  ferries,  illegally 
made,  as  a   cloud  upon  the    title 
(Smith  agt.  The  Mayor  of  N.  Y., 
68  N.  Y. ,  552 ;  Town  of  Venice  agt. 
Woodruff,  62  id.,  470;  N.   Y.  and 
N.  H.  E.  R.  Co.  agt.  Schuyler,  17 
id.,  592).     (Id.) 

6.  The  municipal  corporation  stands 
in  such  relation  to  the  ferry  fran- 
chises that  it  may  properly  ask  a 
court  of  equity  to  examine  into 
the  validity  of  conveyances  there- 
of made  by  its  officers  and  seek 
to  have  deeds  which  convey  away 
such  property  to  the  injury  of  tax 
payers  and  creditors,  and  which 
are  void  or  voidable,  canceled  and 
delivered  up  so  that  the  property 


may  be  applied  to  the  purposes  to 
which  it  has  by  law  been  pledged. 
(Id.) 

7.  An  action  in  equity  may  be  main- 
tained by  the  mayor,   aldermen 
and  commonalty  of  the  city  of 
New  York  to  set  aside,  as  a  cloud 
upon  title,  a  lease  of  piers,  bulk- 
heads   and   rights    of   wharfage 
made  by  the  department  of  docks 
when  the  same  was  not  made  at 
public  auction  and  to  the  highest 
bidder.     ( The  Mayor  agt.  North 
Shore  Staten  Island  Ferry   Com- 
pany, ante,  154) 

8.  Piers  and  bulk-heads  and  wharves 
cannot  be  granted  to  the  exclusive 
use  of  individuals  or  private  cor- 
porations.    (Id.) 

9.  As  the  lease  of  piers  and  bulk- 
heads did  not  confer  upon  the 
lessee  exclusive  right  to  their  pos- 
session,  held,   that    an  action  of 
ejectment  would  not  lie.      Such 
action  cannot  be  maintained  for 
an  incorporeal  hereditament  (May- 
or, &c.,  of  New  York  agt.  Brooklyn 
Ferry  Company,  ante,  page  138). 
(Id.) 

10.  The  plaintiff  herein  claimed  that 
one  George  Webster,  the  owner  of 
a  house  and  lot  described  in  the 
complaint  herein,    on  September 
26, 1846,  made  a  general   assign- 
ment of  all  his  property,  including 
the  house  and  lot  in  question,  to 
one  Russell,  who,  on  May  6,  1847, 
conveyed  the  same  to  Simeon  D. 
Webster;  that  thereafter,  and  on 
July  6,  1859,  the  said  George  and 
Eleanor,   his  wife,  conveyed  the 
said  premises  to  the  said  Simeon 
D. ;  that  the  plaintiff  had  succeed- 
ed to  the  rights  of  the  said  Simeon 
D.;  that  on  April  18,  1861,  a  re- 
ceiver, appointed  in  supplement- 
ary proceedings,  instituted  by  a 
judgment    creditor     of     George 
Webster,  sold  the    said    land  to 
one    Humphrey,    through  whom 
the  defendants,  who  are  in  posses- 
sion thereof,  claim  title. 

This  action  was  brought  to  have 
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the  receiver's  deed  set  aside  as 
irregular,  and  canceled,  and  for 
an  accounting  as  to  the  rents  and 
profits  received  by  the  defendants. 
Held,  that  the.  facts  of  the  case 
would  not  sustain  an  action  in 
equity,  such  as  the  present  one, 
to  set  aside  the  deed  as  a  cloud 
upon  plaintiff 's  title ;  but  that  the 
plaintiff 's  remedy,  if  any,  was  by 
ejectment.  (Sockes  agt.  Lansing, 
13  Hun,  38.) 


EQUITABLE   JURISDICTION. 

1.  The  objection  that  the  plaintiff's 
remedy  upon  the  facts  stated  in 
the  complaint  is  at  law  and  not  in 
equity  may  be  taken  at  the  trial, 
although  not  set  up  in  the  answer, 
if  taken  before  the  defendant  has 
submitted  to  the  equitable  juris- 
diction of  the  action  by  proceed- 
ing to  the  trial  on  the  merits  (Pam 
agt.  Vttmar  [54  How.  P.  B.,  235], 
as  to  this    point,   explained).     (De 
Bussiere  agt.  Holladay  and  others, 
ante,  210.) 

2.  An  omission  to  demur  or  answer 
for  such  cause  is  no  waiver  of  the 
objection  that  the  court  has  no 
jurisdiction  of  the  action,  or  that  a 
cause  of  action  is  not  disclosed  by 
the  complaint.     The  term  "juris- 
diction" in  such  case  explained. 
(Id.) 

3.  There    is    no  absolute  want  of 
jurisdiction  in  a  court  of  equity 
to  entertain  an  action  to  revoke  a 
will  or  its  probate  for  fraud.    (Id.) 

4.  Where  a  complaint    contains    a 
cause  of  action  it  cannot  be  dis- 
missed upon  the  ground  that  the 
plaintiff's  remedy  is  at  law  and  not 
inequity.    The  trial  must  proceed 
either  before  the  court  or  a  jury 
according  to  the   nature  of  the 
case.     (Id.) 

5.  The  probate  of  a  will  obtained 
through  fraud  can  be  questioned 
in  a  court  of  equity,  and  may,  up- 
on sufficient  grounds,  be  set  aside 


where  the  court  which  granted  the 
probate  is  powerless  to  give  relief. 
(Id.) 

6.  The  legal  remedy  must  be  clear 
and  ample  to  justify  a  court  of 
equity  in  refusing  to  entertain  an 
action  to  set  aside  a  will.    Where 
there  is  no  complete  remedy  at 
law  equity  will  entertain  jurisdic- 
tion.   The  issues,  in  so  far  as  they 
present  questions  of  fact,  should, 
however,  be  submitted  to  a  iury. 
(Id.) 

7.  Relief  may  also  be  had  in  such 
action  under  chapter  238  of  the 
Laws  of  1853.     (Id.) 


ESTOPPEL. 

See  INSURANCE,  FIRE. 

Lasher  agt.  Northwestern  Nation 
al  Insurance  Company,  ante, 
318. 

1.  When  a  man  so  conducts  him- 
self, whether  intentionally  or  not, 
that  a  reasonable  person  would 
infer  that  a  certain  state  of  things 
exists  and  acts  on  that  inference, 
he  shall  be  estopped  from  denying 
it  (Cornish  agt.  Abington,  4  Hurl 
&   Norman,    556).     (Costello   agt. 
Meade,  ante,  356.) 

2.  In  1832  E.  Edmonston  died,  being 
then  in  possession,  as  was  claimed, 
of  a  farm  of  100  acres,  leaving 
him    surviving   his    widow    and 
seven  children,  who  continued  in 
possession  of  the  farm  until  1844, 
when,  by  agreement,  the  east  half 
was  conveyed  to  the  heirs  in  fee, 
and  the  west  half  to  the  widow, 
but  whether  in  fee  or  for  life  was 
in  dispute.     The   widow  died  in 
1869,  leaving  a  will  by  which  she 
devised    all    her    estate    to    her 
daughter,  the  defendant  herein. 

Upon  the  trial  of  this  action, 
brought  by  one  of  the  children 
against  the  daughter,  to  recover 
his  share  of  the  west  half,  the 
daughter  claimed  that  the  west 
half  belonged  to  the  mother  in  fee, 


NEW  YORK  PRACTICE  REPORTS. 


577 


Digest. 


by  gift  from  her  brother,  who 
was  a  tenant  in  common  of  the 
farm  with  her  father,  and  that 
during  the  lifetime  of  the  latter 
he  had  set  apart  the  west  half 
of  the  lot  to  the  mother. 

In  the  deeds  of  the  east  half, 
made  in  1844,  the  lots  were  de- 
scribed as  "  being  lot  No.  — ,  in 
the  subdivision  of  the  east  half  of 
the  farm  of  Elijah  Edmonston, 
late  of  Phelps  aforesaid,  deceased, 
owned  and  occupied  at  his  death. " 
The  plaintiff  claimed  that  the 
widow,  by  executing  deeds  con- 
taining the  words  in  italics,  was 
estopped  from  denying  that  the 
whole  lot  belonged  to  her  husband 
at  the  time  of  his  death. 

Held,  that  the  words  were  too 
indefinite  and  uncertain  to  con- 
stitute an  estoppel,  as  they  might 
be  construed  as  meaning  that  the 
east  half  only  belonged  to  the 
husband.  (Edmonston  agt.  Ed- 
monston, 13  Hun,  133.) 

3.  That  as  the  words  in  question 
were  part  of  a  description  of  prem- 
ises, already  sufficiently  described, 
no  estoppel  was  created  by  them. 
(Id.) 

4.  That  even  if  they  did  constitute 
an    estoppel,  it    was    limited    to 
questions    arising    on    the    deed 
itself,  and  would  not  apply  to  a 
collateral  action,  such  as  the  pres- 
ent one,  not    founded  upon  the 
deed.     (Id.) 

5.  That    the    declarations    of    the 
widow  as  to  her  title  were  admis- 
sible,  as  tending  to  characterize 
her  possession,  and  to  show  that 
it  was  claimed  under  a  title  ad- 
verse to  that  of  the  heirs  of  Elijah 
Edmonston.     (Id.) 

6.  In  1874  a  promissory  note  made 
by  one   George   W.    Carpenter,  a 
son  of  the  defendant,  and  indorsed 
by  the  latter,  was  transferred  to 
one  JVIcKee,  who    stated    to    the 
defendant  that  he  had  transferred 
it  to  one  Hamlin,  and  that  Hamlin 
said    he  wished    defendant  had 
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signed  it  on  its  face.  Subsequent- 
ly Hamlin  saw  the  defendant,  and 
the  latter  having  agreed  to  sign 
the  note  on  the  face,  Hamlin  pro- 
duced the  note,  now  in  suit,  and 
defendant  signed  it  as  surety. 
Subsequently  the  note  was  trans- 
ferred to  other  persons  and  pur- 
chased by  the  plaintiff  before 
maturity,  and  in  good  faith.  Upon 
the  trial  of  this  action,  brought 
upon  the  note,  it  appeared  that 
the  note  signed  by  defendant  was 
not  the  note  originally  indorsed 
by  him,  but  was  a  copy  thereof, 
\ipon  which  the  signatures  and 
indorsements  had  been  forged  by 
McKee.  Defendant  interposed 
this  as  a  defense,  alleging  that  at 
the  time  of  signing  his  name  at 
Hamlin's  request,  he  made  no 
examination  of  the  note,  because 
the  face  looked  just  like  the  one 
he  had  signed,  and  he  supposed  it 
was  the  same. 

Held,  that  the  defendant  having 
had  full  opportunity  to  examine 
.the  note  as  to  its  character  and 
genuineness,  and  having  failed  so 
to  do,  preferring  to  rely  upon  the 
statements  of  McKee  and  Ham- 
lin, he  could  not  interpose  such  a 
defense  in  an  action  by  one  who 
purchased  the  same  in  good  faith 
before  maturity.  (Mosher  agt. 
Carpenter,  13  Hun,  602.) 

7.  When    mortgagee   not  estopped 
from  repudiating  payment  of  mort- 
gage to  attorney.    ( See  Smith  agt. 
Kidd,  68  N.  T.,  130.) 

8.  When  tenant  under  lease  in  fee, 
who  has  taken  contract  of  sale  from 
landlord,  not  estopped  from  claim- 
ing title  under  the  lease.    (See  Mil- 
lard  agt.  McMullin,  68  N.  Y.,  346.) 

9.  A  mortgagor  receiving  a  sum  in- 
tended to  be  in  satisfaction  and 
extinguishment  of  his  equity  of  re- 
demption, is  not  estopped  thereby 
from  asserting  his  right  to  redeem. 
(  See  Ocfell  agt.  Montross  68  N.  T., 
499.) 

10.  It  is  not  necessary  to  an  equita- 
ble estoppel  that  the  party  should 
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design  to  mislead;  it  is  enough  if 
the  act  or  declaration  was  calcu- 
lated to,  and  did  in  fact,  mislead 
another  acting  in  good  faith  and 
with  reasonable  diligence.  (Blair 
agt.  Wait,  69  N.  T.,  113.) 

11.  This  action  was  upon  a  judg- 
ment; the  defense  was  that  the 
judgment  had  been    settled  and 
discharged.     It  appeared  on  the 
trial  that,  seven  years  after  the 
rendition  of  the  judgment,  defend- 
ants, who  had  failed  and  were  ne- 
gotiating with  their  creditors  for 
a  compromise,   agreed  with  one 
E.,  who  was  the  attorney  of  record 
for  plaintiff,  and  who  assumed  to 
own  the  judgment,  to  pay  him,  in 
settlement  thereof,   ten  per  cent 
of  the  judgment,  to  procure  a  re- 
lease to  him  of  an  interest  in  cer- 
tain   real    estate,    and    to    make 
a  settlement   of    a  suit    pending 
against  the  estate  of  E.'s.  father; 
they  performed  their  agreement, 
and  E.  executed  to  them  a  satis- 
faction   of    the   judgment.     Evi- 
dence was  given  tending  to  show 
that  E.  was,  in  fact,  the  owner  of 
said  judgment ;  also  that  plaintiff 
represented  to  one  of  the  defend- 
ants, at  the  time  of  the  negotia- 
tion, for  a  settlement,  that  E.  was 
the  owner  and  had  the  right  to 
cancel  it,  and  if  defendants  set- 
tled with  him  it  would  be  all  right, 
upon  which  statement  defendants 
relied  and  acted.     Held,  that  the 
evidence  was  sufficient  to  sustain 
a  verdict   for    defendants  ;    that 
plaintiff  was  estopped  by  his  dec- 
laration even  if  he  remained  the 
owner  of  the  judgment.     (Id.) 

12.  When  tenant  not  estopped  from 
setting  up  after  acquired  title  in 
opposition  to    title  of    landlord. 
(See Hetzel agt.  Barber,  69 N.  T.,  1.) 

13.  When  sureties  to  undertaking  in 
replevin  suit  estopped  from  ques- 
tioning recitals  in    undertaking. 
(See  Harrison  agt.  Wilkin,  69  N. 
T.,  412.) 

14.  When  one  sued  as  trustee  of  a 


manufacturing  corporation  for 
failing  to  file  annual  report  not 
estopped  from  denying  organiza- 
tion. (See  DeWitt  agt.  Hastings, 
69  N.  T.,  518.) 


EVIDENCE. 

1.  This  action  was  brought  to  recov- 
er upon  a  policy  of  insurance, 
issued  by  the  defendant  upon  the 
life  of  the  son  of  the  plaintiff's 
assignor,  for  her  benefit.  In  the 
application  for  insurance,  signed 
by  the  son  and  plaintiff's  assignor, 
in  answer  to  a  question  as  to  the 
cause  of  his  father's  death,  he 
stated  "don't  know."  Upon  the 
trial  it  was  claimed  by  the  defend- 
ant that  the  father  died  of  con- 
sumption and  that  this  fact  was 
known  to  the  plaintiff's  assignor. 
Upon  the  examination  of  the 
plaintiff's  assignor  she  was  ques- 
tioned as  to  the  disease  by  which 
her  husband  died,  and  answered : 
"  The  doctors  called  it  torpor  of 
the  liver  and  disease  of  the  stom- 
ach and  heart."  It  appeared  that 
both  of  the  physicians  who  had 
attended  the  husband  were  dead 
at  the  time  of  the  trial.  The  de- 
fendant claimed  that  the  evidence 
as  to  the  statements  of  the  doctors 
was  inadmissible,  as  being  mere 


Held,  that  the  evidence  was  ad- 
missible as  bearing  upon  the  ques- 
tion of  fact,  whether  or  not  the 
witness  knew  the  disease  with 
which  her  husband  was  afflicted 
and  of  which  he  died. 

That  the  declaration  was  also 
admissible,  as  having  been  made 
by  the  doctors  in  the  ordinary  dis- 
charge of  their  professional  duties. 
(McNair  agt.  National  Life  Ins. 
Go.,  IB  Hun,  144.) 

2.  In  1832  E.  Edmonston  died,  being 
then  in  possession,  as  was  claimed, 
of  a  farm  of  100  acres,  leaving 
him  surviving  his.  widow  and 
seven  children,  who  continued  in 
possession  of  the  farm  until  1844, 
when,  by  agreement,  the  east  half 
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was  conveyed  to  the  heirs  in  fee, 
and  the  west  half  to  the  widow, 
but  whether  in  fee  or  for  life  was 
in  dispute.  The  widow  died  in 
1869,  leaving  a  will  by  which  she 
devised  all  her  estate  to  her  daugh- 
ter, the  defendant  herein. 

Upon  the  trial  of  this  action, 
brought  by  one  of  the  children 
against  the  daughter,  to  recover 
his  share  of  the  west  half,  the 
daughter  claimed  that  the  west 
half  belonged  to  the  mother  in  fee, 
by  gift  from  her  brother,  who  was 
a  tenant  in  common  of  the  farm 
with  her  father,  and  that  during 
the  lifetime  of  the  latter  he  had 
set  apart  the  west  half  of  the  lot 
,  to  the  mother. 

In  the  deeds  of  the  east  half, 
made  in  1844,  the  lots  were  de- 
scribed as  "being  lot  No. — ,  in 
the  subdivision  of  the  east  half 
of  the  farm  of  Elijah  Edmonston, 
late  of  Phelps  aforesaid,  de- 
ceased, owned  and  occupied  at  his 
death."  The  plaintiff  claimed 
that  the  widow,  by  executing 
deeds  containing  the  words  in 
italics,  was  estopped  from  deny- 
ing that  the  whole  lot  belonged 
to  her  husband  at  the  time  of  his 
death. 

Held,  that  the  words  were  too 
indefinite  and  uncertain  to  con- 
stitute an  estoppel,  as  they  might 
be  construed  as  meaning  that  the 
east  half  only  belonged  to  the 
husband.  (Edmonston  agt.  Edmon- 
ston, 13  Hun,  133.) 

8.  That  as  the  words  in  question 
were  part  of  a  description  of 
premises  already  sufficiently  de- 
scribed, no  estoppel  was  created 
by  them.  (Id.) 

4.  That  even  if  they  did  constitute 
an  estoppel,  it  was  limited  to  ques- 
tions arising  on  the    deed  itself, 
and  would  not  apply  to  a  collat- 
eral   action,  such  as  the  present 
one,  not  founded  upon  the  deed. 
(Id.) 

5.  That   the    declarations    of    the 
widow  as  to  her  title  were  admis- 


sible, as  tending  to  characterize 
her  possession,  and  to  show  that 
it  was  claimed  under  a  title  ad- 
verse to  that  of  the  heirs  of  Elijah 
Edmonston.  (Id.) 

6.  Section  25  of  chapter  40  of  the 
Laws  of  1848,  providing  that  the 
book  containing  the  names  of  the 
stockholders  which  the  company 
is  required  to  keep,  "  shall  be  pre- 
sumptive   evidence  of  the  facts 
therein    stated    in  favor  of    the 
plaintiff,  in  any  suit  against  any 
stockholder,"  does  not  make  such 
book  the  only  or  even   the  best 
evidence    of    the   fact   that    the 
defendant    was    a    stockholder. 
(Herries  agt.  Wesley,  13  Hun,  492. ) 

7.  In    an  action   upon    a   note,  an 
agreement  that  the  defendant  shall 
not  be  liable  thereon  according  to 
the  terms  thereof,  but  only  for  so 
much  as  he  shall  receive  upon  a 
bond  and  mortgage  given  in  ex- 
change therefor,  cannot  be  estab- 
lished by  parol.      (Burhans  agt. 
Carter,  13  Hun,  153.) 

8.  This  action  was  brought  to  re- 
cover  the  amount  alleged  to  be 
due  to  the  plaintiff  upon  a  sale  of 
certain  real  estate  made  by  his 
assignor  to  the  defendant.     Upon 
the  trial  the  person  who  drew  the 
deed  was  called  as  a  witness  and 
stated,  against  the  defendant's  ob- 
jection  and  exception,   that   the 
grantor,  at  the  time  he  was  execu- 
ting the  deed  (the   grantee    not 
being  present)  stated  to  the  wit- 
ness that  the  purchase-price  had 
not  been  paid,  but  that  the  grantee 
had  promised  to  p  ay  it  whenever 
he  should  be  requested  so  to  do. 
Held,  that  the  statement  did  not 
constitute  a  part  of  the  res  gestte, 
and  should  have  been  excluded. 
(Trimmer  agt.  Trimmer,  13  Hun, 
182.) 

9.  Upon  the  trial  of   this  action, 
brought  by  the  plaintiff  to  recover 
for  the  breach  of  a  contract  made 
with  her  by  the  defendant's  pre- 
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decessor,  the  principal  issue  of 
fact  was  as  to  the  genuineness  of 
the  signature  of  the  school  com- 
missioner, Strough,  to  a  certifi- 
cate that  she  was  qualified  to 
teach.  Upon  the  trial  Strough 
was  called  as  a  witness,  and  testi- 
fied to  the  best  of  his  knowledge 
and  belief  he  did  not  sign  or  issue 
the  certificate.  He  also  testified 
that  he  kept  a  book,  in  which  he 
entered  the  certificates  issued  by 
him  during  the  month  in  which 
the  certificate  in  question  bore 
date.  The  counsel  for  defendant 
produced  this  book  and  offered  it 
in  evidence  to  show  that  it  con- 
tained no  entry  of  the  certificate 
in  question.  Upon  plaintiff's  ob- 
jection, the  book  was  excluded. 
Held,  that  its  exclusion  was  error: 
The  counsel  for  defendant  asked 
Mr.  Strough  whether,  during  his 
term  of  office,  he  was  accus- 
tomed to  issue  such  certificates 
except  upon  a  personal  examina- 
tion of  the  applicant,  which  ques- 
tion was,  upon  the  objection  of 
plaintiff's  counsel,  ex  eluded.  Held, 
that  this  was  error.  (Morrow  agt. 
Ostrander,  13  Hun,  219.) 

10.  Where  a  client  refuses  to  pay 
his  attorney's  bill  of  costs,  on  the 
ground  that  he  had  been  defeated 
and  damaged  by    reason  of    the 
negligence  and  want  of  skill  of 
his  attorney,  siich  negligence  or 
want  of  skill  must  be  established 
by  him  affirmatively,  and  it  will 
not  be  presumed,  as    failure    to 
succeed  in  a  law  suit  is  not  pnma 
facie  evidence  thereof.     (Seymour 
agt.  Cagger,  13  Hun,  29.) 

11.  Where  a  party  was  only  entitled 
to  the  use  of  a  limited  quantity  of 
water  for  a  stream  for  mill  pur- 
poses.    Held,  in  an  action  brought 
against  a  neighboring  mill-owner 
to  prevent  the  latter's  use  of  the 
water  of  the  stream,  that  it  rested 
upon  the  former  to  show  that  the 
quantity  used    by  him  was  less 
than  that  to  which  he  was  entitled. 
(Billiard     agt.     Saratoga    Victory 
Mfg.  Co.,  13  Han,  43.) 


12.  The  defendant  claimed  that  the 
action  was  barred  by  the  statute 
of    limitations.      The    note    was 
dated  March  1,  1864,  payable  one 
year  after  date.     Upon  the  back 
of  the  note  were  indorsements  of 
interest  in  the  handwriting  of  the 
testatrix,  dated  in  1865, 1866,  1867, 
1868  and  1869,  and  May  9,  1870. 
The  action  was  commenced  April 
12,  1876. 

Held,  as  the  indorsements  pur- 
ported to  have  been  made  by  the 
testatrix  before  the  note  was  out- 
lawed, they  were  admissible  in 
evidence  against  the  defendant, 
without  proof  of  actual  payment. 

Whether  or  not  such  payments 
were  actually  made  was  a  ques- 
tion for  the  jury.  (Bisley  agt. 
Wightman,  13  Hun,  163.) 

13.  Upon  the  trial  of  an  action  for 
assault  and  battery,  the  defend- 
ant having  called  several  witnesses 
who  testified  to  the  bad  character 
of  the  plaintiff,  a  milliner,  who 
had  testified  in  her  own  behalf, 
she    was    recalled    and     asked: 
"  How  was  it  as  to  the  better  class 
of  ladies  in  the  village  patroniz- 
ing you  up  to  that  time?  " 

Held,  that  the  question  was 
improper,  and  that  the  court  erred 
in  allowing  it  to  be  put  and 
answered  against  the  objection 
and  exception  of  defendant's 
counsel.  (Hagadorn  agt.  Kearney, 
13  Hun,  236.) 

14.  A  witness  may  be  contradicted 
not  only  as  to  his  testimony  in 
chief,  but  also  as  to  matters  drawn 
out     on     his    cross-examination, 
material    to  the  issue,  especially 
when     the     contradictory    state- 
ments tend    to    discredit,    vary, 
modify  or  explain  the  testimony 
given  by  him  on  his  direct-exami- 
nation.     (Greenfield   agt.    People, 
13  Hun,  242.) 

15.  In  reviewing  the  decison  of  a 
trial  court    upon  a   challenge   to 
the  favor,  the  appellate  court  has 
the  power,  and  it  is  its  duty,  to 
pass  upon  the  facts  de  novo,  from 
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the  evidence   adduced  before  the 
court  below.     (Id.) 

16.  Since  the  passage  of  the  act  of 
1873,  by  which  challenges  both 
for  principal  cause  and  for  favor 
are  to  be  tried  by  the  court,  it  is 
not  necessary  to    reiterate,  upon 
the  challenge  for  favor,  the  evi- 
dence taken  upon  a  challenge  for 
principal    cause    on     the    same 
ground;  but  the  court  is  to  decide 
upon  the  testimony  given  on  both 
challenges.     (Id.) 

17.  Where,    upon    a  challenge  for 
favor,  it  appeared  that  the  person 
challenged    had    a    preconceived 
impression  as  to  the  guilt  of  the 
accused,   based    upon  statements 
which  he  had  read  in  an  account 
of  a  former  trial,  which  statements 

.  might  or  might  not  be  supported 
by  the  evidence,  but  he  believed 
he  could,  if  sitting  as  a  juror, 
render  a  fair  and  impartial  verdict 
on  the  evidence,  notwithstanding 
such  impression,  held,  that  the 
challenge  was  properly  overruled. 
(Id.) 

18.  In  this  action,  brought  for  a  part- 
nership accounting,  the  defendant 
claimed    that    the  accounts    had 
been  settled  by  an    accord  and 
satisfaction.     'The    parties    them- 
selves were  the  principal  witnesses 
and  gave  contradictory  evidence. 
The  defendant  to  impeach  plain- 
tiff's testimony  denying  the  settle- 
ment, gave  evidence  to  show  that 
at  the  time  of  the  settlement,  plain- 
tiff   thought     that     defendant's 
father,  a  man  of  wealth,  intended 
to  leave  his  property  to  defend- 
ant in  trust  and   not  absolutely; 
and  that  subsequently,  iipon  learn- 
ing that  the  property  was  left  to 
defendant    absolutely,     so     that 
defendant  was  pecuniarily  respon- 
sible,  he  denied  the  settlement. 
Upon  the  trial  the  plaintiff  offered 
to  prove  by  a  witness  that  he  had 
denied  that  any    settlement    had 
been  made  before  he    knew  the 
contents  of  the  will  of  defendant's 
father. 


Held,  that  the  evidence  was 
proper  as  tending  to  show  that 
the  plaintiff  had  denied  the  settle- 
ment, at  a  time  when  he  could 
not  have  been  impelled  so  to  do 
by  a  knowledge  of  the  change  in 
defendant's  pecuniary  condition. 
(Herrick  agt.  Smith,  13  Hun,  446.) 

19.  Where  an  attempt  is  made  to 
discredit  a  witness  on  the  ground 
that  when  his  testimony  is  given 
his  interests  prompt  him  to  make 
a  false  statement,  he  may  show 
that  he  made  similar  statements 
at  a  time  when  he  had  no  advan- 
tage to  derive  from  so  doing.   (Id. ) 

20.  Upon  the  trial  of  an  indictment 
against  several  persons  for  a  con- 
spiracy to  cheat  and  defraud,  de- 
positions of  one  conspirator,  taken 
upon    his   examination    before  a 
justice    of    the    peace    after    his 
arrest  for  the  alleged  conspiracy, 
and  several  months  after  the  ac- 
cused had  ceased  to  act  together 
in  furtherance  of  the  conspiracy, 
are     inadmissible     as     evidence 
against    a    coconspirator.     (8tone 
agt.  People,  13  Hun,  263.) 

21.  Where  only  that  portion  of  an 
assessment  in  the  city  of  Brooklyn 
which  is  in  excess  of  the  fair  value 
of  the  actual  local  improvement 
is  subject  to  review  by  petition, 
it    rests  upon  the    petitioner    to 
allqge  and  prove  the  existence  and 
amount  of  such  excess.     (Matter 
of  Mead,  IS  Hun,  349.) 

22.  Upon  the  trial  of  the  plaintiff 
in  error  for  obtaining  nloney  by 
false  pretenses  the  prosecution,  in 
order  to  prove  the  existence  of  a 
mortgage     upon     the    prisoner's 
house,    produced  a  certificate  of 
the    clerk    of    Jefferson    county 
tending  to  show  the  existence  of 
a  mortgage  on  defendant's  house 
and    lot    in     Watertown,    which 
was  rejected  because  it    did  not 
contain    a    copy    of    the    whole 
mortgage.     The  district  attorney 
was    then    sworn    and     testified., 
under  objection,  that  in  a  certain 
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conversation  the  defendant  said 
to  him  that  he  owned  a  house 
and  lot  in  Watertown  worth 
$40,000,  which  was  incumbered 
by  a  mortgage  of  $20,000  given 
to  trustees  to  secure  bonds  nego- 
tiated by  them. 

Held,  that  as  the  prosecution 
had  not  accounted  for  the  non- 
production  of  the  mortgage 
itself,  the  record,  or  a  copy  there- 
of, the  admission  by  the  prisoner 
was  not  admissible  to  prove  the 
existence  or  terms  of  the  mortg- 
age. (Sherman  agt.  People  13 
Hun,  576.) 

23.  Semble,  that  the  admissions  of  a 
party  are  competent  evidence, 
only  when  parol  evidence  of  the 
facts  sought  to  be  shown  by  such 
admissions  would  be  competent. 


24.  Semble,  that  admissions  are  never 
admissible  to  establish  the  legal 
effect  of  documents.     (Id.) 

25.  Semble,  that  in  an  action  by  the 
assignee  of  a  policy  of  insurance, 
issued  upon  the  life  of  his  assign- 
or, to  recover  the  amount  thereof, 
declarations  made  by  the  assignor 
are  not  admissible    in    evidence 
against  the  plaintiff,  whether  made 
before  or  after  the  issuing  of  the 
policy. 

In  no  event  can  declarations 
made  after  the  issuing  of  the 
policy  be  admitted.  (Edington 
agt.  jSStna  Life  Ins.  Co.  ,  13  Hun, 
543.) 

26.  Parol  evidence  is  admissible  to 
show  that  a  mortgage  was  given  to 
secure  advances  to  be  made  by  a 
party  not  named  in  the  mortgage. 
(See  Hall   agt.    Grouse,    13   Hun, 
557.) 

27.  Falte  imprisonment  —  confining 
persons  supposed  to  have  small- 
pox —  delivery  of,  to  hospital  am- 
bulance —  injury  subsequently  re- 
ceived in  ambulance  and  hospital- 
evidence   of,   not   admissible    on 
question  of  damages  in  action  for 


the  prior  confinement.     (See  Rider 
agt.  Fuller,  13  Hun,  669.) 

28.  In  an  action  upon  a  judgment  al- 
leged to  have  been  recovered  in 
California,  a  record  of  judgment 
was  introduced  in  evidence  con- 
taining a  certificate  of  service  of 
the  summons  to  the  effect  that  it 
was  personally  served  on  "defend- 
ant   Brennan "    and     defendant 
Sanders    "by  delivering  to  said 
defendant  personally  "  a  copy  of 
the  same.    The  names  of  the  de- 
fendants    were     Brenhani     and 
Sanders.     Held,  that   the   certifi- 
cate was  sufficient  to  show  service 
on  the  defendants  it  not  appear- 
inff  that  any  person  by  the  name 
of  Brennan  was  a  party  or  had  any 
connection  with  the  action  ;    and 
that  the  variance  in  the  name  did 
not  affect  the  validity  of  the  judg- 
ment.     (  Miller  agt.  Brenham  68 
JV.  T.  83.) 

29.  The  declarations  of  a  testator, 
alone,  are  not  competent  evidence 
to  prove  acts  of  others  amounting 
to  undue  influence  ;  but  when  acts 
are  proved,  such  declarations  may 
be  given  in  evidence  to  show  the 
operation  they  had  upon  the  mind 
of  the  testator.    (  Cudney  agt.  Cud- 
ney,  68  N.  T.,  148.) 

30.  Where  no  title  to  land  is  claimed 
under  the  foreclosure  of  a  mort- 
gage by  advertisement,  the  fact  of 
the  service  of  the  notice  of   sale 
upon  the  mortgagor  or  other  per- 
son affected  by  the    proceedings 
may  be  shown,  in  support  of  the 
title,   by  any  common  law    evi- 
dence, in  the  absence  of  an  affida- 
vit showing  such  service.    ( Mowry 
agt.  Sariborn,  68  N.  T.,  153.) 

31.  The  section  of  the  Revised  Stat- 
utes in  reference  to  foreclosure  by 
advertisement    (sec.  14,  2  R.    S., 
547),  giving  to  the  affidavits  therein 
specified  the  effect  of  a  deed  can- 
not be  so  construed  as  to  include 
an  affidavit  of  service.     The  affi- 
davits therein  mentioned,  when  no 
deed  has  been  executed,  are  evi- 
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dence  of  foreclosure  in  the  same 
manner  and  to  the  same  effect  as 
if  a  deed  had  been  executed.  ( Id. ) 

82.  The  fact  that  the  vendor  of  goods 
charges  them  upon  his  books  to 
an  agent  instead  of  the  princi- 
pal, although  strong,  is  not  con- 
clusive evidence  that  the  credit 
was  given  exclusively  to  the 
agent.  ( Foster  agt.  Persch,  68  N. 
f.,  400.) 

33.  One   S.  having  been  present  at 
the  making  of  an  oral  agreement 
between  the  parties  was  requested 
by  them  to  reduce  the  same  to 
writing  for  them  to  sign.     In  an 
action    upon    the     contract    the 
paper  drawn  up  by  S.  which  the 
parties  had  not  signed,  was  offered 
in    evidence.     S,   testified  that  it 
contained  the  agreement,    as   he 
was  directed  to  draw  it,  with  the 
exception  of  two  articles  insert- 
ed in  it  ;  that  while  he  could  not 
state  the  whole  of  the  agreement 
without  a  reference  to  the  writing 
that  he   could  recollect   the  sub- 
stance of   the   conversation  after 
such  a  reference.     Held,  that  the 
paper  was  properly  excluded  ;  that 
it  was  not  admissible  as  a  memor- 
andum of  what  actually  took  place, 
as  it  appeared  that  it  was  not  an 
accurate   statement    thereof,    but 
only  embodied  the  result,  and  con- 
tained provisions  not  in  the  orig- 
inal  agreement  that    it  was  not 
competent  with  a  view  of  refresh- 
ing the   witness'  recollection,    as 
he  testified  that  after  reference  to 
the  paper  he  could  recollect   the 
material    part    of    the    conversa- 
tion,  and  it  was  unnecessary  to 
read  it  in  evidence  ;   and  that  it 
was  not  competent,    as   a  paper 
drawn  by  the  common  agent  of  the 
parties,  because  the  authority  to 
draw  the  paper  did  not  establish 
that  relationship,  and  it  had  never 
been  ratified  or  approved  by  the 
parties.     (Flood  agt.    Mitchell,  68 
N.  T.,  507.) 

34.  The   contract  was  for  the  con- 
structing and  grading  of  a  race 


track  up  to  and  in  accordance  with 
a  grade  established  and  agreed 
upon.  One  defense  was  that 
plaintiff  had  not  performed. 
Upon  the  trial,  defendant  for  the 
alleged  purpose  of  showing  thut 
there  was  a  substantial  failure  to 
perform,  and  not  to  show  the 
amount  of  damages,  offered  to 
prove  by  himself  that  after  plain- 
tiff quit  work  it  was  worth  $500 
to  fill  up  the  track  to  the  grade 
established,  the  offer  was  rejected. 
Held,  error.  (Id.) 

35.  In  an  action  upon  a  judgment, 
in  case  the  judgment  roll  has  been 
lost,  or  destroyed,  secondary  evi- 
dence may  be  given   of  its  con 
tents.     ( Mandevitte  agt.  Reynolds, 
68  N.  T.,  528.) 

36.  It  being  the  duty  of  the  county 
clerk  to  have  and  keep  the  roll  on 
deposit  in  his  office  (Code,  sees.  281, 
282 ),  if  it  cannot  be  found  in  the 
particular  place  provided  for  such 
deposit,  the  presumption   is  that 
it  is  lost  or  destroyed.    ( Id.) 

37.  Where  the  judgment  is  alleged 
to  have  been  by  confession,  decla- 
rations of   defendant   that   there 
had  been  a  judgment  confessed 
for  a  pre-existing  debt  are  compe- 
tent.   ( Id.) 

38.  Where  a  lost  paper  which  was 
the  basis  of  official  action,  was  of 
a  kind  usually  drawn  up  in  accord- 
ance with  a  statute,  and  usually 
following  a  printed  form  devised 
therefor  it  is  to  be  presumed  that 
the  paper  was  in  the  usual  form 
and  followed  the  requirements  of 
the  statute.     (Id.) 

39.  In  an   action   under  the    Code 
where   the  action   or   defense   is 
based  upon  a  judgment  or  other 
judicial   record,    the    record  may 
be   attacked  and    impeached   for 
fraud  or  for  collusion,  with  knowl- 
edge and  in  disregard  of  the  rights 
of  the  party  attacking   it ;    such 
party  is  not  bound  to  resort  to  ab- 
action or  proceeding  direct  for  the 


584 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


purpose  of  avoiding    the  record. 
(Id.) 

40.  Schedules  of  indebtedness  made 
by  a  bankrupt,  not  competent  evi- 
dence to  show  insolvency  in  action 
by  assignee  to  recover  a  payment 
alleged  to  have  been  made  by  the 
bankrupt   with  intent  to  give  a 
preference.    (See  Tyler  agt.  Brock, 
mN.  T.,  418.) 

41.  Where  a  party  offers  to  prove  cer- 
tain facts    by  documentary  evi- 
dence, for  the  purpose  of  ruling 
upon  the  offer  it  must  be  assumed 
that  the  evidence  would  establish 
the  facts  stated,  unless  this  can  be 
said  to  be  impossible,  and  if  proof 
of  the  fact  is  competent,  the  re- 
jection of  the  evidence  is  error. 
(See  N.  T.  D.  and  P.  Estabmt.  agt. 
Burdell  [Mem.],  68  N.   T.,  613.) 

42  Where  improper  evidence  is  re- 
ceived upon  a  point  which  is  after 
wards  abandoned,  and  this  is  so 
stated  in  the  judge's  charge,  the 
error  is  cured.  (See  Bloomer  agt. 
Morss  [Mem.],  68  N.  T.,  623.) 

43.  An  assessment  lease  executed  by 
the  corporate  authorities  of  the 
city  of  Albany,  upon  a  sale  made 
under  the  city  charter    of    1828 
(sees.   4,   5,    chap.    164,    Laws    of 
1828),  is  not  prima  facie  evidence 
of  the  regularity  of  the  proceed- 
ings, or  the  sale ;  the  act  requires 
official  action  and  record  evidence 
of  the  principal  steps,  preliminary 
to   a   sale;  and  to   sustain  it   the 
proceedings  must  be  proved.  (Hil- 
ton agt.  Bender,  69  N.  T.,  75.) 

44.  The  clause  of  said  charter  declar- 
ing that  the  purchaser  shall  "  hold 
the  land  against  the  owner  and  all 
persons    claiming    it,"    does   not 
obviate    the    necessity    of     such 
proof.     (Id.) 

45.  Upon  the  trial  of  an  indictment 
under  the  act  of  1854  (chap.  74, 
Laws  of  1854),  for  an  assault  with 
a  dangerous  weapon,  evidence  on 
the  part  of  the  defendant,   that 


the  assault  was  committed  in  de- 
fending his  property,  or  that  of 
others  intrusted  to  his  care, 
against  a  trespasser  seeking  to 
take  forcible  possession,  is  compe- 
tent, both  upon  the  question  as  to 
whether  to  the  extent  that  force 
may  be  lawfully  used  in  the  de- 
fense of  one's  goods,  the  assault 
was  justified,  and  also  upon  the 
question  whether  the  assault  was 
"  with  intent  to  do  bodily  harm." 
If  the  intention  was  merely  to 
defend  the  possession,  although 
unjustifiable  means  may  have 
been  resorted  to,  the  offense  is 
not  within  the  statute.  (FilMns 
agt.  People,  69  tf.  T.,  101.) 

46.  The  presumption  that  a  party 
intends  the  ordinary  and  probable 
consequences  of  his  acts  is  not 
conclusive,  but  may  be  rebutted 
by  competent  evidence.     (Id.) 

47.  Where  the  complaint,  in  an  ac- 
tion to  recover  rent,  alleging  a 
leasing  for  a  term  of  seven  years, 
held,   that  it    was    competent    to 
prove  a  verbal  lease  for  that  term 
pr.f or  a  shorter  period ;  also  that, 
if  this  were  not  so,  the  court  at 
special  term,  on  motion  for  a  new 
trial  on  the  judge's  minutes  made 
after  judgment,    could  allow  an 
amendment  conforming  the  plead- 
ings to  the  proof.     (Thomas  agt. 
Nelson,  69  N.  T.,  118.) 

48.  Plaintiff  in  such  an  action  offered 
in  evidence  a  memorandum,  signed 
by  himself,  stating,  in  substance, 
that  he  was  to  give  a  lease  to  de- 
fendant for  seven  years;  no  rent 
was  specified.     Held,  that  this  did 
not  preclude  him   from   proving 
the  agreement  by  parol,  as  the 
memorandum  was  not  itself  the 
contract.     (Id.) 

49.  In  an  action  brought  under  the 
statute    "providing    redress    for 
words  imputing  unchastity  to  a 
female  "  (chap.  219,  Laws  of  1871), 
plaintiff  is  not  confined  to  proof  of 
the  charge  set  forth  in  the  com- 
plaint; but  evidence  is  competent 
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of  words  spoken  by  defendant  at 
any  time  before  the  commence- 
ment of  the  action,  repeating  sub- 
stantially the  same  charge.  (Dis- 
tin  agt.  Base,  69  N.  Y.,  122.) 

50.  Where  a  witness  called  for  plain- 
tiff in  such  an  action  to  prove  the 
glanderous  words  in  answer  to  a 
question  upon  cross-examination, 
as  to  whether  he  did  not  swear, 
upon  another  occasion,  that  he  had 
never  heard  anybody  speak  dis- 
respectfully of  plaintiff,  stated, 
without  objection,  what  he  did 
swear  to,  held,  that  it  was  compe- 
tent for  plaintiff 's  counsel,  on  re- 
direct-examination,  to  examine 
him  upon  that  subject.  (Id.) 

61 .  Plaintiff,  at  the  time  of  the  speak- 
ing   of    the    alleged    slanderous 
words,   was  engaged  as  a  school 
teacher.      After  a    witness    had 
stated  on  the  trial  that  an  appeal 
had  been  taken  to  the  state  su- 
perintendent of  public  instruction 
from  a  decision  of  the  school  com- 
missioner in  proceedings    to  re- 
move the    plaintiff,   her   counsel 
asked  whether  the  commissioner 
or  superintendent  decided  to  re- 
move her ;  this  was  objected  to  and 
excluded.  Said  counsel  then  asked 
whether  plaintiff  remained  teach- 
ing after  such  decision ;  this  was 
objected  to  generally,  and  objec- 
tion overruled.     Held,   no  error; 
that  the  objection  did  not  present 
or  call  for  a  decision  as  to  the  form 
of  the  question ;  and  that  the  fact 
proved  was  not  rendered  incom- 
petent,   because    inferentially    it 
might  tend  to  establish  what  the 
decision  was.     (Id.) 

62.  It  seems  that  a  judgment  taken 
by  default  in  summary  proceed- 
ings by  a  landlord  for  non-pay- 
ment of  rent  is  conclusive  in  an 
action  by  the  landlord  to  recover 
rent,  as  to  the  existence  and  va- 
lidity of  the  lease,  the  occupation 
by  the  tenant,  and  that  some  rent 
is  due  and  upaid;  but  it  is  not 
conclusive  as  to  the  amount  of 
rent  due,  although  it  is  alleged  in 
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the  affidavit  upon  which  the  pro- 
ceedings were  instituted.  (Jar- 
vis  agt.  Driggs,  69  N.  Y.,  143.) 

53.  The    plaintiff,    however,   upon 
such  proof,  is  entitled  at  least  to 
nominal  damages,  and  where  upon 
the  trial  the  only  question  raised 
is  as  to  his  right  to  recover  any- 
thing, an  exception  to  a  decision 
thereof  in  favor  of  plaintiff  does 
not  present  for  review  any  ques- 
tion as  to  the  amount.     (Id.) 

54.  By  arrangement  of  the  parties 
who  were  engaging  in  a  joint  ad- 
venture, in  the  purchase  and  sale 
of    stock,   the    brokers,    through 
whom  the  joint  operations  were 
conducted,  kept  the  account  there- 
of under  tlie  letter  "M."    By  di- 
rection of  defendant  this  account 
was  closed,  and  the  stock  on  hand 
purchased  under  the    agreement 
was  transferred  to  his  individual 
account.     It  did  not  appear  that 
the  certificates  of  the  stock  were 
disturbed.  In  January,  1872,  there 
was  a  sudden  rise  in  the  market 
when  plaintiff  made  a  formal  call 
upon  defendant  to  sell  the  stock, 
and  to  account  to  plaintiff  for  his 
portion   of  the  profits,  and  upon 
his  failure    to    comply,   brought 
this  action.     Upon  the  trial  de- 
fendant offered  to  prove  that  he 
sold  all  of  the  stock  held  on  "M." 
account  before  January  9,  1872. 
This  was  excluded  solely  because 
not  connected  with  an  offer  to 
prove  that   the    sale    was   made 
avowedly  on  joint  account.     Held, 
error;  that  if  defendant  had  au- 
thority to  sell,  it  was  not  neces- 
sary to  make  known  at  the  time 
of  the  sale  that  it  was  made  on 
joint  account,  and  if  he  made  the 
sale  in  good  faith,  in  the  ordinary 
way,  plaintiff  was  bound.     (Mars- 
ton  agt.  Gould,  69  N.  Y.,  221.) 

• 

55.  Where  specific  objection  is  made 
to  evidence  offered,  every  ground 
of  objection  not  specified  which 
is  capable  of  being  obviated  by 
evidence  is  waived.     (Id.) 
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56.  Courts  cannot  take  judicial  no- 
tice of  the  width  of  streets  or  of 
sidewalks  in  a  city,  or  of  the  ordi- 
nances of  the  municipal  corpora- 
tion establishing  the  same,  denning 
the  same,  or  prescribing  and  regu- 
lating   their    limits    and    extent. 
(Porter  agt.  Waring,  69  N.  Y.,  250.) 

57.  A  certificate  of  a  street  commis- 
sioner of  the  city  of  New  York  is 
not    competent  evidence    of    the 
width   of  a   street    or    sidewalk 
therein.     (Id.) 

58.  The  rule  which  sanctions  the  in- 
troduction of  record  evidence  upon 
an  appeal,  has  no  application  to 
the  ordinances  of  a  municipal  cor- 
poration.    (Id.) 

59.  It  seems  that  such  evidence  can 
only  be  received  upon  appeal  to 
uphold  the  judgment,  not  to  re- 
verse it.    (Id.) 

60.  The  provision  of  the  act  of  1832 
(sec.  1,  chap.  158,  Laws  of  1882),  au- 
thorizing ordinances  of  the  com- 
mon council  of  the  city  of  New 
York  to  be  read  in  evidence  in  all 
courts,  relates  to  their  introduc- 
tion upon  a  trial,  not  to  their  be- 
ing read  in  an  appellate  tribunal. 
(Id.) 

61.  In  an  action  upon  a  policy  of 
insurance  issued  upon  the  life  of 
a  husband  for  the  benefit  of  the 
wife,   the  declarations  of  the  in- 
sured,  made  some  time  prior  to 
the  application  for  the  policy,  are 
not  competent  to  prove  the  exist- 
ence of  facts  showing  a  breach  of 
warranty,  as  that  he  had  had  a 
disease  denied  in  the  application. 
But  where  the  facts  are  otherwise 
proved,  and  it  is  necessary  to  show 
that  the  insured  had  knowledge 
thereof,  the  declarations  are  com- 
petent for  that  purpose.     (Dilleber 
agt.  Home  L.  Ins.  Co.,  69  2f.  Y., 
256.) 

62.  Information  as  to  the  condition 
of  the  insured  acquired  by  a  phy- 
sician while  attending  upon  him, 


which  was  necessary  to  enable 
the  physician  to  prescribe,  he  is 
prohibited  from  disclosing  (2  R. 
8.,  406,  sec.  73),  and  he  is  incompe- 
tent as  a  witness  to  testify  thereto. 
(Id.) 

63.  Plaintiff  had  a  policy  of  insur- 
ance upon  the  life  of  her  husband, 
issued  by  the  H.  L.  Ins.   Co.,  the 
annual    premiums    upon    which 
were  payable  September  eighth  of 
each  year.     Defendant,  in  consid- 
eration of  the  delivery  to  it  of  the 
promissory  note  of  plaintiff  's  hus- 
band,   payable  forty  days  from 
date,   executed  and  delivered  to 
plaintiff  a  written  agreement  dated 
November    26,    1872,   by  which, 
after  acknowledging  receipt  of  the 
H.  L.  Ins.  Co.  policy,  it  agreed  to 
issue  in  exchange  for  it  one  of  its 
own  of  the  same  amount,  "and 
deliver  the  same  within  a  reason- 
able time,  and  in  the  meantime 
keep  the  insurance."    In  an  ac- 
tion upon    the    agreement,   held, 
that  it  was  not  competent  to  show 
by  parol  that  there  was  a  condi- 
tion to  the  agreement  by  which 
the  note  and  policies  were  to  be 
held  until  the  premium  was  paid. 
(Shaw  agt.  Rep.   L.  Ins.    Co.,   69 
N.  Y.,  286.) 

64.  In  an  action  to  recover  damages 
for  breach  of  contract  of  purchase 
and  sale,  in  fixing  damages  the 
evidence  in  such  case  is  not  con- 
fined to  market  price  at  the  pre- 
cise time  and  place  of  delivery 
but  where  it  is  impracticable  to 
show  this,  evidence  of  the  price 
for  a  brief  period  before  or  after 
that  time,  and  at  places  not  dis- 
tant, or  in  other  controlling  mar- 
kets,  is  competent,   not    for  the 
purpose  of  establishing  a  market 
price  at  another  time  and  place, 
but  for  the  purpose  of  showing 
the  market  price  at  the  time  and 
place  of  delivery.     Where,  there- 
fore, there  is  no  difficulty  in  mak- 
ing the  proof,   and    the   market 
price  at  the  time  and  place   of 
delivery  is  shown,  it  must  control. 
(Cohen  agt.  Platt,  69  N.  Y.,  349.) 
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65.  Oral  admissions  made  by  one 
who  at  the  time  held  the  title  to 
land,    to  the  effect  that  he  had 
contracted  by  parol  to    sell  the 
same  to  another,  and  had  received 
the  pay  therefor,  are  competent 
evidence  against  all  persons  claim- 
ing title  under  or  through  him. 
(Chadwick  agt.  Fanner,  69  N.  Y., 
404.) 

66.  In  an  action  for  the  specific  per- 
formance of  an  alleged  parol  con- 
tract for  the  sale  of  land  by  L., 
since    deceased,    through    whom 
defendants  derived  title,  to  plain- 
tiff, the  latter  claimed  and  gave 
evidence  of  admissions  of  L.,  tend- 
ing to  show  that  the  price  for  the 
land  was  twelve  dollars  per  acre 
which  he  had  paid.     Defendants 
claimed  and  proved  admissions  of 
plaintiff  to  the  effect  that  the  price 
was  thirty  dollars  per  acre.     Plain- 
tiff thereupon,  as  a  witness  in  his 
own  behalf,  was  asked :  "  Did  you 
ever  agree  to  pay  thirty  dollars  an 
acre  for  the  land?  "    This  was  ob- 
jected to  as  inadmissible,  under 
section  399  of  the  Code.     The  ob- 
jection was    overruled,   and    the 
plaintiff   answered   "no."    Held, 
that  the  question  was  incompe- 
tent,   as    it    directly    involved  a 
transaction  with  the  deceased,  and 
the  reception  of  the  evidence  was 
error.     (Id.) 

67.  As  to  whether  in  an  action  on 
the  bond  of  a  special  administra- 
tor a  decree  of  the  surrogate  ad- 
judging defendant's  principal  to 
be  in  default  and  determining  the 
amount  thereof  is  competent  evi- 
dence against  the    defendant   to 
show  a  breach  of   the  bond,    it 
appearing  by  the  decree  that  the 
citation  upon  which  the  proceed- 
ings before  the   surrogate    were 
based  was  only  served  upon  such 
principal  by   publication,    quwre 
(MILLER  and  EARL,  JJ.,  holding 
that  it  was  competent,  that   the 
service  was  sufficient  to  give  the 
surrogate    jurisdiction;     CHURCH 
Ch.  J.(  ALLEN  and  FOLGER,  JJ., 
that  it  was  not,  that  service  by 


publication  gave  the  surrogate  no 
jurisdiction).  (Dayton  agt.  John- 
son, 69  N.  F.,  419.) 

68.  Defendants    having    purchased 
certain  premises  at  a  state  sale, 
assigned  the  certificate  to  plaintiff, 
contracting  to  make  the  payments 
thereafter  to  be  made  to  the  state, 
and  to  hold  plaintiff  "free  from 
all  payments,  loss  or  damage  on 
account  of  such  payments. "  Held, 
that  a  record  of  judgment  in  an 
action  of  ejectment  against  plain- 
tiff 's  tenant  under  which  he  was 
evicted  because  of  failure  to  make 
the  payments,   was    prima  facie 
evidence  against  defendants,   al- 
though they  had  no  notice  of  the 
action ;  that  it  imposed  upon  them 
the  burden  of  showing  that  there 
was  a  defense  to  the  action  and 
that  their  title  to  the  premises  had 
not  become  forfeited.   ( Taylor  agt. 
Barnes,  69  N.  Y.,  430.) 

69.  An  assignment  of  a  policy  of 
life    insurance,   absolute    on    the 
face,  may  be  shown  by  parol  to 
have  been  given  simply  as  secu- 
rity.    (Matthews  agt.   Sheehan,  69 
N.  Y.,  585.) 

EXAMINATION  OF  PARTIES. 

1.  The  examination  of  an  adverse 
party  before  trial,  provided  for  by 
sections  870  and  872  of  the  Code 
of  Civil  Procedure,  is  not  a  mere 
substitute  for  the  former  remedy 
by  bill  of  discovery.    (Hynes  agt. 
McDermott,  ante,  259.) 

2.  The  provisions  of  these  sections 
are  far  more  than  that.     They  pro- 
vide a  simple  plan  of  perpetuating 
testimony,  and  were  intended  as  a 
substitute  for  article  5,  chapter  7, 
title  3,  part  3,   Revised   Statutes 
(2  R.   S.,  398,  399).     Section  872 
embraces  the  equitable  remedy  of 
perpetuating  testimony,  as  well  as 
the  equitable  remedy  of  a  bill  of 
discovery,  and  under  it  a  defend- 
ant is  entitled  to  obtain  the  testi- 
mony of  a  plaintiff,  as  a  means  of 
repelling  his  action.     (Id.) 


588 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


3.  In  order  to  procure  the  examina- 
tion  of  an  adverse  party  before 
trial,  under  sections  870  and  872 
of  the  Code  of  Civil  Procedure,  it 
is  not  necessary  that  the  applicant 
should  present  to  the  court    an 
affidavit  embodying  all  or  the  ma- 
jor part  of   the  allegations  that 
were  requisite  in  a  bill  of  dis- 
covery.    (Id.) 

4.  It  is  sufficient   under  these  sec- 
tions to  state  in  the  affidavit  that 
the  testimony  of  the  party  sought 
to  be  examined   is  material   and 
necessary,  and  without  any  further 
statement  it  would  seem  to  be  im- 
perative upon  the  court  to  grant 
the  order;  it  is  not  necessary  to 
state  the  very  facts  and  circvm- 
stanws,  which  the  rules  of  equity 
pleading  would  have  required  to 
be  stated  in  a  bill  of   discovery. 
(DALY,   Ch.  J.,  dissenting.)    (See 
Phcenix  agt.  Dvpuy,  53  How.,  158, 
and  Shepmoes  agt.  Bousson,  52  id., 
401.)    (Id.) 

5.  Section   873   declares    that    the 
judge  must  grant  the  order  when 
an  affidavit  is  presented  to  him 
setting  forth  certain   allegations. 
The  applicant  is  not  bound  "  t» 
make  it  appear  "  to  the  judge,  that 
is  to  convince  him,  by  a  mass  of 
evidence,   positive,  direct  or  cir- 
cumstantial,, that  those  allegations 
are  founded  upon  fact.     The  law 
requires  the  judge  to  take  the  ap- 
plicant's word  for  them.     (Id.) 

6.  The  plaintiff  brought  her  action 
of  ejectment.     The  defendants  de- 
nied her  right  to  the  land  in  -suit. 
The  plaintiff  alleged  that  she  was 
the  widow  of  the  man  from  whom 
the  defendants  had  inherited  the 
property  in  controversy.     The  de- 
fendants  had   never   heard    that 
their  brother,   whose  heirs  they 
were,  had  ever  been  married.   Af- 
ter issue  joined,  they  sought  to 
examine  the  plaintiff  as  a  party 
before  trial. 

Held,  that  this  was  a  proper  case 
for  such  an  examination.    (Id.) 


7.  Action  by  administrator  against 
defendant,  a  practicing  physician, 
to  recover  damages  for  negligence 
in  causing  the  death  of  testator  by 
giving    to   him    an    overdose    of 
morphia.     On  the  trial  the  wife  of 
the  plaintiff  and  mother  of  the 
deceased,  also  a  daughter  of  the 
plaintiff,  and  the  plaintiff  himself, 
were  examined  as  witnesses  in  .his 
behalf.  The  wife  and  daughter  tes- 
tified to  the  visit  of  the  defendant 
to  the  deceased,  and  the  incidents 
thereof,  whilst  the  plaintiff,  who 
had  been  present  in  the  sick  room 
when  the  defendant  was  in  attend- 
ance, testified  to  an  interview  he 
had  with  the  defendant  when  the 
latter  was  summoned  to  the  house: 

Held,  that,  under  the  provisions 
of  section  829  of  the  Code  of  Civil 
Procedure,  the  defendant  was  en- 
titled to  be  examined  in  his  behalf 
to  prove  what  had  taken  place  at 
his  interview  with  the  deceased 
at  the  visit,  during  which  the 
plaintiff  claimed  that  the  alleged 
fatal  dose  of  morphia  was  left 
with  diiections  to  be  taken  if  the 
pain  of  the  patient  returned. 
(Markell  agt.  Benson,  ante,  360.) 

8.  When  the  plaintiff  testified  to  a 
conversation  between  him  and  the 
defendant  which  related  and  re- 
ferred to  the  transaction  between 
the  deceased  and  the  defendant, 
upon  which  the  case  turned,  he 
gave  evidence  '  'concerning  the  same 
transaction  or  communication  "  up- 
on which  the  defendant  was  subse- 
quently examined.     (Id.) 

9.  Evidence    of    admissions    as    to 
what  took  place  at  a  certain  time 
concern  the  transaction  to  which 
they  refer.     The  language  of  the 
section  does  not  limit  the  examina- 
tion of  a  party  in  his  own  behalf 
to  the  solitary  case  when  his  op- 
ponent had  detailed  the  events  of 
a  transaction  or  communication 
from  personal  knowledge  because 
present  thereat,  but  permits  him 
to  be  examined    "  concerning  a 
personal  transaction  or  communi 
cation  between  the  witness  and 


NEW  YORK  PRACTICE  REPORTS. 


589 


Digest. 


the  deceased    person,"  when  the 

*  *    *    administrator    *     *     * 
is   examined    in  his  own  behalf 

*  *    *    concerning  the  same  trans- 
action or  communication.     (Id.) 

10.  Where  the  wife  of  the  adminis- 
trator is   allowed  to  testify  con- 
cerning a  personal  transaction  or 
communication  between  the  de- 
ceased person  and  the  defendant, 
the  defendant  should  also  be  al- 
lowed to  be  examined  in  his  own 
behalf  concerning  the  "same  trans- 
action or  communication. "    (Id.) 

11.  Section  399  of  the  old  Code  com- 
mented on,  and  a  nice  distinction 
drawn  between  that  section  and 
section  829  of  the  Code  of  Civil 
Procedure.     (Id.) 

12.  There  is  no  way  under  the  Code 
of  Civil  Procedure,  or  in  the  law 
of  this  state,  now  to  perpetuate 
the  testimony  of  a  party  defend- 
ant at  his  own  instance.    (Montagiie 
agt,  Worstell,  ante,  406.) 

13.  Under  the  Code  of  Civil  Proced- 
ure any  person  can  be  examined 
conditionally  before  trial  at  the 
instance  of  either  party  to  a  suit. 
But  a  party  to  an  action  cannot  be 
thus  examined,  excepting  at  the 
instance  of  the  adverse  party.   (Id.) 

14.  Section  870  of  the  Code  of  Civil 
Procedure  was  amended  by  chap- 
ter 299  of  the  Laws  of  1878  so  as 
to  obviate  the  objection  pointed 
out,  and  now  a  party  may  be  ex- 
amined at  his  own  instance  before 
trial.     (See  note,  ante,  525.) 


EXCEPTIONS 

1.  Where  a  verdict  is  ordered  sub- 
ject to  the  opinion  of  the  court 
at  general  term,  without  qualifica- 
tion, exceptions  cannot  be  heard, 
and  the  only  question  for  the  gen- 
eral term  is  which  party  is  enti- 
tled to  final  judgment  on  the  un- 
contro verted  facts;  no  new  trial 
can  be  granted,  but  final  judg- 


ment must  be  rendered  for  one 
party  or  the  other  without  regard 
to  which  party  had  the  verdict. 
(Durant  agt.  Abendroth,  69  N.  T., 
148.) 

2.  Such  a  direction  is  therefore  im- 
proper   where    exceptions   have 
been    taken    upon    the    trial,    or 
where  the  facts  are  controverted. 
(Id.) 

3.  Where  such  an  order  also  directed 
exceptions  to  be  heard    at   first 
instance  at  general  term:    Held, 
that  the  use  of  the  words,   "  Sub- 
ject to  the  opinion  of  the  court  at 
geneal    term,"    did    not    deprive 
the  unsuccessful  party  of  the  bene- 
fit   of    his    exceptions;   but  that 
said  words  were  mere  surplusage. 
(Id.) 

Where  upon  trial  the  only  question 
raised  is  as  to  plaintiff 's  right  to 
recover  any  thing,  an  exception 
to  a  decision  thereof  in  favor  of 
plaintiff  does  not  present  for  re- 

.  view  any  question  as  to  amount. 
(See  Jarms  agt.  Driggs,  69  N.  T., 
143.) 

4.  In  an  action  upon  an  assigned 
claim,  plaintiff's  counsel  request- 
ed the  court  to  direct  a  verdict  for 
plaintiff  ;  the  court    denied    the 
request,  submitting,  however,  to 
the  jury  simply  the  question  as  to 
the  right  of  the  plaintiff  to  main- 
tain the  action,  and  charging  that 
if  the  transfer  was  a  "  sham  instru- 
ment, "  plaintiff    should    be    de- 
feated, if  not,  that  he  was  entitled 
to    recover.      Plaintiff's    counsel 
ex'cepted  to  the  refusal  to  direct 
a  verdict.     Held,  that  the  exeept- 
tion  was  sufficient  to  present  the 
question  as  to  plaintiff's  right  to 
maintain  the  action.       (Sheridan 
agt.  Mayor,  &c.,  08  N.  Y.,  30.) 

5.  Where,  upon  the  trial  of  an  ac- 
tion, the  court  directs  a  verdict 
for  defendant,  an  exception  to  the 
ruling,  in  the  absence  of  any  thing 
from  which   it  may    be    implied 
that  the  right  to  go  to  the  jury 
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has  been  waived,  is  sufficient  to 
present  the  objection  upon  appeal, 
that  there  were  questions  of  fact 
which  should  have  been  submit- 
ted to  the  jury;  it  is  not  neces- 
sary to  request  that  any  fact  be 
so  submitted.  (Trustee,  &e.,  agt. 
Kirk,  68  N.  T.,  459.) 

6.  Under  the  provision  of  the  act  of 
1847  (chap.  410,  Laws  of    1847), 
providing  for  the  redemption  of 
land    sold    on    execution,    a    re- 
demption made  by  a  creditor  on 
or  after  the  last  day  of  the  fifteen 
months,  must  be  made  at  the  sher- 
iff's office,  to  the  officer  who  made 
the  sale;  if  the  sale  was  made  by 
a  deputy  sheriff,  the  redemption 
must  be  made  to  him,  although 
the  sheriff  be  present;  it  is  only 
in  case  of  his   absence  from  the 
office    that    redemption  can    be 
made  to  the  sheriff  (sec.  3).  (People 
exrel.agt.   Lynch,  68  N.  T.,  473.) 

7.  A  deputy  sheriff    may   execute 
deeds  of  land   sold  by  him  and 
receive  redemption  after  the  expi- 
ration of  the  term  of  office  of  his 
principal ;  and  although  such  term 
has  expired,  redemption  must  be 
made  to  him  if  in  attendance  at 
the  sheriff's  office,  and  not  to  the 
present  sheriff  his  undersheriff  or 
deputies.    (Id.) 

On  motion  to  dismiss  complaint  on 
trial  before  referee,  decision 
should  be  made  at  time,  and  ex- 
ception 4axen,  or  referee  should 
be  requested  to  decide,  and  excep- 
tion be  taken  to  his  refusal  in 
order  to  raise  question  on  appeal; 
his  report  will  not  be  considered  as 
a  nonsuit,  but  as  a  decision  on  the 
merits.  (See  Van  Derlip  agt.  Key- 
fter,  68  N.  T.,  444.) 


EXECUTION. 

Neglect  of  sheriff  to  enforce,  in 
replevin  suit.  (See  Hoffman  agt. 
Conner,  13  Hun,  541.) 

Levy  under  by  sheriff  —  when  suffi- 


cient to  sustain  replevin  or  action 
for  conversion.  (See  Alvord  agt. 
Haynes,  13  Hun,  26.) 

1.  A  redemption  by  a  creditor    of 
lands  sold  upon  execution  made 
on  or  after  the  last  day  of  the  fif- 
teen months  from  the  day  of  sale, 

•  to  be  valid,  must  be  made  at  the 
office  of  the  sheriff  of  the  county 
in  which  the  sale  took  place ;  if 
made  at  another  place,  although 
in  the  same  village  and  to  the 
sheriff  who  made  the  sale,  it  is 
invalid.  ( Morss  agt.  Purvis,  68  N. 
F.,225.) 

2.  A  sale  was  made  January  16, 1869 ; 
held,  that  April  16,  1870,  was  the 
last  day  for  redemption.     (Id.) 

3.  The   language  of    the    Revised 
Statutes  in  relation  to  the  docket- 
ing and  satisfaction  of  judgments 
(2  R.  8.,  362,  sec.  26),  to  the  effect 
that  a  judgment  shall  be  deemed 
satisfied  to  the  amount  returned 
collected  on  an  execution  issued 
thereon  "  unless  such  return  shall 
be  vacated  by  the  court,"  does  not, 
under  the  Code,  require  a  vacation 
to  be  sought  by  motion  or  action 
directly  to  that  end;    and  in    an 
action  on  a  judgment,  defended 
upon  the  ground  of  an  entry  of 
satisfaction,  the  satisfaction  may 
be  attacked  for  collusion  or  fraud, 
and  a  judgment  for  the  plaintiff  is 
as  effectual  a  vacatur  as  if  one  had 
been  obtained  in  a  direct  proceed- 
ing.    (Mandemlle  agt.  Reynolds,  68 
N.  Y.,  529.) 

4.  An  execution  against  the  body  of 
R.,  issued  to  plaintiff,  as  sheriff, 
was  delivered  by  him  to  defend- 
ant, M.,  his  deputy,   who  could 
have,   but  omitted  to  arrest  the 
execution    debtor,    and   returned 
the  process  to  plaintiff  with  the 
statement  that   R.  could  not  be 
found,  whereupon  plaintiff  made 
return  of  "not    found."      After 
the  false  return,  but  before  any 
action  therefor  had  been  brought, 
R.  was  surrendered  by  his  bail  to, 
and  taken  into  custody  by,  plain- 
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tiff ;  but  before  the  bail  had  taken 
the  necessary  steps  to  exonerate 
themselves  from  liability  upon 
their  bond,  plaintiff  wrongfully 
discharged  him,  in  consequence 
whereof  the  bail  were  held  liable 
for  the  judgment,  and  in  turn  re- 
covered of  plaintiff.  In  an  action 
against  M.  and  the  sureties,  upon 
his  bond,  held,  that  it  was  no 
defense  that  plaintiff's  under- 
sheriff  had  knowledge  that  the  re- 
turn was  false;  that  the  knowl- 
edge of  the  undersheriff  was  not 
imputable  to  the  sheriff  as  between 
him  and  his  deputy;  but  that  the 
fault  of  the  deputy  having  been 
remedied  by  the  surrender,  and 
the  damages  sustained  by  plaintiff 
having  been  occasioned  by  his 
own  subsequent  wrongful  act  in 
discharging  R.,  he  could  not  re- 
cover such  damages  of  defendants. 
(Walter  agt  Middleton,  68  N.  T., 
605.) 

5.  A  sheriff 's  deed,  given  in  pursu- 
ance of  a  sale  upon  execution,  and 
duly   recorded,   is    protected   by 
and  has  the  benefit  of  the  record- 
ing act  (1  R.  8.,  756,  sec.  1).     (Het- 
zel  agt.  Barber,  69  N.  T.,  1.) 

6.  In  an  action  against  a  sheriff  for 
failure  to  return  an  execution,  it 
may  be  proved,  in  mitigation  of 
damages,  that  prior  to  the  return 
day  the  plaintiff 's  interest  in  the 
judgment  was  levied  upon  by  vir- 
tue of  an  attachment,  and  was 
liable    to    be    applied    thereon. 
(Wehle  agt.  Conner,  69  N.  T.,  546.) 

7.  Where  a  sheriff  having  an  execu- 
tion in  his  hands,  receives  an  at- 
tachment  against    the  judgment 
creditor,    and  by  virtue    thereof 
levies  upon  the  judgment  debt, 
the  attachment    becomes  a    lien 
upon  the    judgment  and  execu- 
tion, and  all  moneys  collected  upon 
the  execution  are  liable  to  be  ap- 
plied toward  the  payment  of  any 
judgment  recovered  in  the  action 
wherein  the   attachment  was   is- 
sued ;  and,  until  the  attachment  is 
vacated,   or  the  lien  thereof    in 


some  manner  discharged,  it  must 
be  regarded  as  valid  process,  and 
the  sheriff  has  no  right  to  pay 
over  to  the  judgment  creditor 
moneys  collected  on  the  execution. 
(Id.) 

8.  Where,  therefore,  it  appears  in 
an  action  against  the  sheriff  for 
failure  to  return  the  execution 
that  such  a  lien  by  attachment 
existed  at  the  time  of  the  com- 
mencement of  the  action,  plaintiff 
is  only  entitled  to  nominal  dam- 
age. The  defendant's  failure  to 
perform  his  duty,  although  not 
justified  or  excused,  does  not  en- 
title plaintiff  to  recover  more  than 
the  damages  he  has  actually  sus- 
tained. (Id.) 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  A  surrogate  has  no  jurisdiction 
upon  a  final  accounting  to  hear  and 
determine  the  validity  of  a  dis- 
puted claim  against  the  estate  of 
a  deceased  person. 

Where,  upon  a  final  accounting, 
the  executrix  presents  an  account 
in  which  is  contained  an  item  for 
money  paid  by  her  to  a  creditor, 
in  settlement  of  a  claim  against 
the  estate,  which  item  is  objected 
to  and  attacked  by  her  co-execu- 
tor and  by  the  other  persons  inter- 
ested in  the  estate,  the  surrogate 
has  no  jurisdiction  to  determine 
as  to  the  validity  of  the  same,  or 
to  refer  the  same  to  an  auditor. 
(Boughton&gt.  Flint,  13  Hun,  206.) 

2.  Although  section  339  of  the  old 
Code  authorized  the  court  to  dis- 
pense with  or  limit  the   security, 
required  by  sections  335,  336,  337 
and  338  to  be  given  upon  an  ap- 
peal, when  the  appellant  was  an 
executor,  administrator  or  trustee 
acting  in  the  right  of  another,  yet 
when   an  executor  without  mak- 
ing  any  application  to  have  the 
security  limited  or  dispensed  with 
gives  the  security  in  the  ordinary 
form,  the  giving  of  such  under- 
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taking  will  be  taken  as  an  admis- 
sion by  him  that  he  has  sufficient 
assets  applicable  to  the  payment 
of  the  judgment  appealed  from, 
to  satisfy  the  same.  (Tales  agt. 
Burch,  13  Hwn,  622.) 

Appointed  in  this  state  —  may  sue 
in  courts  of  this  state  to  recover 
for  negligent  killing  of  their  tes- 
tator or  intestate  in  New  Jersey, 
and  recover  under  statute  of  that 
state.  (See  Stallknecht  agt.  Penn- 
sylvania R.  R.  Co.,  13  Hun,  451.) 


FEDERAL  COURT. 

1.  To  authorize  the  removal  of  an 
action  from  a  state  to  a  federal 
court  it  is  not  sufficient  that  it  is 
alleged  that  the  defendant  was  an 
alien,  a  citizen  or  subject  of  a 
foreign  state  or  country  at  the 
time  the  petition  for  such  removal 
was  prepared,  but  it  must  appear 
that  such  was  the  fact  at  the  time 
of  the  commencement  of  the 
action.  (Tugman  agt.  National 
Steamship  Co.,  IS  Hun,  332.) 


FEES. 

1.  Paid  to  a  stenographer,  and  for 
preparation  of  maps,  cannot  be 
taxed  as  disbursements.  (See  Pro- 
vost agt.  Farrell,  13  Hun,  303.) 


FERRY  FRANCHISES. 

1.  Where  the  law  affords  an  ade- 
quate   remedy    equity   will    not 
interfere.      But    where   adequate 
remedial  justice  is  not  complete 
at  law,  or  is  in  doubt,  equity  will 
interfere  and  grant  relief  (Vide, 
Mayor,  &c.,  of  N.    T.  agt.  North 
Shore  Staten  Island  Ferry  Go. ,  post 
p.  154).    Ejectment  will  not  lie  for 
the  recoveryof  a  ferry  franchise. 
(The  Mayor  agt.  Union  Ferry  Com- 
pany, ante,  138.) 

2.  An  action  in  equity  will  lie  to  set 
aside  a  lease  of  ferries,  illegally 


made,  as  a  cloud  upon  the  title 
(Smith  agt.  The  Mayor  of  N.  T., 
6$  N.  T.,  552;  Town  of  Venice  agt. 
Woodruff,  02  id.,  470;  N.  T.  and 
N.  'H.  R.  R.  Co.  agt.  Schuyler,  17 
id.,  592).  (Id.) 


FINDINGS. 

1.  Upon  a  motion  for  an  order  to 
send  back  a  case  to  a  referee  for 
further  findings,  it  appeared  that 
he  had  already  passed  upon  such 
questions  by  refusing  to    find  as 
requested,  and  that  in  each  case 
the  party  requesting  the  finding 
had  duly  excepted  to  his  refusal 
so  to  find. 

Held,  that  the  motion  was  prop- 
erly denied,  as  upon  such  a  motion 
the  special  term  was  not  author- 
ized to  look  into  the  whole  case 
and  determine  that  the  referee 
ought  to  decide  questions  present- 
ed to  him  differently  from  what 
he  had  already  done.  (People  agt. 
Sank  of  North  America,  13  Hun, 
434.) 

2.  In  an  action   against  a  married 
woman  for  goods  sold,  the  referee 
found   that  the  goods  were  pur- 
chased by  defendant's  husband  as 
her  agent ;  that  she  carried  on  the 
business,  for  the  purposes  of  which 
they  were    purchased,   and   they 
were  delivered  to  her;  that  they 
were  charged  to  the  husband  by 
plaintiffs  upon  their  books,  but  in 
so  doing  they  did  not  intend  to  ex- 
onerate the    defendant  from  lia- 
bility; and  as  conclusion  of  law 
the  referee  found  that  defendant 
was  liable.      Held,  that  the  find- 
ings did  not  show  upon  their  face 
that  the  conclusion  was   errone- 
ous;  ani   there  being  some   evi- 
dence   to   sustain  them,    that  an 
order  reversing  the  judgment  en- 
tered upon  the  referee's  report, 
which  did  not  state  that  the  re- 
versal was  upon  questions  of  fact, 
was  error.     (Foster  agt.  Persch,  68 
N.  T.,  400.) 

3.  In  an  action  to  restrain  the  in- 
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fringement  of  plaintiffs'  trade 
mark,  the  complaint  alleged  that 
plaintiffs  manufactured  brandy 
which  they  put  up  and  sold  in 
"quart  and  pint  bottles,"  and 
upon  the  bottles  put  the  trade- 
mark in  question.  The  court  found 
that  defendants  pirated  plaintiffs' 
trade-mark,  but  found  that  plain- 
tiffs did  not  use  quart  or  pint  bot- 
tles as  alleged  in  their  complaint, 
but  falsely  and  deceitfully  used 
bottles  presented  and  represented 
to  be  "  quart  and  pint,"  which  did 
not  hold  that  quantity,  and  that 
the  trade-mark  was  designed  and 
used  to  protect  the  fraud,  and 
upon  this  ground  dismissed  the 
complaint.  This  ground  was  not 
set  up  in  the  answer,  and  did  not 
appear  to  have  been  litigated  on 
the  trial.  Nothing  appeared  upon 
the  bottles,  which  were  transpar- 
ent, to  indicate  the  quantity  con- 
tained, nor  did  it  appear  that  such 
bottles  were  used  in  the  trade  as 
measures  of  quantity,  or  that  pur- 
chasers did  not  understand  per- 
fectly their  capacity,  or  that  plain- 
tiffs ever  represented  that  they 
contained  quarts  or  pints,  or  that 
they  ever  deceived  any  one,  or 
that  the  trade-mark  was  or  could 
be  used  to  deceive.  It  appeared 
that  plaintiffs'  brandy  is  imported, 
and  is  entered  at  the  custom-house 
with  the  true  quantity  stated,  and 
that  the  bottles  are  of  the  ordinary 
size  used  in  the  trade.  Held,  that 
the  findings  of  fact  and  conclusion 
therefrom  were  erroneous.  (Hen- 
nessy  agt.  Wheeler,  69  N.  T.,  271.) 

4.  Where  the  defense  of  usury  is 
interposed,  the  affirmative  of  the 
issue  is  upon  the  defendant,  and 
where  the  case  is  tried  by  a  ref- 
eree and  the  transaction  is  equiv- 
ocal,  defendant  must    give    evi- 
dence of  facts  showing  the  alleged 
illegal  intent,  and  have  the  fact 
found  by  the  referee ;  it  cannot  be 
adjudged  in  the  first  instance  by 
this  court  on  appeal.     (Haughwout 
agt.  Garrison,  69  N.  T.,  339.) 

5.  In  an  action  upon  guaranties  of 
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certain  bonds,  where  the  defense 
was  usury,  the  referee  found,  in 
substance,  that  plaintiffs  having 
commenced  legal  proceedings 
against  defendant  S.,  and  caused 
his  property  to  be  attached,  S. 
agreed  to  settle  by  paying  his 
indebtedness  and  the  costs  and 
expenses  of  the  proceedings;  that 
plaintiffs  presented  their  account, 
in  which  they  charged  $500  coun- 
sel fees,  claimed  to  have  been  paid 
or  incurred  in  the  proceedings, 
and  refused  to  release  the  attach- 
ment unless  it  was  paid ;  that  S. 
thereupon  allowed  the  same,  and 
the  bonds  in  question,  with  guar- 
anties, were  given  on  the  settle- 
ment. There  was  no  finding  or 
request  to  find  that  the  $500  was 
paid  as  a  consideration  for  for- 
bearance and  that  it  was  plain- 
tiff's  intent  to  exact  usurious 
interest.  Held,  that  the  question 
of  usury  could  not  be  raised  upon 
the  record.  (Id.) 

6.  When  findings  of  fact  by  general 
term  unauthorized.    (See  Durant 
agt.  Abendroth,  69  N.  Y.,  148.) 

7.  What  findings  of  fact  as  to  fraud 
in  summary  proceedings  sufficient 
to  authorize  setting  aside  proceed- 
ings and  'restoration  of  lessee  to 
possession.      (See    Elver  son    agt. 
Vanderpoel  [Mem.],  69 N.  7!,  6 10.) 


FORECLOSURE. 

1.  Where  title  to  lands  is  claimed 
under  the  foreclosure  of  a  mort- 
gage by  advertisement,  the  fact  of 
the  service  of  the  notice  of  sale 
upon  the  mortgagor  or  other  per- 
son  affected  by  the  proceedings 
may  be  shown,  in  support  of  the 
title,   by   any    common-law    evi- 
dence, in  the  absence  of  an  affi- 
davit showing  such  service.  (Mow- 
ry  agt.  Sanborn,  68  N.  T.,  153.) 

2.  The  section  of  the  Revised  Stat- 
utes in  reference  to  forclosure  by 
advertisement  (sec.  14,  2  R.  S. ,  547), 
giving   to  the   affidavits    therein 
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specified  the  effect  of  a  deed,  can- 
not be  so  construed  as  to  include 
an  affidavit  of  service.  The  affi- 
davits therein  mentioned,  when  no 
deed  has  been  executed,  are  evi- 
dence of  foreclosure  in  the  same 
manner  and  to  the  same  effect  as 
if  a  deed  had  been  executed.  (Id.) 

3.  Since  the  passage  of  the  act  re- 
quiring service  of  notice  of  sale 
(sec.  5,  chap.  346,  Laws  0/1844)  and 
that  a  copy  shall  be  affixed  in  a 
book  by  the  county  clerk  (chap. 
808,  Laws  of  1857),  the  affidavits 
specified  in  said  section  are  not 
alone  evidence  of  a  complete  fore- 
closure, and   the  party  claiming 
under  the  foreclosure  is  bound  to 
show  all  the  facts  necessary  to  a 
valid  sale  before  he  can  sustain 
title  under  it.     (Id.) 

4.  As  to  whether  a  mortgage  given 
to  secure  unliquidated  demands 
can  be    forclosed    by  advertise- 
ment, quaere.     (Id.) 

5.  A  notice  of  sale  as  filed  in  the 
clerk's  office  and  as  published  for 
the  first  four  weeks  was  by  mis- 
take dated  April  23,  1858,  instead 
of  1868.      Held,  that  the  mistake 
was  obvious  on  inspection,  could 
not  have  misled,  and  did  not  in- 
validate the  proceedings.     (Id.) 

6.  The  history  of  the  legislation  on 
the  subject  of  foreclosure  by  ad- 
vertisement, given.    (Id.) 

7.  A  defendant  in  an  action  to  fore- 
close   a    mortgage     may    appear 
therein    by  attorney    after  judg- 
ment, and  upon  such  appearance 
is  entitled  to  notice  of  subsequent 
proceedings.      (Martine  agt.  Low- 
enstein,  68  N.  Y.,  456.) 

8.  A  defendant  so  appearing  after 
judgment  is  entitled  to  service  of 
notice  of  filing  the  referee's  report 
of  sale  (Rule  39  of  1874;  Rule  30  of 
1878),   and,  not  having  received 
such  notice,  exceptions  to  the  re- 
port filed  by  him  more  than  eight 
days  after  the  filing  of  the  report 


are  in  time;  but,  even  if  excep- 
tions are  required  to  be  filed  in 
eight  days  after  the  filing  of  the 
report,  the  supreme  court  can 
permit  the  filing  of,  and  allow  de- 
fendant to  be  heard  upon  the  ex- 
ceptions after  that  time;  and  an 
order  authorizing  such  filing,  and 
recognizing  the  sufficiency  of  de- 
fendants' appearance  is  not  re- 
viewable  here.  (Id.) 

9.  Foreclosure  of  mortgage  of  rail- 
road corporations  having  simply 
the  right  to  the  use  of  lands,  when 
it  does  not  affect  rights  of  owners 
of  the  fee.  (See  Strong  agt.  City 
of  Brooklyn,  68  N.  Y.,1.) 


FORMER  ADJUDICATION. 

1.  A  justice  of  the  peace,  in  an  ac- 
tion regularly  brought  before  him 
to  recover  a  penalty  for  less  than 
$200,  has  jurisdiction  to  pass  upon 
every  question  involved    in    the 
action,  including  the  validity  of 
the    law    imposing  the    penalty; 
and  his  judgment,  so  long  as  it 
remains  unreversed  is  conclusive 
between  the  parties  upon  every 
question     necessarily     embraced 
therein.     (Hallock  agt.  Dominy,  69 
N.  Y.,  238.) 

2.  The  award  of  canal  appraisers, 
while  they  keep  within  their  ju- 
risdiction, cannot  be  attacked  col- 
laterally for  mere  errors  of  judg- 
ment; but    they    are    officers    of 
very  special  and  limited  jurisdic- 
tion, and  where  they  have  acted 
without  or  in  excess  of  their  juris- 
diction,  this    may  be   shown  in 
avoidance  of  the  award  in  pro- 
ceedings by  mandamus  to  enforce 
it.     (People  ex  rel.  agt.    Schuyler. 
G9N.  Y.,  242.) 


FRAUD. 

1.  One  who  has  been  induced,  by 
fraud  or  misrepresentation,  to 
enter  into  a  contract,  may,  after 
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the  discovery  of  the  alleged  fraud 
and  with  full  knowledge  of  the 
facts,  affirm  the  contract  and 
waive  the  fraud.  (Balheimer  agt. 
Heichardt,  ante,  414.) 

2.  Where  the  fact  was  established 
that  after  defendant  had  been 
informed  of  the  alleged  misrepre- 
sentations, and  had  refused  to 
carry  out  the  contract,  he,  never- 
theless, applied  to,  and  obtained 
from  plaintiff  an  extension  of  the 
time  of  performance,  on  his  (de- 
fendant's) promise  to  execute  it. 
This  was  on  the  day  preceding  the 
day  first  fixed  in  contract  for  the 
performance,  and  on  that  day  a 
paper  was  executed  by  both 
parties,  extending  the  time  five 
days,  and  agreeing  that  the  con- 
tract should  be  closed  on  that  day: 
Held,  that  this  paper  should  be 
regarded  as  a  positive  affirmance 
of  the  contract  by  the  defendant, 
after  he  had  become  possessed  of 
a  knowledge  of  all  the  facts,  which 
he  now  claims  entitle  him  to  a 
rescission  or  cancellation  of  the 
contract,  and  that  plaintiff  is 
entitled  to  a  decree  for  specific 
performance.  (Id.) 

See  COMPLAINT. 

Brown  agt.  BurTcett,  ante,  33. 

Bee  ARREST. 

Anderson  agt.  Hunt,  ante,  336. 


FRIVOLOUS  ANSWER 

1.  In  an  action  to  recover  for  liquors 
sold  to  the  defendant,  the  defend- 
ant set  up  that  the  plaintiff  had 
accepted  the  defendant's  promis- 
sory note  for  the  amount  due, 
whereby  the  time  for  the  payment 
of  the  debt  was  extended,  and  that 
such  note  was  not  yet  due. 

Held,  that  as  the  answer  did  not 
allege  that  the  note  so  accepted 
was  a  negotiable  note,  it  was  prop- 
erly overruled  as  frivolous.  ( Web- 
ster agt.  Bainbridge,  13  Hun,  180.) 


GENERAL  TERM. 

1.  Where  an  order  of  general  term 
reversing    a    judgment    entered 
upon  the  report  of  a  referee  does 
not  state  that  the  reversal  is  upon 
questions    of    fact,  unless   some 
error  of  law  appears  in  the  case, 
the  order  cannot  be  sustained  in 
this  court ;   the  evidence  cannot 
be  looked  into  here  for  the  pur- 
pose of  ascertaining  whether  the 
general    term    should    have   re- 
versed  on    the   ground  that  the 
findings  of  fact  were  against  the 
weight  of  evidence.     ( Foster  agt. 
Persch,  68  N.  Y.,  400.) 

2.  Where  a  verdict  is  ordered  sub- 
ject to  the  opinion  of  the  general 
term,   without  qualification,1  ex- 
ceptions cannot  be  heard,  and  the 
only  question  for  the  general  term 
is  which  party  is  entitled  to  final 
judgment  on  the  uncontro verted 
facts;    no  new  trial  can  be  grant- 
ed, but  final  judgment  must  be 
rendered   for    one    party  or  the 
other,   without  regard  to  which 
party  had  the  verdict.     (Durant 
agt.  Abendroth,  69  N.  Y.,  148.) 

3.  Such  a  direction  is  therefore  im- 
proper   where    exceptions    have 
been  taken  upon  the  trial,  or  where 
the  facts  are  controverted.    (Id.) 

4.  Where  such  an  order  also  direct- 
ed the  exceptions  to  be  heard  at 
first    instance  at    general    term  : 
Held,  that  the  use  of  the  words, 
"  Subject  to  the  opinion   of  the 
court  at  general  term,"  did  not 
deprive  the  unsuccessful  party  of 
the  benefit  of  his  exceptions;  but 
that  said  words  were  mere   sur- 
plusage.    (Id.) 

5.  In  such  a  case  findings  of  fact  by 
the  general  term    are   unauthor- 
ized and  cannot  be  regarded ;  bxit 
being    mere  surplusage  they  do 
not  vitiate  a  judgment.     (Id.) 

6.  The  provision  of  the  Code  (sec. 
830)     authorizing     the    appellate 
court  on  appeal  from  a  judgment 
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to  reverse,  affirm  or  modify  the 
judgment  does  not  authorize  the 
general  term  where  it  has  decided 
that  a  judgment  in  favor  of  plain- 
tiff in  an  action  upon  a  contract 
for  services,  or  upon  a  quantum 
meruit,  is  erroneous,  to  determine 
upon  the  examination  of  conflict- 
ing evidence  what  sum  plaintiff 
ought  to  recover,  and  render  judg- 
ment therefor;  it  should  in  such 
cases,  award  a  new  trial.  ( W kite- 
head  agt.  Kennedy,  69  N.  T.,  462.) 

7.  It  seems  that  when  in  an  action 
upon  a  contract  a  recovery  has 
been  had  upon  distinct  and  sep- 
arate items,  and  error  either  of 
fact  or  law  has  been  committed 
in  respect  to  one  or  more  of  them, 
the  general  term  may,  if  no  other 
error  exists,  instead  of  reversing 
the  judgment  absolutely,  reverse 
it  only  as  to  the  erroneous  items, 
and  affirm  it  as  to  the  residue  ; 
provided  the  plaintiff  consents  to 
forego  his  claim  to  recover  them. 
(Id.) 

8.  The  authorities  holding  that  on 
appeal  from  an  order  made  on 
motion  to  set  aside  a  verdict  for 
excessive  damages,  in  an  action 
of  tort  for  injuries  to  the  person, 
the  general  term  has    power  to 
make  an  order  reversing  the  judg- 
ment and  granting  a  new  trial, 
unless  the  plaintiff  consent  to  re- 
duce the  damage  to  a  specified 
sum,  and  in  that  case  affirming  it 
for    that  amount,   distinguished. 
(Id.) 


GIFT  MORTIS  CAUSA. 

1.  The  deceased,  during  his  lifetime, 
had  made  a  deposit  in  the  Ulster 
County  Savings  Institution  to  the 
•credit  and  in  the  name  of  the  de- 
fendant, his  son.  He  had  been 
accustomed,  whilst  living,  to  stop 
with  one  G.  C.  V.  When  the  de- 
ceased was  about  seventy-three 
years  of  age,  and  about  two  weeks 
before  his  death,  he  was  leaving 
the  house  of  said  G.  C.,  and  com- 


plained of  his  health  and  said 
he  should  not  live  long.  He  fur- 
ther said,  leaving  with  George  C. 
the  box  which  contained  the  bank- 
book, "that  he  intended  that  for 
the  defendant  and  that  G.  C.  must 
let  no  other  person  have  it,  except 
there  was  five  dollars  for  S."  In 
about  two  weeks  from  this  time 
the  deceased  died.  He  said  to 
another  witness  "he  had  money 
in  the  bank  for  his  son  George  ; 
the  reason  why  he  had  done  this 
was,  he  had  given  a  farm  to  M. 
and  he  did  not  like  him.  He  had 
done  for  the  rest,  and  never  done 
any  thing  for  George. "  The  key 
to  the  trunk  which  contained  the 
bank-book,  was  found  in  the 
pocket-book  of  the  deceased  after 
death. 

Held,  that  this  was  a  valid  gift 
mortis  causa  and  must  be  upheld. 
( Vandermark  agt.  Vandermark, 
ante,  408.) 

GRANTOR  AND  GRANTEE. 

1.  Where  the  grantor  of  an  equity  of 
redemption  in  mortgaged  premises 
is    not  personally    liable    to  the 
holder  of  the  mortgage  for  the 
payment  thereof,  his  grantee  in- 
curs no  personal  liability  to  the 
holder  of  the  mortgage,  by  reason 
of  a  clause  contained  in  the  deed, 
whereby    the    payment   of    such 
mortgage  is,    in  terms,   assumed 
and  agreed  to  be  paid  by  the  gran- 
tee, as  part  of  the  consideration  of 
the  conveyance.     (Cashman  agt. 
Henry,  ante,  234.) 

2.  The  rule  that  an    action   on  a 
promise  made  by  one  person  to 
another  for  the  benefit  of  a  third, 
may  be  brought  by  the  third  party 
against  the  promissor,  can  be  in- 
voked only  in  cases   where  the 
promissee  was  charged  with  some 
legal  obligation  or  duty  towards 
the  third  party.     (Id.) 

3.  The  burden  of  establishing  the 
validity  of  a  contract  made  by  a 
married  woman  is  upon  him  who 
asserts  it.     (Id.) 
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4.  Plaintiff  conveyed  to  S.  certain 
premises  and  took  back  a  pur- 
chase-money bond  and  mortgage 
for  $20,000.  S.  subsequently  con- 
veyed the  premises  to  C.,  a  mar- 
ried woman,  by  a  deed  stating 
$31,000  as  the  consideration,  and 
containing  a  clause  in  the  usual 
form  reciting  that  the  premises 
were  conveyed  subject  to  said 
mortgage,  which  the  party  of  the 
second  part  assumed  and  agreed 
to  pay.  C.  subsequently  conveyed 
said  premises  to  H.  by  a  deed, 
stating  $30,000  as  the  considera- 
tion, and  containing  a  similar  as- 
sumption clause.  In  an  action  to 
foreclose  said  mortgage,  no  evi- 
dence was  offered,  outside  the 
deeds  themselves,  tending  to  show 
that  the  alleged  contract  of  C.  to 
assume  payment  of  the  mortgage 
was  one  of  that  class  of  contracts 
which  a  married  woman  can 
make.  Held,  that  C.  was  never 
personally  liable  to  plaintiff  for 
the  payment  of  such  mortgage, 
nor  was  her  separate  estate,  other 
than  the  mortgaged  premises,  ever 
charged  therewith  ;  and  conse- 
quently that  H.  was  not  liable  for 
a  deficiency  upon  the  sale  under 
foreclosure.  (Id.) 


HUSBAND  AND  WIFE. 

1.  Where  an  entry  upon  premises  is 
made  by  a  husband  under  claim 
of  title,  by  virtue  of  a  grant  to 
himself  and  wife  as  joint  tenants, 
and  they  continue  in  joint  occu- 
pation thereof,  the  wife  asserting 
a  claim  to  the  land  and  to  the 
possession  in  her  own  right,  she  is 
properly  joined  with  her  husband 
and  is  a  necessary  party  defend- 
and  in  an  action  of  ejectment. 
(Stewart  agt.  Patrick,  68  N.  Y., 
451.) 

IMPRISONMENT. 

1.  A  judgment  debtor,  imprisoned 
on  execution,  who  has  disposed  of 
his  property  with  intent  to  de- 


fraud the  creditor  at  whose  suit 
he  is  imprisoned,  is  not  entitled  to 
his  discharge  under  the  provis- 
ions of  the  Revised  Statutes,  in 
relation  to  voluntary  assignments 
by  debtors  so  imprisoned  (2  H.  S. , 
31  et  seq.).  (In  re  Brady,  69  N.  Y., 
215.) 

2.  It  is  not  necessary,   to  prevent 
such  discharge,  to  show  that  the 
fraudulent  disposition  was  made 
by  the  debtor  with  a  view  to  the 
proceedings  for  his  discharge;  it 
is  sufficient   although  made  be- 
fore the  commencement  of   the 
action,   where  the  order  for  his 
imprisonment  was  based  upon  the 
ground  of  such  fraudulent  dispo- 
sition.    (Id.) 

3.  Where  an  opposing  creditor  es 
tablishes  that  the  affidavit  of  the 
debtor  required  by  said  statute  to 
be  indorsed  upon  his  petition  (sec. 
5)  is  untrue,  this  is  sufficient  to 
show  that   ' '  the  proceedings,  on 
the  part  of  the  prisoner,  are  not 
just  and  fair,"  within  the  meaning 
of  said  statute  (sec.  8).     (Id.) 

4.  It  seems  that  to  prevent  a  dis- 
charge, the  intent  must  have  been 
to  defraud  existing  creditors,  not 
those    whose    claims  have    been 
paid  or  have  ceased  to  exist ;  and 
that  a  creditor  cannot  contest  the 
discharge  who  is  in  no  way  injured 
or  defrauded.     (Id.) 


INJUNCTION. 

1.  Where  the  papers  submitted  in 
opposition  to  a  motion  to  dissolve 
an  injunction  fail  to  show  how  the 
rights  of  the  plaintiffs  are  to  be 
injured  irreparably  by  the  action 
sought  to  be  restrained  by  the  in- 
junction, and  where  it  appears 
that  if  the  party  whose  election 
is  sought  to  be  restrained  shall, 
after  his  election,  threaten  or  at- 
tempt to  do  some  act  in  violation 
of  the  rights  of  the  plaintiff,  they 
can  then  institute  proper  proceed- 
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ings  to  guard  against  such  injury 
as  shall  be  imminent  to  it,  the 
motion  will  be  granted.  (Clinton 
Liberal  Institute  et  al.  agt.  Fletcher 
et  al.,  ante,  431.) 

2.  Plaintiff  obtained  an  injunction 
order  restraining  the  defendants, 
as  an  executive  board  of  the  State 
Convention  of  Universalists,  from 
proceeding  to  elect  a  trustee  to  fill 
a  vacancy  occasioned  by  the  death 
of  one  Barnum,  who  was  a  trustee 
of  the  Clinton  Liberal  Institute  at 
the  time  of  his  death.     The  plain- 
tiffs insist  that  the  executive  board 
have  no  power  to  fill  the  vacancy 
in  the  board  of  trustees ;  the  de- 
fendants insist  to  the  contrary: 

Held,  not  to  be  a  proper  case  for 
an  injunction.      (Id.) 

3.  The  supreme  court  of  this  state 
has  jurisdiction  and  authority  to 
grant  an  injunction,  at  the  suit  of 
a  resident  plaintiff,  against  a  non- 
resident   defendant,     restraining 
him  from  performing  or  exhibit- 
ing a  drama,  in  a  foreign  state,  in 
violation     of     plaintiffs'    rights, 
where  the  summons  and  the  in- 
junction order  are  served  on  de- 
fendant, while  he  is  temporarily 
in  this  state.    (French  agt.  Maguire, 
ante,  471.) 

4.  The    Constitution  of   this   state 
has  given  this  court  general  juris- 
diction in  law  and  equity.     And, 
under  so  broad  a  grant  of  author- 
ity, where  it  regularly  acquires, 
by  the  service  of  its  process,  con- 
trol over  the  parties,  it  must  have 
authority  to  adjudicate  upon  their 
rights,  in  actions  of  this  descrip- 
tion.    All  that  is  required  for  that 
purpose  is  to  affect  and  restrain 
their  action,  and  that  may  prop- 
erly be  done  wherever  the  party 
to  be  affected  may  be  found  and 
served  with  process.     It  is  not  an 
exercise  of    mere  local,   but    an 
element  of  general,  jurisdiction. 
(Id.) 

5.  An  omission  by  a  defendant,  to 
deny  facts  which  are  entirely  and 


peculiarly  within  his  knowledge, 
will  be  regarded  as  sufficiently 
confirming  them,  to  justify  the 
court  in  acting  upon  the  hypothe- 
sis of  their  truth.  (Id.) 

6.  As  a  general   proposition,   it  is 
legally  true,  that  mere  information 
as  to  the  existence  of  the  rights 
relied  upon  will  not  justify  the 
issuing    of    an  injunction.      But 
when  the  informant  is  beyond  the 
power  of  the  court  because  of  his 
residence  in  a   foreign  country, 
and  where  action  more  prompt 
than  is  consistent  with  the  long 
delay  necessary  to  obtain  the  affi- 
davits of  these  foreign  informants 
is  required  for  the  protection  of 
the  plaintiffs'  rights,  the  court  may 
act    upon    this   information   and 
issue    an    injunction,    especially 
where  the    information    itself  is 
sustained   and   rendered   entirely 
credible    by    circumstances    well 
established  in  the  case.     (Id.) 

7.  When   an   action   for  the  fore- 
closure of  a  mortgage,  made  by  a 
corporation,  is  pending  in  another 
state,  to  which  action  a  judgment 
creditor  of  the  corporation  is  a 
party  defendant,  who  has  by  his 
answer,  interposed  as  a  defense  the 
invalidity  of  the  mortgage,  a  court 
of  equity  in  this  state  will  not, 
upon  the  same  grounds,  disclosed 
in  such  answer,  interfere  by  in- 
junction at  the  creditors'  instance, 
to  enjoin  the  holders  of  the  mort- 
gage from  prosecuting  their  action 
in  another  state,  nor  will  it  affirm- 
atively decree  the  mortgage  to  be 
void.     The  question  must  be  liti- 
gated in  the  action  first  brought. 
(Conkling  agt.   Secor  Sewing  Ma- 
chine Co.,  ante,  269.) 

8.  Equity   disfavors   a  multiplicity 
of  suits  for  the  same  substantial 
ends,  and  when  full  relief  can  be 
had  in  one  action,  another  for  the 
same  object  should  not  be  allowed. 
Reasons    for  the   application    of 
such  rules  in  this  case,  stated  in 
the  opinion.     (Id.) 
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9.  Where  an  injunction  was  granted 
restraining  a  trustee    of    certain 
mortgage  bondholders  from  carry- 
ing   into    effect    an    agreement 
whereby  the  terms  of  the  mort- 
gage as  to  time  of  payment  and 
rate  of  interest  were  changed,  and 
since  the  motion  to  dissolve  the 
injunction  was  made  an  applica- 
tion has  been  made   to   another 
justice  for  the  confirmation  of  the 
agreement,  and  such  application 
has    been    refused    by  him,   the 
injunction  should  be  continued. 
(Reinach  agt.  Meyer,  ante,  283.) 

10.  The  objection  that  the  applica- 
tion was  made,  in  an  action  in 
which    the  first  mortgage  bond- 
holders were  not  made  parties,  is 
of  no  force.      If  it  would  not  be 
equitable  to  the  second  mortgage 
bondholders  to  confirm  the  agree- 
ment the  court  ought  not  to  con- 
Qrm  it  in  any  proceeding.     The 
fact  is  before  the  court  that  there 
are  second  mortgage  bondholders, 
and   also  that  in   an  application 
made,  in  an  action  in  which  they 
were  parties,  the  court  has  refused 
to  confirm  the  agreement.     If  the 
agreement  is  not  just  and  fair  to 
all  parties   it   ought    not   to    be 
confirmed.     (Id.) 

11.  The  injunction  should  be  con- 
tinued when  it  is  clear,  from  the 
papers,  that  if  the  trustee  of  one 
class  of  bondholders  be  permitted 
to  carry  out  the  agreement   in- 
justice will  be  done  to  another 
class  of  bondholders.    (Id.) 

12.  Where  it  is  a  very  grave  ques- 
tion  whether   the    agreement    is 
valid  or  not  the  injunction  should 
becont'mued.pendenteKte.   (Id.) 

See  TRADE-MARK. 

Enoch  Morgan's  Sons'  Company 

agt.  Schwachliofer,  ante,  37. 
Hanger  agt.  Dick,  ante,  132. 

13.  Some  seventeen  years  since,  the 
plaintiff,   by  a  contract,  became 
possessed  of  the  rights  and  inter- 
ests of  the  Albany  and  Vermont 


Railroad  Company  in  its  road-bed, 
which  ran  generally  in  the  same 
direction,  but  a,t  places  two  or 
three  miles  distant  from  plaintiff's 
road.  At  that  time  the  plaintiff 
took  up  the  tracks  from  a  consid- 
erable portion  of  this  route  and 
ceased  to  use  it,  the  road-bed  be- 
ing in  most  cases  enclosed  and 
used  by  the  adjoining  owners. 
Recently  the  defendant  having 
acquired  the  rights  and  titles  of 
some  of  the  adjacent  owners  in 
and  to  the  said  road,  entered  upon 
the  same  and  commenced  to  grade 
and  lay  tracks  thereon,  intending 
to  operate  the  road  when  complet- 
ed. This  action  was  brought  by 
the  plaintiff  to  restrain  the  defend- 
ant from  so  doing.  Held,  that  it 
was  not  a  proper  case  in  which 
to  grant  a  temporary  injunction. 
(Troy  and  Boston  R.  R.  Co.  agt. 
Boston,  Hoosac  Tun.  and  W.  R.  R. 
Co.,  13  Hun,  60.) 

14.  Defendant  conveyed  by  warranty 
deed  to  plaintiff  certain  premises, 
upon  which  was  situated  a  cheese 
factory,  "  during  the  time  it  shall 
be  used  *  *  *  for  the  purpose 
of  manufacturing  cheese  thereon," 
also  the  use  of  the  water  for  the 
purpose  of  such  manufacture,  as 
then  conducted  from  springs  on 
other  lands  of  defendant  not  con- 
veyed; with  the  right  to  enter 
thereon  to  construct  and  repair 
the  pipes  for  conducting  the  water, 
and  the  right,  in  case  the  water 
from  the  springs  should  prove 
insufficient  for  the  business  at  the 
factory,  to  go  upon  such  lands  to 
dig  other  springs  and  conduct 
other  water-courses  to  the  factory. 
Defendant  reserved  the  right  to 
use  water,  in  a  specified  way  and 
for  a  specified  purpose,  but  it  was 
provided  that  he  should  not  use  it 
so  as  unnecessarily  to  interfere 
with  the  use  of  the  water  at  the 
factory.  After  the  conveyance, 
defendant  unnecessarily  made  ex- 
cavations and  constructions  upon 
his  lands,  which  had  the  effect  to 
materially  diminish  the  supply  of 
water  from  the  springs,  and  to 
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intercept  the  business  of  the  fac- 
tory, which  acts  were  persisted  in 
after  their  effect  had  become  ap- 
parent. In  an  action  to  recover 
damages  and  to  restrain  defend- 
ant from  diverting  the  water,  held, 
that  plaintiff  was  entitled  to  judg- 
ment; that  defendant's  acts  were 
in  derogation  of  his  grant;  that 
he  was  precluded  thereby  from 
doing  any  act  on  his  own  land 
which  should  divert  or  diminish 
the  supply  of  water,  flowing  at 
the  time  of  the  grant,  from  the 
springs  to  the  factory;  and  that 
it  was  immaterial  whether  the 
supply  was  diminished  by  inter- 
ference with  known  water-courses, 
or  by  excavations,  which  with- 
'drew  water  from  the  springs  by 
percolation,  or  prevented  its 
reaching  them.  (Johnstown  Cheese 
Manuf.  Co.  agt.  Veghte,  69  2f.  Y., 
16.) 

16.  In  an  action  brought  by  plain- 
tiffs, who  compose  the  firm  of 
"Devlin  &  Co.,"  to  restrain  de- 
fendant from  using  their  firm 
name,  an  injunction  order  was 
granted,  restraining  defendant 
from  displaying  upon  signs,  etc. , 
said  firm  name,  and  confining 
him  to  the  use  of  his  own  "pro- 
per Christian  and  surname  con- 
joined," without  devices  which 
may  tend  "  to  mislead  or  in- 
duce the  public  to  believe  or 
suppose  that  he  is  the  plaintiffs." 
Defendant  thereafter  put  out  a 
sign,  upon  which  was  "Devlin's 
clothing;  "  over  the  word  "Dev- 
lin's," were  defendant's  initials, 
"  J.  S. ,"  with  the  number  of  his 
store  "826"  on  each  side  of  the 
initials.  Held,  that  the  facts  jus- 
tified a  finding  that  the  words  and 
letters  were  so  arranged  as  to 
deceive,  and  were  so  intended; 
and  that  an  order  adjudging  de- 
fendant guilty  of  contempt  was 
proper.  (Devlin  agt.  Devlin,  69  If. 
Y.,  212.) 

INSOLVENT  DEBTOR. 

1.  A  judgment  debtor,  imprisoned 
on  execution,  who  has  disposed  of 


his  property  with  intent  to  defraud 
the  creditor  at  whose  suit  he  is 
imprisoned,  is  not  entitled  to  his 
discharge  under  the  provisions  of 
the  Revised  Statutes  in  relation  to 
voluntary  assignments  by  debtors 
so  imprisoned  (2  R.  8.,  31,  et  seq.). 
(In re  Brady,  69  N.  Y.,  215.) 

2.  It  is  not  necessary  to  prevent  such 
discharge  to  show  that  the  fraud- 
ulent disposition    was    made  by 
the  debtor  with  a  view  to  the  pro- 
ceedings for  his   discharge;  it   is 
sufficient,  although  made  before 
the  commencement  of  the  action, 
where  the  order  for  his  imprison- 
ment was  based  upon  the  ground 
of    such  fraudulent    disposition. 
(Id.) 

3.  Where  an  opposing  creditor  es- 
tablishes that  the  affidavit  of  the 
debtor  required  by  said  statute  to 
be  indorsed  upon  his  petition  (sec. 
5)  is  untrue,  this  is  sufficient  to 
show  that   "  the  proceedings  on 
the  part  of  the  prisoner,  are  not 
just  and  fair,"  within  the  meaning 
of  said  statute  (sec.  8).     (Id.) 

4.  It  seems  that  to  prevent  a  dis- 
charge, the  intent  must  have  been 
to  defraud  existing  creditors,  not 
those  whose  claims  have  been  paid 
or  have  ceased  to  exist ;  and  that 
a  creditor  cannot  contest  the  dis- 
charge who  is  in  no  way  injured 
or  defrauded.     (Id.) 

5.  A  proceeding  under  said  statute 
is  a  special  proceeding,  as  defined 
by  the  Code  (sees.  1,  2,  3);  and  an 
order  of  special  term  therein  dis- 
charging the  petitioner  is  a  final 
order,  and  is  appealable  to  the 
general  term,   under    the    provi- 
sions of  the  act  of  1854  (chap.  270, 
Laws   of   1854)    authorizing    ap- 
peals in  special  proceedings.   (AL- 
LEN and  MILLER  JJ.,  dissenting.) 
(Id.) 

6.  The  right  to  review    a    special 
term  decision  in  a  matter  affect- 
ing a  substantial  right,  being  gen- 
eral   and    fundamental,   will    be 
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deemed  to  exist  unless  the  intent 
to  destroy  it  is  expressed  with 
great  clearness.  (Id,) 

7.  An  assignment  by  an  insolvent 
debtor,  purporting  to  have  been 
made  under  the  provisions  of  the 
Revised  Statutes  "  relating  to  vol- 
untary assignments  made  pursu- 
ant to  an  application  of  an  insol- 
vent and  his  creditors"  (2  R.  8., 
16,  et  seq.),  is  invalid  as  a  convey- 
ance of  the  insolvent's  estate,  at 
least  as  against  one  who  is  not  a 
bona  fide  purchaser  from  the  as- 
signee for  value  without  notice, 
where  the    preliminary  proceed- 
ings upon  which  it  is  based  are 
void  because  not  in  conformity 
with  the  statute.     (Rockwell  agt. 
Me  Govern,  69  N.  T.,  294.) 

8.  The  mention  of  a  nominal  pecu- 
niary consideration  in  the  assign- 
ment does  not  validate  it,  where 
it  appears  by  the  assignment  it- 
self that  the  intention  was  to  cre- 
ate a  statutory  trust,  and  to  convey 
no  other    estate  or  interest  than 
was  necessary  for  that  purpose. 
(Id.) 


INSURANCE  COMPANY. 

1.  By  the  eighth  section  of  the  act 
of  1869,  entitled  "An  act  to  au- 
thorize life  insurance  companies 
to  make  special  deposits  of  securi- 
ties in  the  insurance  department 
and  to  authorize  the  superintend- 
ent to  require  special  reports,  and 
also  to  provide  for  the  appoint- 
ment of  receivers  of  such  deposit- 
ing companies  in  certain  cases" 
(Laws  of  1869,  chap.  902),  it  is 
provided  that  if  the  actuary  re- 
ports the  corporation  solvent,  and 
"the  actuary's  report  shall  be 
confirmed  by  the  court,"  the  re- 
ceiver may  continue  the  corporate 
business  by  receiving  and  collect- 
ing premiums,  discharging  obli- 
gations, &c.,  &c.  When,  however, 
the  actuary  reports  the  company 
insolvent  the  receiver  is  command- 
ed to  "notify  the  superintendent 
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thereof,  who  shall,  with  the  con- 
sent and  advice  of  the  treasurer 
of  the  state,  and  in  such  manner 
as  the  said  receiver,  superintend- 
ent and  treasurer,  or  a  majority 
of  them,  shall  determine,  sell 
and  convert  such  securities  into 
money,"  &c.  On  a  motion  by  re- 
ceiver for  instructions  upon  the 
actuary's  report  showing  the  com- 
pany to  be  insolvent  :  Held,  that 
in  such  case  the  court  has  no 
power  over  the  actuary's  report. 
(Matter  of  the  Mutual  Life  Insur- 
ance Co.,  ante,  77.) 

2.  Although,  in  case  the  actuary's 
report  sustains  the  solvency  of  the 
company,  it  must  be  confirmed  by 
the  court  before  the  business  can 
be  continued  as  the  statute  directs; 
such  confirmation  is  not  required 
when  the  actuary's  report  is  ad- 
verse to  the  company's  solvency. 
(Id.) 

3.  The  duties  of  an  actuary  Vppoint- 
ed  by  a  receiver  of  an  insurance 
company  pursuant  to  the  provi- 
sions of  the  act  (Laws  of  1869,  chap. 
902),  relate  only  to  those  specified 
in  section  8  of  the  act,  and  ter- 
minates with   his  report,   unless 
such  duties  are  continued  by  the 
court,  and  the  compensation  which 
is  to  be  paid  must  be  fixed  by  the 
court,  and  is  not  under  the  con- 
trol of  the  receiver,  superintend- 
ent of  insurance  or  actuary.    (Mat- 
ter of  North  American  Life  Insur- 
ance Company,  ante,  465.) 

See  USURY. 

John  Hancock  Mutual  Life  In- 
rance  Co.  agt.  Nichols,  ante, 
393. 


INSURANCE  (FIRE). 

1.  Where  the  policy  of  insurance 
was  issued  to  plaintiff  as  the  owner 
of  certain  personal  property,  the 
language  used  therein  importing 
that  there  was  a  warranty  by  her 
that  she  was  the  owner  thereof  in 
fact  at  the  time  of  such  insurance 
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when  she  really  was  only  the  pos- 
sessor of  such  property  under  a 
contract  of  purchase  upon  which 
she  had  made  payments  to  a  con- 
siderable amount,  and  where  the 
defendant  (the  insurance  company) 
was  truly  apprised  by  her,  at  the 
time  of  the  application  for  the 
policy,  of  her  interest  in  the  in- 
sured property,  and  the  company 
itself,  after  such  information,  writ- 
ing the  application,  making  out 
and  delivering  the  policy  as  suf- 
ficient in  form  and  language  to 
indemnify  the  parties  interested 
against  loss  by  fire  to  the  extent 
stated  in  such  policy,  and  receiv- 
ing from  the  insured  the  premium 
on  the  faith  of  the  validity  of  the 
insurance : 

Held,  that  on  such  a  state  of  facts 
the  plaintiff  was  entitled  to  re- 
cover. (Lasher  agt.  Northwestern 
National  Insurance  Co.,  ante,  318.) 

2.  When  an  insurance  company  has 
not  been  in  any  way  deceived,  and 
when  it  draws  an  application  for 
a  policy  in  a  particular  form,  stat- 
ing, in  effect,   that  it  truly  em- 
bodies the  position  the  party  occu- 
pies as  to  the  property  from  such 
statement,  and  then  upon  the  re- 
ceipt of  the  premium  delivers  a 
policy  as  valid  and  effectual  to 
indemnify    the    insured    against 
loss  by  fire  to  the  property  under 
the  circumstances  truthfully  dis- 
closed : 

Held,  that  such  company  cannot 
set  up  the  want  of  literal  and  exact 
truth  in  the  papers  which  it  has 
itself  prepared,  and  allege  its  own 
ignorance  or  fraud  as  a  defense  to 
the  contract  which  it  delivered  as 
valid  and  legal.  (Id.) 

3.  Upon  such  facts  the  company  is 
estopped  from  denying  the  truth 
of  the  written  statements  which  it 
has  caused  the  insured  to  make. 
(Id.) 

4.  There  can  be  no  breach  of  a  war- 
ranty unless    its   falsity    can  be 
shown.     (Id.) 


5.  Where  both  parties,  with  a  knowl- 
edge of  the  actual  facts,  contract 
upon  the  faith  that  the  legal  posi- 
tion resulting  from  such  actual 
facts  is  truly  expressed  in  writing, 
and  so  long  as  there  is  no  actual 
fraud  or  misrepresentation,  both 
parties  are  concluded  and  estopped 
from  denying  the  truth  of  that 
which  has  thus  been  expressed. 
(Id.) 

6.  The  case  of  Kennedy  agt.  St.  Law- 
rence   County  Mutual    Insurance 
Company  (10  Barb.,  289)  comment- 
ed on  and  criticised.  (Id.) 

1.  Where  a  policy  of  insurance  con- 
tained a  clause  to  the  effect  that 
"if  differences  of  opinion  should 
arise  between  the  parties  hereto  as 
to  the  amount  of  loss  or  damage 
upon  property  partially  damaged, 
the  subject  shall  be  referred  to  two 
disinterested  and  competent  men, 
each  party  to  select  one  (and  in 
case  of  disagreement  they  to  select 
a  third)  who  shall,  under  oath, 
ascertain,  estimate  and  appraise 
such  partial  loss  or  damage  upon 
each  article  separately,  and  their 
award  in  writing  shall  be  binding 
on  the  parties  hereto,  each  party 
paying  one-half  the  expense  of 
reference: " 

Held,  that  the  insured  could  re- 
cover without  an  offer  to  refer, 
where  there  is  no  dispute  "as  to 
the  amount  of  loss  or  damage," 
the  only  question  being  as  to  the 
validity  of  the  policy.  The  clause 
in  the  policy  provides  only  for  a 
case  of  difference  as  to  the  amount 
of  a  loss.  (Id.) 

8.  Where,  by  a  policy  of  fire  insur- 
ance, a  portion  of  the  loss  is  made 
payable  to  a  third  person,  "as his 
interest  may  appear,"  the  language 
imports  an  ownership  in  the  prop- 
erty in  such  third  person.    (Lasher 
agt.  Northwestern  National  Insur- 
ance Co.,  ante,  324.) 

9.  A  provision  in  the  printed  part  of 
a  policy  of  fire  insurance,  that  "  if 
the  interest  of  the  assured  be  any 
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thing  more  than  the  entire,  uncon- 
ditional and  sole  ownership  of  the 
property,  *  *  *  it  must  be  so 
expressed  in  the  written  part  of 
the  policy,  otherwise  the  policy 
shall  be  void,"  may  be  waived  by 
the  company.  (Id.) 

10.  The  policy  of  insurance  insured 
"J.  L.  on  her  household  furni- 
ture," &c.,  &c.,  as  described  in  the 
policy,  "  loss,  if  any,  payable  to 
A.  8.  and  W.  L. ,  as  their  interest 
may  appear."  The  furniture  upon 
which  the  insurance  was  effected 
was  held  by  J.  L.  under  an  agree- 
ment for  its  purchase  with  the 
other  two  plaintiffs,  A.  S.  and  W. 
L. ,  who  retained  the  title  until  the 
purchase-price  was  fully  paid, 
which  price  was  to  be  paid  in  in- 
stallments, she  having,  under  cer- 
tain restrictions,  the  right  to  pos- 
sess and  use  the  property.  The 
policy  contained,  in  the  printed 
part  thereof,  this  clause:  "  If  the 
interest  of  the  assured  in  the  prop- 
erty be  any  other  than  the  entire, 
unconditional  and  sole  ownership 
of  the  property  for  the  use  and 
benefit  of  the  said  assured,  it  must 
be  so  represented  to  the  company, 
and  so  expressed  in  the  written 
part  of  the  policy,  otherwise  the 
policy  shall  be  void. " 

Held,  that  J.  L.  had  an  insurable 
interest  in  the  property. 

Held,  also,  that  the  provision  in 
the  written  part  of  the  policy, 
that  the  "  loss,  if  any,  "  shall  be 
"payable  to  A.  S.  and  W.  L.,  as 
their  interest  may  appear,"  is 
equivalent  to  an  express  declara- 
tion that  J.  L.'s  interest  is  less 
than  that  of  "entire,  uncon- 
ditional and  sole  ownership;  "and 
the  requirement  in  the  printed 
clause  of  the  policy  has  been  lite- 
rally complied  with  by  an  an- 
nouncement in  the  written  part 
thereof  that  A.  S.  and  J.  L.  have 
an  interest  in  the  property.  (Id.) 

Held,  further,  that  even  if  the 
printed  clause  in  the  policy  re- 
quired the  exact  and  true  interest 
of  the  assured  in  the  property  to 
be  stated  in  the  written  part  there- 


of, the  company  have  waived  this 
requirement  by  issuing  the  policy 
and  delivering  it  as  one  fully  and 
completely  obligatory.  (Id.) 

11.  A  clause  in  a  policy  of  insurance 
requiring  the  payment  of  the  pre- 
mium before  the  policy  takes  effect 
may  be  waived,  and  such  waiver 
may  be  shown  by  direct  proof  that 
credit  was  given,  or  may  be  infer- 
red from  circumstances.     (Id.) 

12.  In  an  action  on  a  policy  of  fire 
insurance,  where  the  loss  was  pay- 
able to  others  than  the  party  in- 
sured, the  insured  may  be  a  proper 
and  necessary  party.    In  this  case, 
though  the    loss  was  payable  to 
others,  from  the  nature  of  the  in- 
sured's  agreement  with  them,  she 
having  obligated  herself  to  pay 
them  an  agreed  price  for  the  prop- 
erty insured  and  damaged  by  the 
fire,  she  had  an  interest  in  the  sub- 
ject of  the  action,  and  in  obtain- 
ing the  judgment  demanded,  and 
was  properly  joined  as  plaintiff 
(Code  of  Procedure,  sec.  446).  (Id.) 


INSURANCE  (LIFE). 

1.  The  policy  was  issued  and  ac- 
cepted upon  the  express  condition 
enumerated  therein,  that  if  the 
party  whose  life  was  thereby  in- 
sured should,  without  the  written 
consent  of  the  company  previously 
obtained,  travel  upon  the  seas  or 
pass  beyond  the  civilized  settle- 
ments within  the  United  States, 
&c. ,  &c.,  the  policy  should  be  void, 
null  and  of  no  effect.  The  insured, 
after  having  on  the  4th  of  Decem- 
ber, 1875,  escaped  from  the  cus- 
tody of  the  sheriff  of  the  city  and 
county  of  New  York,  was,  during 
the  year  1876,  found  in  the  port 
of  Vigo,  in  Spain,  where  he  had 
gone  without  defendant's  consent, 
from  whence  he  was  subsequently 
brought  back  to  New  York  as  a 
prisoner : 

Held,  that  upon  this  state  of 
facts  an  important  condition  upon 
which  the  policy  had  been  issued 
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and  accepted  was  violated,  and 
that  in  consequence  thereof  the 
contract  between  the  parties  came 
to  an  end  by  its  own  limitation, 
unless  continued  in  force  by  some 
other  provision  or  by  defendant's 
waiver  of  the  violation.  (Douglas 
agt.  Knickerbocker  Life  Insurance 
Co.,  ante,  104.) 

2.  Equity  will  not  relieve  against 
such  violation,  because  the  policy 
states  that  written  permits  will  be 
granted  on  reasonable  terms  for' 
persons  insured  in  said  company 
to  make  voyages  to  any  foreign 
country.     The  granting  of  such  a 
permit  upon  terms  to  be  prescribed 
by  the  company  involves  a  new 
bargain  to  be  entered  into  by  the 
parties  to  the  original  contract, 
which  the  court  cannot  make  for 
them.     The  company  has  a  right 
to  determine  each  application  for 
a  permit  upon  its  own  facts,  and 
with  special  reference  to  the  addi- 
tional risk  to  be  incurred.    (Id.) 

3.  Upon  the  back  of  the  policy  the 
following  further  stipulation  ap- 
pears: "It  being  understood  and 
agreed  that  if,  after  the  receipt  by 
this  company  of  not  less  than  three 
or    more  annual    premiums  this 
policy  should  cease  in  consequence 
of  the  non-payment  of  premiums, 
then,   upon    a    surrender  of  the 
same,  the  company  will  issue  a 
new  policy  for  the  full  value  ac- 
quired under  the  old  one,  subject 
to  any  notes  that  may  have  been 
received  on  account  of  premiums, 
&c.,&c."  This  stipulation  appears 
at  the  foot  of  all  the  conditions, 
and  was  indorsed  upon  the  policy 
in  red  ink,  and  separately  signed 
by  the  president  and  secretary  of 
the  company: 

Held,  that  this  clause  is  avail- 
able to  the  person  whose  life  is 
insured,  as  well  as  to  the  benefi- 
ciaries. It  is  not  a  separate  con- 
tract, because  standing  by  itself, 
nor  is  it  capable  of  separate  exe- 
cution or  enforcement.  There  was 
no  contract  with  the  beneficiaries 
separate  and  apart  from  that  made 


with  the  person  whose  life  was 
insured,  nor  did  they  acquire  any 
vested  rights  after  the  payment  of 
the  third  annual  premium,  which 
could  not  be  divested  by  a  subse- 
quent breach  of  a  condition  not 
covered  by  the  saving  clause,  nor 
were  they  entitled  to  notice  of  the 
election  of  the  company  to  treat 
the  policy  as  at  an  end  in  case  of 
a  violation  of  any  of  its  conditions 
not  embraced  in  the  clause  last 
referred  to. 

Held,  further,  that,  regarding 
the  plaintiffs  exclusively  in  the 
light  of  beneficiaries,  they  having 
chosen  the  insured  as  the  subject 
of  risk  under  certain  conditions 
which  they  agreed  to  accept,  he 
having  violated  them,  his  breach 
is  their  breach,  and  by  such  breach 
the  policy,  by  its  express  terms, 
became  null  and  void. 

Held,  also,  that  the  policy  ceased 
to  exist  by  the  insured's  travels 
upon  the  ocean  to  reach  Spain; 
and  hence,  on  the  first  day  of 
October,  1876,  there  was  no  policy 
in  force  on  which  the  premium 
could  be  paid.  It  had  become 
null  and  void,  and  it  could  only 
be  revived  by  the  mutual  agree- 
ment of  the  parties.  No  such 
agreement  having  been  made,  and 
there  being  no  waiver  of  the  viola- 
tion, the  plaintiffs  could  not,  by 
electing  on  the  1st  of  October, 
1876,  to  omit  to  pay  the  premium 
due  on  that  day,  impose  upon  the 
defendants  the  liability  to  issue  a 
new  policy  for  eight-tenths  of  the 
sum  originally  insured.  (Id.) 


JOINDER. 

1.  A  joinder  in  one  complaint  of  a 
cause  of  action,  arising  from 
duress  and  restraint  exercised  over 
plaintiff's  ancestor  in  inducing 
him  to  execute  a  will,  and  of  a 
cause  of  action  arising  from  false 
representations  made  to  plaintiff, 
by  reason  of  which  plaintiff 
waived  all  objections  to  the  pro- 
bate of  such  will,  is  proper. 
(Hay  agt.  Hay,  13  Hun,  315.) 
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JUDGE'S  CHARGE. 

1.  Where,  in  an  action  for  enticing 
a  wife  from  her  husband,  the  jus- 
tice   charged    that,   even  if   the 
husband's  treatment  of    his  wife 
was  not  improper,  in  fact,  yet  if 
such  complaints  were  made  to  the 
defendant  (her  father)  by  the  wife 
and   others,   as    induced  him  to 
believe  that  she  was  crully  treated 
by  her  husband,  and  he  acted  in 

food  faith  in  taking  her  to  his 
ome,    the    plaintiff    could   not 
recover.     Held,  that    the    charge 
was  correct.     (Smith  agt.  Lyke,  13 
Hun,  204.) 

2.  Whether  or  not  a  plaintiff  had 
been  guilty    of   negligence   con- 
tributing to  an  injury,  is  a  ques- 
tion for  the  jury,  and  it  is  not  the 
province  of  the  court  to  instruct 
the  jury  that  certain  specified  acts 
or  omissions  constitute  negligence. 
(Bevier  agt.  Delaware  and  Hudson 
Canal  Co.,  13  Hun,  254.) 


JUDGMENT. 

1.  A  judgment  of  a  court  of  another 
state    is    only    conclusive    upon 
parties  where  it  is  a    definitive 
judgment  upon  the  same  cause  of 
action  upon  the  merits.     An  inter- 
locutory order    upon    a    special 
application  pending  the  suit  is  not 
conclusive  upon  a  similar  applica- 
tion in  an  action  in  this  state. 
(Taylor   agt.    Atlantic  and   Great 
Western  Railway  Co.,  ante,  275.) 

2.  Where  an  action  is  brought  upon  a 
judgment  rendered  in  the  supreme 
court  between  the  same  parties, 
without  first  obtaining  leave  to 
bring  the  action,  the  court  has 
power  to  grant  such  leave  nunc 
pro  tune,.    (Church  agt.  Van  Buren, 
ante,  489.) 

8.  In  an  action  brought  to  recover 
damages  for  a  breach  of  a  coven- 
ant of  seizin  the  plaintiff,  to  prove 
the  breach,  put  in  evidence  a 
judgment  recovered  by  one  Smith 


against  the  defendant  establishing 
a  lien  in  favor  of  Smith  upon  the 
property  and  a  Us  pendens  tiled  at 
the  commencement  of  that  action. 
After  a  recovery  of  judgment  by 
the  plaintiff  the  judgment  re- 
covered by  Smith  was  reversed, 
upon  appeal,  by  the  general  term. 
Upon  an  appeal  by  the  defend- 
ant from  the  judgment  recovered 
by  the  plaintiff,  and  from  an 
order  denying  a  motion  for  a 
new  trial  held,  that  a  new  trial 
should  be  granted  upon  payment 
by  the  defendant  of  the  costs  of 
the  first  trial  and  of  this  appeal, 
and  of  ten  dollars  costs  of  oppos- 
ing the  motion  below.  (Smith  agt. 
Frankfield,  18  Hun,  489.) 

4.  A   motion   by  an  assignee  of  a 
judgment  to  vacate  a  satisfaction 
thereof,    executed  by  the    judg- 
ment creditor  after  assignment  is 
addressed  to  the  discretion  of  the 
court ;  it  may  hear  and  determine 
the  motion  on  the  merits,  or  may 
compel    the  judgment  debtor,  in 
order  to  contest  the  validity  of  the 
judgment  and  the  right   of    the 
claimant  to  collect    the    amount 
thereof,   to  bring    an  action  for 
that  purpose  ;  and  the  exercise  of 
this  discretion    cannot   be   inter 
f  ered  with  by  this  court.    (  Concklin 
agt.  Taylor,  08  JT.  T.,  221.) 

5.  In  an  action  upon  a  judgment,  in 
case  the  judgment  roll  has  been 
lost  or  destroyed,  secondary  evi- 
dence may  be  given  of  its  contents. 
(Mandeville  agt.  Reynolds,  68  N.  T., 
528.) 

6.  It  being  the  duty  of  the  county 
clerk  to  have  and  keep  the  roll  on 
deposit  in  his  office  (Code,  sees.  281, 
282 ),  if  it  cannot  be  found  in  the 
particular  place  provided  for  such 
deposit,  the  presumption  is  that  it 
is  lost  or  destroyed.     (Id.) 

7.  An  attorney  is  not  authorized  by 
his  retainer  to  satisfy  a  judgment 
without  payment,  or  to  compro- 
mise or  release  the  same  ;  nor  can 
he  settle  a  suit,  and  conclude  his 
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client  in  relation  to  the  subject  in 
litigation  without  consent  of  the 
latter.  (Id.) 

8.  In    an    action  under  the  Code, 
where  the    action  or  defense   is 
based  upon  a  judgment  or  other 
judicial  record,  the  record  may  be 
attacked  and  impeached  for  fraud 
or  for  collusion,  with  knowledge 
and  in  disregard  of  the  rights  of 
the  party  attacking  it ;  such  party 
is  not  bound  to  resort  to  an  action 
or  proceeding  direct  for  the  pur- 
pose of  avoiding  the  record.     ( Id.) 

9.  The  language  of  the  Revised  Stat- 
utes in  relation  to  the  docketing 
and  satisfaction  of  judgments  ( 2 
E.  8.,  361,  sec.  26),  to  the  effect  that 
a  judgment  shall  be  deemed  satis- 
fied to  the  amount  returned  col- 
lected  on    an    execution   issued 
thereon  "  unless  such  return  shall 
be  vacated  by  the  court,"  does 
not  under  the  Code,   require  a  va- 
cation to  be  sought  by  motion  or 
action  directly  to  that  end  ;  and  in 
action  on  a  judgment,  defended 
upon  the  ground  of    an  entry  of 
satisfaction,  the  satisfaction  may 
be  attacked  for  collusion  or  fraud, 
and  a  judgment  for  the  plaintiff  is 
as  effectual  a  vacatur   as  if  one 
had  been  obtained  in  a  direct  pro- 
ceeding.    (Id.) 

10.  In  an  action  upon  a  judgment  al- 
leged to  have  been  recovered  by 
confession  after  proof    that    the 
judgment  roll  could  not  be  found 
in  the  county  clerk's  office,  the 
"  judgment  book  "  required  to  be 
kept  for  the  county  clerk  for  the 
entry  of  judgments  (Code,  sees.  279, 
280)    was  produced,  which   con- 
tained an  entry  of  a  judgment  in 
the    supreme    court    in  favor   of 
plaintiff's  assignor  against  defend- 
ant, as  follows:  "  Judgment,  Octo- 
ber 4,  1853 ;  on  filing  of  this  state- 
ment and  confession  it  is  adjudged 
by  the  court  that  the  plaintiff  do 
recover  of  the  defendant  the  sum  of 
$2,346  damages,  and  five  dollars 
costs. "    The  clerk  who  entered  the 


judgment  testified  that  he  had  no 
recollection  of  the  case,  but  that  he 
would  have  made  no  entry  with- 
out some  thing  before  him  to 
found  it  on.  The  docket  of  judg- 
ments was  also  produced,  in  which 
the  judgment  was  regularly  en- 
tered. Plaintiff  testified  that,  just 
prior  to  the  date  of  said  judgment 
defendant  told  him  that  he  was 
about  to  make  a  confession  of 
judgment  in  favor  of  said  assignor 
on  old  matters,  and  it  was  proved 
that  defendant  afterwards  recog- 
nized the  judgment  as  existing 
and  valid.  Held,  that  the  evi- 
dence was  sufficient  to  establish 
that  at  the  time  of  the  entry  in  the 
judgment  book  there  was  a  roll  or 
statement,  which  authorized  the 
entry  of  a  judgment  by  confession, 
and  that  it  was  for  money  due. 
(Id.) 

11.  Also,  field,  that  declarations  of 
defendant  that  there  had  been  a 
judgment    confessed    for    a   pre- 
existing debt  were  competent  evi- 
dence.   ( Id.) 

12.  D.,  who  had  been  the  attorney 
of  plaintiff  in  a  former  action  to 
enforce    the    judgment  after    he 
had  testified  as  a  witness  for  plain- 
tiff that  he  did  not,  recollect  that 
he  had  ever  seen  the  roll,    was 
shown  certain  letters  written  by 
him  containing  statements  refer- 
ring to  the  roll,  to  the  facts  stated 
therein,  and  to  the  affidavit  of  de- 
fendant   attached    thereto;   these 
statements  were  read  aloud  in  the 
hearing    of  the  court  and   jury, 
without  objection,  and  the  witness 
was  then  asked  if   they  were  cor- 
rect ;  this  was  objected  to,  over- 
ruled and  exception  taken.     The 
witness    answered    that    he  sup- 
posed them   correct  at  the  time. 
Held,  that  the  evidence  was  prop- 
erly received ;  that  the  letters  were 
to  be  considered  as  memoranda 
made  at  or  near  the  time   when 
the  attorney  became  possessed  of 
the  facts  narrated  ;   and  that  it 
would  have  been  permissible  to 
have  read  those  portions  of  the 
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letters    themselves    in    evidence. 
(Id.) 

13.  The  assignment  to  plaintiff  of 
the  judgment  was  in  1854.  De- 
fendant proved  an  assignment  of 
it  from  H. ,  plaintiff's  assignor  to 
E.,  executed  in  1855,  to  which 
plaintiff  was  a  subscribing  wit- 
ness, and  a  satisfaction-piece  from 
E.,  acknowledged  in  1856  ;  also  an 
execution  upon  the  judgment, 
signed  by  the  attorneys  who  pro- 
cured it,  dated  in  1867,  upon  which 
was  indorsed  a  direction  to  the 
sheriff  to  return  the  same  satisfied, 
signed  by  said  attorneys,  and  a  re- 
turn in  accordance  with  such  di- 
rection signed  by  the  sheriff;  also 
an  entry  in  the  docket  of  judg- 
ments following  the  entry  of  the 
judgment  as  follows:  "fi.fa.  re- 
turned satisfied."  Defendant  also 
read  in  evidence  an  order  entitled 
in  an  action  by  the  plaintiff, 
against  the  defendant  herein, 
dated  in  1869,  to  the  effect  that 
upon  filing  stipulation  of  the  at- 
torneys for  the  parties,  and  upon 
their  consent  in  open  court,  it  was 
ordered  that  the  entry  of  satis- 
faction of  said  judgment  be  rati- 
fied and  confirmed.  Plaintiff  gave 
evidence  showing  that  the  second 
assignment  was  drawn  by,  and 
executed  in  compliance  with  the 
suggestion  of,  defendant,  for  the 
convenience  of  the  parties,  so  that 
the  assignee  might  act  as  plain- 
tiff's agent  to  receive  payment 
during  plaintiff's  contemplated 
absence,  all  the  parties  having 
knowledge  of  the  prior  assign- 
ment ;  that  the  assignee  was  not 
authorized  to  arrange  the  matter, 
save  upon  payment  of  the  judg- 
ment in  full;  that  plaintiff  never 
authorized  the  issuing  of  an  exe- 
cution ;  that  it  and  the  indorse- 
ments upon  it  were  in  defend- 
ant's handwriting  although  signed 
by  the  attorneys  of  record,  and 
that  nothing  was  ever  paid  by  de- 
fendant for  the  satisfaction  of,  or 
upon  the  judgment.  Held,  that 
the  attorney  had  no  authority  to 
direct  the  return  of  the  execution 


unsatisfied,  or  to  compromise  and 
release  the  judgment,  and  the 
fact  that  the  compromise  was  put 
into  the  form  of  a  stipulation,  and 
an  order  effected  thereon,  gave  it 
no  greater  efficacy;  nor  had  the 
second  assignee  authority  to  give 
satisfaction  without  payment  in 
full.  (Id.) 

14.  Also,  Tield,  that  the  satisfaction 
entered  upon  the  docket  of  the 
judgment  and  the  order  entered 
upon  the  stipulation  and  consent 
of  the  attorneys  could  be  im- 
peached and  avoided  in  this  ac- 
tion. (Id.) 


JUDICIAL  NOTICE. 

1.  Courts  cannot  take  judicial  notice 
of  the  width  of  streets  or  of  side- 
walks in  a  city,  or  of  the  ordi- 
nances of  the  municipal  corpora- 
tion, establishing  the  same,  defin- 
ing the  same,  or  prescribing  and 
regulating  their  limits  and  ex- 
tent. (Porter  agt.  Waring,  69  N. 
Y.,  250.) 


JUDICIAL  SALES. 

1.  The  assignee  in  bankruptcy  of  J. 
sold  and  conveyed  all  the  right, 
title  and  interest  of  said  bankrupt 
in  a  certain  farm,  in  the  city  of 
New  York.  At  the  time  of  the 
adjudication  in  bankruptcy,  the 
interest,  if  any,  which  J.  had  in 
the  farm  was  an  estate  in  remain- 
der in  an  undivided  share  of  the 
farm ;  said  farm  had  been  laid  out 
into  lots  and  avenues  and  streets. 
After  the  termination  of  the  prece- 
dent estate,  an  action  for  partition 
was  commenced,  resulting  in  a 
decree  whereby  certain  lots,  part 
of  said  farm,  were  set  off  as  J.'s 
share  in  severalty.  The  assignee 
in  bankruptcy  was  not  made  a 
party  to  the  partition  suit;  the 
sale  made  by  him  was  after  judg- 
ment therein.  In  an  action  of 
ejectment  by  the  purchaser,  it  was 
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objected  that  the  assignee  should 
have  sold  in  parcels,  and  should 
have  sold  the  interest  of  J.  in  the 
lots  allotted  to  him.  Held,  that, 
assuming  the  sale  should  have 
been  similar  to  a  sale  under  a  de- 
cree in  equity,  silent  as  to  the 
manner  of  sale,  it  could  not  be 
attacked  collaterally  and  held  ab- 
solutely void;  also,  that  the  as- 
signee was  not  bound  by  the  par- 
tition to  which  he  was  not  a  party ; 
and  if  he  did  not  elect  to  affirm  it, 
he  had  the  right  to  sell  the  undi- 
vided interest  of  the  bankrupt. 
(Smith  agt.  Sclwltz,  68  N.  Y.,  41.) 

2.  The   provision  of    the   Revised 
Statutes  (1  R.  8.,  739,  sec.  147),  de- 
claring a  grant  of  land  void  if,  at 
the  time,  the  land  shall  be  in  the 
possession  of  a  person  claiming 
an  adverse  title,  does  not  apply  to 
a  judicial  sale    and    conveyance 
thereunder.    (Id.) 

3.  A  redemption  by  a  creditor    of 
lands  sold  upon  execution  made 
on  or  after  the  last  day  of  the  fif- 
teen months  from  the  day  of  sale, 
to  be  valid,  must  be  made  at  the 
office  of  the  sheriff  of  the  county 
in  which  the  sale  took  place;  if 
made  at  another  place,  although 
in  the  same  village  and  to  the 
sheriff  who  made  the  sale,  it  is  in- 
valid.    (Morss  agt.  Purvis,  68  N. 
Y.,  225.) 

4.  A  sale  was    made   January  16, 
1869 ;held,  that  April  16.  1870,  was 
the  last  day  for  redemption.    (Id.) 

5.  As  to  whether  a  purchaser  at  a 
judicial  sale  will  be  compelled  to 
take  a  title  depending  upon  ad- 
verse possession  and  parol  proof 
to  support  it,  qucBre.     (Mott  agt. 
Mott,  68  N.  Y.,  247.) 

6.  Where  a  tract  of  land,  divided 
into  city  lots,  is  put  up  and  sold  in 
separate  and  independent  parcels, 
a  defect  in  the  title  to  one  parcel 
or  to  a  tet  included  therein,  will 
not   avoid  or  affect  the  sale  of 


another  parcel ;  but  a  defect  in  the 
title  to  any  one  of  several  lots 
put  up  and  sold  as  one  parcel, 
avoids  the  sale  of  the  whole  parcel. 
(Id.) 

7.  The  owners  of  certain  agricul- 
tural lands  across  a  portion  of 
which  was  a  private  lane  leading 
from  a  highway  to  a  dwelling- 
house  thereon,  conveyed  to  V.  a 
portion  of  the  lands  adjacent  to, 
and  south  of,  the  lane.  The  deed 
"bounded  the  premises  conveyed 
by  courses  and  distances,  which 
did  not  include  the  lanet  nor  was 
it  required  to  give  the  quantiy  of 
land  conveyed.  The  lines  ran  "  to 
the  side  of  "  the  lane  and  "along 
the  same.  "  The  deed  also  granted 
the  privilege  of  using,  from  time  to 
time  and  at  all  times  forever  here- 
after, the  said  lane,  the  grantee 
"  bearing  and  paying  in  com- 
mon with  the  grantors  *  *  * 
his  proportionate  part  of  keeping 
the  said  lane  in  repair.  "  The 
grantors  subsequently  conveyed 
the  land  north  of  the  lane.  They 
retained  a  portion  of  their  land  to 
which  the  lane  gave  access,  and 
the  use  of  it  was  continued  for 
over  thirty  years,  when  the  lands 
were  divided  into  city  lots  and 
streets,  and  the  necessity  for  the 
use  of  the  lane  ceased.  The  lane 
was  never  necessary  to  the  conven- 
ient occupation  of  either  of  the 
parcels  of  land  granted.  M.  sub- 
sequently acquired  title  to  all  the 
lands  adjoining  the  lane  on  both 
sides  thereof,  and  upon  judicial 
sale,  they  were  put  up  in  parcels, 
in  some  of  which  the  lane  was  in- 
cluded. The  sales  were  of  the 
fee.  Upon  appeal  from  orders 
requiring  the  purchasers  to  com- 
plete their  purchases,  7ield,  that 
grant  of  the  easement  in  the  lane, 
in  the  light  of  the  surrounding  cir- 
cumstances, showed  an  intent  to 
limit  the  fee  granted  to  the  land 
outside  the  lane ;  that  the  fee  of 
the  lane  remained  in  the  grantees, 
subject  to  the  easement;  and  that 
the  sales  of  the  parcels  which  in- 
cluded portions  of  the  lane  were 
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invalid  because  of   the  defect  in 
title.    (Id.) 

8.  The  lands  of  M.  adjoined  "  the 
Bloomingdale  road  "  on  the  west. 
The  sale  was  made  after  the  pass- 
age of  the  act  of  1867  (chap.  697, 
Laws  of  1867)  closing  the  Bloom- 
ingdale road,  and  in  terms  vest- 
ing the  title  of  the  fee  of  the  road 
to  the  center  thereof  in  the  own- 
ers in  fee  of  the  adjoining  lands. 
After  the  passage  01  said  act,  M. 
entered  upon,  and   took   posses- 
sion of,  the  westerly  half  of  said 
road  adjoining  his  premises.    Two 
lots  were  sold  separately,  which 
were  described   "  as  forming  the 
westerly  half   of  the    Blooming- 
dale  road,    then    closed."      The 
sale  was  ' '  of  the  estate,  right,  title 
and    interest "   of    M. ,     therein. 
Held,  that  whether  the  title  to  said 
lots  were  valid  or  not,  was  imma- 
terial upon  this   appeal,  as   the 
purchaser,  by  a  deed     "  of    the 
right,  title  and  interest "  of   M. , 
would    get    precisely  what    was 
offered,  and  all  that  was  offered 
to  be  sold ;  and  that  the  purchaser 
was  properly    required   to   com- 
plete his  purchase.     (Id.) 

9.  The  act  of  1876,  entitled  "An 
act  relating  to  the    expenses  of 
judicial  sales   in   the    county  of 
Kings"  (chap.  439,  Laws  of  1876), 
is  a  local  bill  within  the  meaning 
of    the    constitutional    provision 
(art.  3,  sec.  16),  providing  that  no 
private  or  local  bill  shall  contain 
more  than  one  subject  which  shall 
be  expressed  in  the  title.     (Kerri- 
gan agt.  Force,  68  N.   Y.,  381.) 

10.  The  first  section  of  said  act  pro- 
viding that  all  sales  upon  judg- 
ments or  decrees,  with  certain  ex- 
ceptions,  shall  be  made  by  the 
sheriff,  is    embraced   within   the 
subject  expressed  in  the  title.  (Id.) 

11.  Section  second  of  said  act  pre- 
scribing the  fees  of  the  sheriff  is 
not  violative  of  the  constitutional 
provision  (art.  3,  sec.  18),  prohibit- 
ing the  passage  of  a  private  or  local 
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bill  increasing  the  fees  of  public 
officers  during  their  term  of 
office ;  as  it  does  not  in  terms  ap- 
ply to  the  sheriff  then  in  office, 
and  may  lawfully  operate  to  af- 
fect the  compensation  of  future 
sheriffs,  it  will  be  presumed  that 
such  was  the  intention.  (Id.) 

12.  When  purchaser  at  judicial  sale, 
will  not  be  compelled  to  complete 
purchase  because  of  defect  in 
service  of  summons.  (See  Smith 
agt.  Wells,  69  Jf.  Y.,  601.) 


JURISDICTION. 

1.  The  A.  and  G.  W.  R.  Co.  was  in- 
corporated under  the  laws  of  the 
states  of  Pennsylvania,  Ohio  and 
New  York.    A  mortgage  upon  the 
Ohio  division  was  executed  to  one 
M.,  as  trustee,  and  another  and 
subsequent  mortgage  upon  all  the 
property  in  the  three  states  was 
executed  to  T.  and  D. ,  as  trustees, 
who  brought  suit  in  each  of  the 
three  states  to  foreclose  the  same. 
The  same  receiver  was  appointed 
in  each  state.    An  application  was 
made  in  the  New  York  suit  by  the 
plaintiff,  as  creditor,  for  relief  as 
against  the  receiver.     Such  appli- 
cation  was    opposed    upon    the 
ground,  among  others,   that  the 
principal  suit  was  in  Ohio;  that 
the  suits  in  New  York  and  Penn- 
sylvania were  auxiliary  only  there- 
to, and  that  the  relief  against  the 
receiver    could    properly  be   ob- 
tained only  in  the  Ohio  suit: 

Held,  that  the  objection  was  un- 
tenable. The  proceedings  in  each 
of  the  states  were  independent, 
so  far  as  they  related  to  the  prop- 
erty within  its  limits,  and  the  relief 
asked  for  might  be  obtained  in  the 
New  York  suit  without  intrench- 
ing upon  or  conflicting  with  tke 
orders  or  decisions  found  to  be 
within  the  province  of  the  court 
of  the  state  of  Ohio.  (Matter  of 
United  Statett  Hotting  Stock  Co., 
ante,  286.) 

2.  The  jurisdiction  of  inferior  court? 
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and  magistrates  must  affirmatively 
appear.  (Matter  of  Trams,  ante, 
347.) 

3.  A  statement  that  any  act  has  been 
regularly  or  duly  done  is  not  suffi- 
cient ;  the  preliminary  steps  must 
be  stated  so  that  it  can  be  seen 
that  all  was  due  and  regular.    The 
liberty  of  the  citizen  cannot  de- 
pend upon  the  declaration  of  the 
magistrate  that  he  has  done  all 
that  the  law  requires,   but  upon 
the  actual  performance  of  those 
duties.     (Id.) 

4.  It  is  not  necessary,  in  order  to 
give  jurisdiction  to  issue  an  attach- 
ment under  the  Code  (sec.  227),  that 
the  affidavit  should  state  specifi- 
cally that  a   summons  has  been 
issued  or  served;  a  statement  that 
an  action  has  been  commenced  is 
sufficient.     ( Wallace  agt.  Castle,  68 
N.  Y.,  370.) 

5.  To  authorize  the  issuing  of   an 
attachment  it  is  not  necessary  that 
a  summons  shall  have  been  served ; 
for  that  purpose  "  an  action  shall 
be  deemed  commenced  when  the 
summons  is   issued "   (Code,    sec. 
227,  as  amended  in  1866).     (Id.) 

6.  The  supreme  court  has  power  to 
overlook  or  relieve  from  a  violation 
of,  or  a  non-compliance  with,  its 
rules,  and  may  permit  an  act  to  be 
done  after  the  time  prescribed  by 
such  rules.     (Martine  agt.  Lowen- 
stein,68N.  Y.,  456.) 

7.  The   power  to  punish   as  for  a 
contempt  the  disobedience  of  an 
order  granted  by  a  county  judge 
in  proceedings  supplementary  to 
execution  issued  upon  a  judgment 
debtor  to  appear  and  answer  con- 
cerning his  property,  does  not  vest 
exclusively  in  the  county  judge; 
the  supreme  court  has  concurrent 
jurisdiction  and  power  to  punish. 
(Tremain  agt.  Richardson,  68  N.  Y., 
617.) 

8.  A  justice  of  the  peace,  in  an  action 
regularly  brought  before  him  to 


recover  a  penalty  for  less  than 
$200,  has  jurisdiction  to  pass  upon 
every  question  involved  in  the 
action,  including  the  validity  of 
the  law  imposing  the  penalty; 
and  his  judgment,  so  long  as  it 
remains  unreversed,  is  conclusive 
between  the  parties  upon  every 
question  necessarily  embraced 
therein.  (Hattock  agt.  Dominy, 
69  N.  Y.,  238.) 

9.  Process    regularly    issued    upon 
such  a  judgment,  authorizing  the 
imprisonment    of  the    defendant 
therein,  is  a  protection  in  an  action 
for  false  imprisonment  to  the  offi- 
cer executing  it  and  to  the  parties 
at  whose  instance  it  was  issued 
and  served.     (Id.) 

10.  Under  the  act  of  1869  (chap.  520, 
Laws  of  1869),    "authorizing  the 
canal  appraisers  to  hear  the  claim 
of  P.  V.  and  another,   for  dam- 
ages sustained  in  the  draining  of 
Cayuga  marshes    *    *    *    by  the 
appropriation  of  their  land  to  de- 
posit the  rock  and  shale  taken 
from  Seneca  river,  said  P.  V.  pre- 
sented a  claim  for  land  so  appro- 
priated, and  in  a  separate  item  a 
claim  for  "  damages  done  by  fire." 
The  appraisers    awarded    a  sum 
for  damages  to  the  land,  and  also 
two  items  "  for  destruction  of  rails 
and  fences,"  and  for  "  destruction 
of    timber."    In  proceedings  by 
mandamus  to  compel  the  auditor 
to  draw  his  warrant  for  the  amount 
of  the  award,  it  appeared  that  the 
timbers,  fences  and  rails  destroyed 
were  not  upon  the  land  appropri- 
ated, but  upon  other  portions  of 
the  claimant's  farm;  the  timber, 
however,   was  destroyed  by  fire 
negligently  set  by  men  employed 
upon  the  work.     Held  (CHURCH, 
Ch.  J.,  ALLEN  and  FOLGER,  JJ., 
dissenting),   that    when    the    ap- 
praisers    had     determined     the 
amount  to  be  awarded  for    the 
appropriation  of  the  land,  all  their 
power  under  the  act   was   exer- 
cised, and  their  award  as  to  the 
other  items  was  void.     (People  ex 
rel.  agt.  Schuyler,  69  N.  Y.,  242.) 
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11.  To  complete  the  substituted  ser- 
vice of  a  summons  under  the  Code 
(sec.  135),  where  the  order  authoriz- 
ing  such  a   service   directs  the 
mailing  of  a  copy  of   the  sum- 
mons and  complaint  to  the  person 
to  be  served  at  his  place  of  resi- 
dence, which  is  specified  in  the 
order,  a  publication  of  the  sum- 
mons and  a  deposit  in  the  post-of- 
fice, addressed  as  required  by  the 
order,    is  necessary,   or   in   lieu 
thereof,  a  personal  service  out  of 
the  state.    (Smith  agt.  Wells,  69  N. 
Y.,  600.) 

12.  Where,  therefore,  in  such  case, 
a  copy  of  the  summons  and  com- 
plaint is  mailed  and  addressed  to 
the  defendant  at  a  different  place 
from  that  stated  in  the  order,  and 
there  is  no  personal  service  and 
no  appearance  of  the  defendant, 
the  court  acquires  no  jurisdiction ; 
a  judgment  against  such  defend- 
ant is  void;  and  a  purchaser  at  a 
sale  of  real  estate  thereunder  can- 
not be  compelled  to  complete  his 
purchase,  where  the  defendant  so 
defectively  served  has  a  definite 
interest,  however   small,   in   the 
land  sold.     (Id.) 


JUROR 

1.  During  a  trial,  the  court  having 
adjourned,  one  of  the  jurors, 
who  lived  twelve  miles  from  the 
court-house,  asked  the  plaintiff  to 
let  him  ride  home  with  him. 
The  plaintiff  assented  and  the 
juror  rode  with  him  about  ten 
miles,  in  a  three-seated  sleigh, 
plaintiff  and  the  driver  on  the 
front  seat,  two  other  persons  on 
the  middle  seat  and  the  juror  and 
another  person  on  the  back  seat. 
Nothing  was  said  about  the  trial. 
Subsequently,  and  before  the  testi- 
mony had  been  closed,  the  defend- 
ant's counsel  became  acquainted 
with  these  facts,  whereupon  plain- 
tiff's counsel  offered  to  allow  this 
juror  to  be  excused,  if  defendant's 
counsel  so  desired.  Defendant's 
counsel  stated  he  was  willing  to 


leave  it  to  the  juror's  sense  of 
propriety  whether  he  should  or 
should  not  remain  in  the  jury- 
box.  Held,  that  even  if  the  irreg- 
ularity would,  in  any  event,  have 
justified  the  setting  aside  of  the 
verdict,  the  acts  and  statements 
of  the  defendant's  counsel  con- 
stituted a  waiver  thereof.  (Gale 
agt.  N.  T.  Central  and  H.  R.  B.  R. 
C<r.,  13  Hun,  1.) 


JUSTICE  OF  THE  PEACE. 

1.  A   justice    of    the    peace    may 
amend  his  mittimus  after  a  de- 
fendant has  been  imprisoned  on 
it.    (Matter  of  Hogan,  ante,  458.) 

2.  A  mittimus  issued  by  a  police  jus- 
tice or  a  justice  of  the  peace  on  a 
conviction  for  petit  larceny,  which 
simply  states  the  offense,  convic- 
tion and  judgment  thereon,  with- 
out   averring    the    jurisdictional 
facts,  is  sufficient.     (Id.) 

3.  By  section  35  of  chapter  125  of 
1849,  conferring  the  same  juris- 
diction upon  justices  of  the  peace 
in  the  city  of  Brooklyn,  in  said 
city,  as  justices  of  towns  have  by 
law  in  respect  to  the   towns,  the 
legislature  intended  to  restrict  the 
territorial  jurisciction  of  the  jus- 
tices to  the  city  itself.     (Geraty 
agt.  Reid,  13  Hun,  313,) 

4.  A  justice  of  the  peace,  in  an  ac- 
tion regularly  brought  before  him 
to  recover  a  penalty  for  less  than 
$200,  has  jurisdiction  to  pass  upon 
every  question    involved    in    the 
action,  including  the  validity  of 
the  law  imposing  the  penalty ;  and 
his  judgment,  so  long  as  it  remains 
unreversed,  is  conclusive  between 
the  parties  upon  every  question, 
necessarily     embraced      therein. 
(HaUock  agt.  Dominy,  69  N.   T., 
238.) 

5.  Process    regularly    issued   upon 
such  a  judgment,  authorizing  the 
imprisonment    of  the    defendant 
therein,  is  a  protection  in  an  ac- 
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tion  for  false  imprisonment  to  the 
officer  executing  it  and  to  the 
parties  at  whose  instance  it  was 
issued  and  served.  (Id.) 


JUSTICE'S  RETURN. 

1.  Upon  an  appeal  to  the  county 
court  from  a  judgment  of  a  jus- 
tice of  the  peace,  the  truthfulness 
of    the  justice's  return,   if  it  be 
fully  responsive  to  the  notice  of 
appeal,  cannot  be  questioned  nor 
controverted    by    affidavits,    nor 
can  a  further  return,  as  to  the 
truth  of    matters  in    respect    to 
which  the  original  return  is  con- 
troverted by  affidavits  be  required. 
(Barber  agt.  Stettheimer,  13  Hun, 
198.) 

2.  If  the  return  be  false,  the  reme- 
dy of  the  party  aggrieved  thereby 
is  by  an  action  against  the  justice. 
(Id.) 

LACHES. 

See  MORTGAGE. 

Costello  agt.  Meade,  ante,  356. 

See  CONSOLIDATION  OF  ACTIONS. 
The  Eleventh  Ward  Savings  Sank 
agt.  Hay,  ante,  438. 


LANDLORD  AND  TENANT. 

1.  Where  the  complaint,  in  an  action 
to  recover  rent,  alleged  a  leasing 
for  a  term  of  seven  years,  held, 
that  it  was  competent  to  prove  a 
verbal  lease  for  that  term  or  for  a 
shorter  period;   also  that,  if  this 
was  not  so,  the  court  at  special 
term,  on  motion  for  new  trial  on 
the  judge's  minutes    made  after 
judgment,  could  allow  an  amend- 
ment conforming  the  pleadings  to 
the  proof.     (Thomas  agt.  Nelson, 
WN.  Y.,  118.) 

2.  Plaintiff  in  such  an  action  off ered 
in  evidence  a  memorandum  signed 
by  himself,  stating  in  substance 


that  he  was  to  give  a  lease  to  de- 
fendant for  seven  years;  no  rent 
was  specified.  Held,  that  this  did 
not  preclude  him  from  proving  the 
agreement  by  parol,  as  the  mem- 
orandum was  not  itself  the  con- 
tract. (Id.) 

3.  It  seems  that  a  parol  lease,  void 
under  the  statute  of  frauds  be- 
cause for  a  longer  period  than  one 
year,  is  not  valid  for  that  period. 
If  the  tenant  enters  and  occupies 
under  it  he  may  be  compelled  to 
pay  for  the  use  and  occupation, 
but  cannot  be  compelled  by  virtue 
of  the  lease  to  pay  for  a  period 
longer  than  he  actually  occupies 
(Id.) 

4.  Defendant  moved  away  from  the 
premises,  and  sent  the  keys  of  the 
building  to  plaintiff  in  a  letter; 
these  were  not   returned.    Held, 
that  the  retention  of  the  keys  was 
not  an  acceptance  of  the  surren- 
der of  the  premises ;  that  plaintiff 
was  not  bound  to  tender  a  return. 
(Id.) 

5.  There  was  a  defective  flue  in  the 
building,   making  the  occupancy 
uncomfortable  and  inconvenient. 
Defendant     complained    thereof, 
but    continued    to    occupy  until 
an     arrangement   was    made    by 
which  he   agreed  to    repair    the 
flue  at  plaintiff 's  expense.     Held, 
that  defendant  could  not  there- 
after abandon   the    premises    on 
account  of  the  flue  without  mak- 
ing reasonable  efforts  to  repair  it. 
(Id.) 

6.  Plaintiff  alleged  in  his  complaint 
that  he  assigned  the  rent  for  two 
months  to  M.,  who  thereafter  re- 
assigned to  him ;  no  proof  of  the 
transfers  was  made.     Defendant's 
counsel  requested    the    court   to 
charge  that  plaintiff  could  not  re- 
cover for  the  two  months,  which 
was    refused.      Held,    no    error. 
(Id.) 

7.  It  seems  that  a  judgment  taken 
by  default  in  summary  proceed- 
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ings  by  a  landlord  for  non-pay- 
ment of  rent  is  conclusive  in  an 
action  by  the  landlord  to  recover 
rent,  as  to  the  existence  and  va- 
lidity of  the  lease,  the  occupation 
by  the  tenant,  and  that  some  rent 
is  due  and  unpaid;  but  it  is  not 
conclusive  as  to  the  amount  of  rent 
due,  although  it  is  alleged  in  the 
affidavit  upon  which  the  proceed- 
ings were  instituted.  (Jarms  agt. 
Q  N.  Y.,  143.) 


8.  The  plaintiff,  however,  upon  such 
proof,  is  entitled  at  least  to  nomi- 
nal damages,  and  where  upon  the 
trial  the  only  question  raised  is  as 
to  his  right  to  recover  any  thing, 
an  exception  to  a  decision  thereof 
in  favor  of  plaintiff  does  not  pre- 
sent for  review  any  question  as  to 
the  amount.     (Id.) 

9.  When  tenant  not  estopped  from 
setting  up  after-acquired  title  in 
opposition  to  title  of  landlord.  (See 
Hetzel  agt.  Barber,  69  N.  Y.,  1.) 


LATENT  EQUITIES. 

1.  The  general  rule  that  a  purchaser 
of  a  mortgage  takes  it  subject  to 
all  latent  equities  existing  in  favor 
of  the  mortgagor,  and  also  of  third 
parties,  relates  only  to  those  equi- 
ties which  are  not  within  the  scope 
of  the  recording  act,  and  against 
which  subsequent  purchasers,  bona 
Jide,  are  thereby  protected.  (Mu- 
tual Life  Insurance  Co.  agt.  WUcox, 
ante,  43.) 

LEASE. 

See  USE  AND  OCCUPATION. 

Kiersted  et  al.  agt.  Orange  and 
Alexandria  E.  R.  Co.  et  al., 
ante,  51. 

LEVY. 

1.  A  sheriff,  by  virtue  of  an  execu- 
tion against  one  Alvord,  levied 
upon  property  belonging  to  his 
wife. 


Held,  that  the  act  of  the  sheriff 
in  levying  upon  the  property  was 
such  an  exercise  of  dominion  over 
it  as  would  sustain  an  action  for 
its  conversion  or  one  of  replevin, 
although  there  was  no  actual  re- 
moval of  the  property.  (Alvord 
agt.  Haynes,  13  Hun,  26.) 

,  That  his  liability  was  not  affected 
by  the  fact  that  he  claimed  to 
levy  upon,  and  advertised  for 
sale  the  interest  of  the  husband 
alone,  when  the  husband  had,  in 
fact,  no  interest  therein.  (Id.) 

.  The  facts  that  the  plaintiff,  in  the 
judgment,  directed  the  sheriff  to 
get  the  executions,  and  consulted 
and  advised  with  him  and  ap- 
proved of  his  making  the  levy, 
are  sufficient  to  sustain  a  verdict 
against  him.  (Id.) 


LIEN. 

1.  One  Robertson  entered  into  a 
contract  with  the  defendant,  a 
railroad  company,  to  construct 
forty-seven  miles  of  its  road,  and 
thereafter  entered  into  a  contract 
with  one  McGraw,  by  which  the 
latter  agreed  to  construct  a  portion 
thereof.  Subsequently,  McGraw 
having  failed  to  pay  his  laborers 
and  others  who  had  furnished 
materials,  the  latter  filed  notices 
as  provided  by  section  4  of  chap- 
ter 402  of  the  Laws  of  1854,  ad 
amended  by  section  1  of  chapter 
529  of  1870,  and  to  foreclose  these 
this  action  was  brought  against 
the  company  and  McGraw.  At 
the  time  the  notices  were  filed 
nothing  was  due  to  McGraw. 

Held,  that  as  nothing  was  due 
to  McGraw  at  the  time  the  notices 
were  filed,  the  company  were  not 
liable  to  pay  the  amounts  therein 
set  forth. 

That,  to  render  the  company 
liable,  it  must  also  be  shown  that 
it  was,  at  the  time  of  the  filing  of 
the  notices,  indebted  to  Robertson 
on  its  contract  with  him.  (Samp- 
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son  agt.  Buffalo,  N.  Y,  and  P. 
Co.,  I'd  Hun,  280.) 


LIMITATION. 

1.  The  policy  of  insurance  contained 
a  clause  providing  that  the  com- 
pany should  only  be  liable  for  any 
deficiency  that  might  remain  after 
the  plaintiff  had    exhausted  the 
primary  security,  which  clause, 
on  action  brought,  was  stricken 
out.     The    policy  also    provided 
that  no  suit  or  action  for  the  re- 
covery of  any  claim  by  virtue  of 
the  policy  should  be  sustainable 
in  any  court,  unless  it  was  brought 
within  twelve  months    after  the 
loss  had  occurred. 

Held,  that  the  clause  in  the  pol- 
icy as  written,  requiring  the  prim- 
ary security  to  be  first  exhausted, 
was  inconsistent  with  such  a  pro- 
vision, and  that  it  did  not,  there- 
fore, apply  to  the  case  of  insur- 
ance of  the  interest  of  a  mort- 
gagee; that  under  the  contract, 
as  it  was  claimed  to  be  by  plain- 
tiff, the  cause  of  action  did  not 
accrue  until  the  entry  of  the  judg- 
ment reforming  the  policy.  (Hay 
agt.  Star  Fire  Insurance  Company, 
13  Hun,  496.) 

2.  A  plea  of  the  statute  of  limita- 
tions of  another  state  or  country, 
where  a  contract  was  made,  is  no 
bar  to  an  action  brought  upon  the 
contract ;  the  lex  fori  governs.  (Mil- 
ler agt.  Brenham,  68  N.  Y.,  83.) 

3.  A  bank  is  not  liable  upon  a  cer- 
tificate of  a  deposit  until  after  de- 
mand of  payment;  and,  therefore, 
the  statute  of  limitations  does  not 
begin  to  run  against  it  until  de- 
mand is  made.     (Howell  agt.  Ad- 
ams, 68  N.  Y.,  315.) 


MANDAMUS. 

1.  A  writ  of  mandamus  will  be  re- 
fused, when  there  is  an  adequate 
remedy  at  law.  But  when  a  duty 


is  plainly  and  flatly  enjoined  by 
law  upon  a  public  officer,  he  may 
be  compelled  by  mandamus  to  do 
it.  (People  ex  rel.  Stager  agt.  Starr, 
ante,  388.) 

2.  A  mandamus  is  the  appropriate 
and  proper  remedy  by  a  supervisor 
of  a  town,  to  compel  the  county 
treasurer  to  sue  the  bond  of  his 
predecessor,  for  not  paying  over 
school  moneys  as  required  by  sec- 
tion 11  of  chapter  567  of  Laws  of 
1875.     (Id.) 

3.  Where  the  mandamus  applied  for 
is  to  compel  official  action,  if  the 
statute  requires  such  action,  the  re- 
lief must  be  granted.    (Id.) 

4.  Upon  an  appeal  by  a  claimant  to 
the  canal  board  from  a  decision  of 
the  canal    appraisers,   the   latter 
refused  to  make  a  return  to  the 
appellate  tribunal,  on  the  grounds, 
first,   that    the    appeal  was    not 
taken  in  time;  and,  second,  that 
the  relator  had  settled  his  claim 
and  given  a  release  in  full  therefor. 

Held,  that  both  of  these  ques- 
tions were  to  be  considered  and 
decided  by  the  appellate  tribunal, 
and  not  by  the  canal  appraisers, 
and  that  a  mandamus  should  issue 
compelling  the  appraisers  to  make 
the  required  return.  (People  ex 
rel.  Freer  agt.  Canal  Appraisers, 
13  Run,  64.) 

5.  A    resolution,  presented    to  the 
board  of   supervisors  of   Queens 
county,  authorizing  the  town  of 
N.  to  borrow  money  to  purchase, 
for  public  use,  a  plank-road  in  the 
town,   received    the    vote  of    a 
majority  of  the  members  present; 
the  chairman  declared  it  lost,  be- 
cause it  failed  to  receive  a  two- 
thirds  vote,  and  the  clerk  recorded 
the  ruling.     Held,  that  a  manda- 
mus  was  properly  granted,  directed 
to   the   chairman  and   clerk,   re- 
quiring them  to  convene  the  board, 
and   requiring    the  chairman    to 
declare  the  resolution  carried,  and 
the  clerk  to  so  record  it,  &c. ;  that, 
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while  the  writ  might  have  been 
directed  to  the  board,  it  was  not 
.  error  that  it  was  not  so  directed; 
but,  held,  that  as  the  clerk  in 
making  the  entry  simply  acted  in 
the  performance  of  his  duty  to 
record  correctly  what  took  place, 
the  allowance  of  costs  against  him 
was  error.  (People  ex  rel.  agt.  Brink- 
erhoff,  08  N.  Y.,  260.) 

6.  A  writ  of  mandamus,  upon  the  ap- 
plication of  one  claiming  title  to  an 
office,  will  not  be  granted,  for  the 
purpose  of  determining  the  valid- 
ity of  his  claim,  where  there  is  a 
serious  question  in  regard  thereto, 
and  another  person  is  holding  and 
exercising   the    functions  of  the 
office;    and    this,     although    the 
attorney-general  refuses  to  bring 
an  action  in  the  nature  of  a  quo 
warranto.     (In  re  Gardner,  68  N. 
Y.,  467.) 

7.  The  clerk  of  a  board  of   super- 
visors has  no  authority  to  direct 
or  control  any  of  its  proceedings, 
and   a    mandamus    will    not    be 
granted,  directed  to  and  requiring 
him  to  recognize  the  relator  as  a 
member    of    the    board,  and  to 
record  his  vote  as  such.     (Id.) 

8.  The  award  of  canal  appraisers, 
while  they  keep  within  their  ju- 
risdiction, cannot  be  attacked  col- 
laterally for  mere  errors  of  judg- 
ment;   but  they  are    officers    of 
very  special  ana  limited  jurisdic- 
tion, and  where  they  have  acted 
without  or  in  excess  of  their  juris- 
diction,  this  may  be    shown  in 
avoidance  of  the  award  in  pro1 
ceedings  by  mandamus  to  enforce 
it.     (People  ex  rel.  agt.  Schuyler,  69 
N.  Y.,  242.) 

9.  Under    the    act    of    1869  (chap. 
520,  Laws  of  1869),  "authorizing 
the  canal  appraisers  to  hear  the 
claim  of  P.  V.  and  another,"  for 
damages  sustained  in  the  draining 
of  Cayuga  marshes   *     *    *     by 
the  appropriation  of  their  land  to 
deposit  the  rock  and  shale  taken 
from  Seneca  river,  said  P.  V.  pre- 


sented a  claim  for  land  so  appro- 
priated, and  in  a  separate  item  a 
claim  for  "damages  done  by  fire." 
The  appraisers  awarded  a  sum  for 
damages  to  the  land,  and  also  two 
items  "  for  destruction  of  rails  and 
fences,"  and  "  for  destruction  of 
timber. "  In  proceedings  by  man- 
damus to  compel  the  auditor  to 
draw  his  warrant  for  the  amount 
of  the  award,  it  appeared  that  the 
timbers,  fences  and  rails  de- 
stroyed were  not  upon  the  land 
appropriated,  fmt  upon  other  por- 
tions of  the  claimant's  farm,  the 
timber,  however,  was  destroyed 
by  fire,  negligently  set  by  men 
employed  upon  the  work.  Held 
(CHURCH,  Ch.  J. ,  ALLEN  and  FOL- 
GER,  JJ.,  dissenting),  that  when 
the  appraisers  had  determined 
the  amount  to  be  awarded  for  the 
appropriation  of  the  land,  all  their 
power  under  the  act  was  exer- 
cised, and  their  award  as  to  the 
other  items  was  void.  (Id.) 

10.  Where  an  order  of  special  term, 
quashing  a  return  to  a  writ  of 
alternative  'mandamus,  and  di- 
recting a  peremptory  mandamus, 
reversed  by  the  general  term, 
with  liberty  to  the  relator  to  de- 
mur or  to  take  issue  upon  the  al- 
legations of  the  return,  the  order 
of  general  term  is  not  appealable 
to  this  court;  it  is  not  a  final  or- 
der, nor  does  it  affect  a  substan- 
tial right,  and  it  is  a  matter  of 
discretion.  (People  ex  rel.  agt. 
Clyde,  69  N.  Y.,  603.) 


MARRIED  WOMAN. 

See  GRANTOR  AND  GRANTEE. 

Cashman  agt.  Henry,  ante,  234. 

1.  This  action  was  brought  by  the 
plaintiff,  a  daughter  of  David 
Quackenbush,  deceased,  against 
his  executor,  to  recover  for  ser- 
vices rendered  by  her  in  attending 
upon  her  father  during  his  last 
illness,  she  being  then  married 
and  living  with  her  husband. 
Held,  that  the  husband,  and  not  the 
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plaintiff,  was  the  proper  person  to 
bring  the  action.  (Cuck  agt. 
Quackenbush,  13  Hun,  107.) 

2.  She  also  claimed  to  recover  for 
services  rendered  before  her  mar- 
riage, to  which  the  statute  of  limi- 
tations was  pleaded.     To  remove 
the  bar  of  the  statute,  she  proved 
an  account    in    which    she    had 
charged  her  father  with  the  servi- 
ces, and  credited  him  with  various 
amounts,  the  credits  being  for  such 
articles  as  a  father  would  naturally 
give  to  a  daughter  living  with  him, 
although  of  age.     No  account  was 
kept  by  her  father.     Held,   that 
the  simple  presentation  of  an  ac- 
count containing  such  credits  to 
the  executor  was  not   sufficient; 
that  an  account    of    her    father 
against  her  should  be  regularly 
proved,  in  order  to  have  the  effect 
of  taking  the  case  out  of  the  stat- 
ute.    (Id.) 

3.  In  an  action  against  a  married 
woman  and  her  husband  upon  a 
bond    executed    by    them,    it    is 
sufficient  if  the  complaint  allege 
the  execution,  and  delivery  there- 
of by  the  defendants  to  the  plain- 
tiff, and  set  forth  a  copy  of  the 
bond.     It  is  not  necessary  that  it 
should  contain  any  allegation  as 
to  her  separate  property  or  busi- 
ness.    (Broome    agt.     Taylor,    13 
Hun,  341.) 


MECHANIC'S  LIEN. 

1  The  statutory  lien  afforded  by 
the  mechanic's  lien  law  of  1875  is 
strictis  simi  juris,  and  can  only  be 
made  effectual  upon  substantial 
compliance  with  its  provisions  in 
all  matters  in  respect  to  which  it 
had  in  express  terms  exacted  posi- 
tive and  direct  statements  as  to  the 
particulars  specially  mentioned, 
as  opposed  to  mere  legal  infer- 
ences from  other  matters  more  or 
less  distinctly  or  indistinctly  as- 
serted, or  directly  or  inferentially 
inferable  from  such  as  are  stated. 
The  statute  must  be  strictly  con- 


strued. (Dugan  agt.  Brophy,  ante, 
121.) 

2.  The  vendor    under    contract  to 
sell  and  make  advances  to  aid  the 
vendee  to  erect  a  building  upon 
the  premises  is  hot  liable  as  owner 
under  the  act  of  1875.     (Id.) 

3.  The  notice  under  this  act  is  de- 
fective where  it  fails  to  state  "the 
terms,  time  given  and  conditions 
of  the  contract "  of  the  plaintiff, 
made  with  the  contractor,  against 
whom,  by  the  notice  filed,  claim 
is  made  for  the  alleged  debt  due 
the  plaintiffs.     (Id.) 

4.  The  statute  in  these  special  enact- 
ments as    to  the   particulars  re- 
quired by  the  fifth  section  of  the 
act  of  1875  is  not  content  with 
such  legal  inferences  as  might  ba 
drawn  from  facts  stated  in  general 
terms,  but  exacts  a  direct,  precise 
and  positive  statement  of  the  follow- 
ing particulars,  to  wit:  "  That  the 
demand  made  is  in  exclusion  of 
all  just  credits  and  offsets;"  "of 
the  name  of  the  person  (as  prin- 
cipal) by  whom    the  lienor  was 
employed  or  to  whom  he  furnished 
the  materials;"  "  of  the  terms,  time 
given  and  conditions  of  the  con- 
tract;" "  and  whether  all  the  work 
or  materials  for  which  the  claim 
is  made  has  been    actually  per- 
formed or  furnished,  and  if  not, 
how  much  of  it."    (Id.) 

5.  A  notice  under  the  mechanic's 
lien  law,  which  does  not  conform 
strictly  to  the  foregoing  require- 
ments, is  defective,  and  renders 
any  lien  sought  to  be  established, 
ineffectual  and  void.     (Id.) 

6.  The  filing  of  a  notice  of  lien  by 
a  material-man,   creates   no    lien 
upon     the     premises     described, 
where  the  party  to  whom  the  ma- 
terials were  furnished  was  erecting 
the  buildings  for  the  owner  of  the 
land,  who  had  engaged  to  advance 
to  the  builder  the  moneys  as  the 
work  advanced,  there  being  noth- 
ing due  upon  the  contract  when 
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the  lien  was  filed  and  the  builder 
afterwards  abandoned  the  work, 
which  was  completed  by  the  owner 
with  his  own  means.  (Hottey  agt. 
Van  Dolsen,  ante,  333.) 

7.  ROBINSON,  J.,  in  Burbridge  agt. 
Marcy  (54  How.,  446),   followed. 
(Id.) 

8.  Where  the  builder  had  an  equit- 
able interest  under  the  contract, 
and  would  be  entitled  to  the  prem- 
ises   upon    complying    with    the 
terms  of  a  contract  with  the  own- 
er, which  he  never  did,  held,  that, 
in  action  by  the  owner  of  the  land 
to  foreclose  the  interest  of    the 
builder,  the  persons  filing  the  no- 
tices of  lien  and  making  adverse 
claims  to  the  owner  were  proper 
parties.     (Id.) 

9.  There  can  be  no  lien  unless  the 
seller  and  the  purchaser  both  un- 
derstand at  the  time  of  the  deliv- 
ery, that  the  materials  were  to  be 
used  upon  a  particular  building, 
which  the  purchaser  intended  to 
construct,  alter  or  repair.    (Wat- 
rous  agt.   Elmendorf  et  al.,  ante, 
461.) 

10.  The  complaint  must  show  that 
materials  were  furnished  for,  as 
well  as  used  in,  the  building  cov- 
ered by  the  lien.     (Id.) 

11.  The  death  of  the  contractor  will 
not  prevent  a  subcontractor  from 
filing  a  valid  lien.    (Id.) 

12.  It  is  not  necessary  to  set  out  in 
the  complaint  a  recital  of  all  that 
is  contained  in  the  claim  filed  with 
the  county  clerk.     It  is  sufficient 
to  allege,  generally,  that  the  plain- 
tiff had  filed  the  notice  mentioned 
in  the  fifth  section  of  the  act  (lien 
law  of  1875),   without  specifying 
all  the  details  which  ought  to  have 
been  stated  in  that  notice.     (Id.) 

13.  Where    materials  are  furnished 
for  and  are  used  indiscriminately 
in  the  erection  of  several  contigu- 
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ous  buildings  they  may  for  the 
purposes  of  a  mechanic's  lien  be 
regarded  as  one  building  and  but 
one  notice  of  lien  need  be  filed 
covering  all.  (Hatt  agt.  Sheehan, 
69  N.  Y.,  618.) 

14.  Under  the  lien  law  of  1862  (chap. 
478,  Laws  of  1862),  services  of  no- 
tice of  the  lien  upon  the  owner  of 
the  land  is  not  necessary  to  valid- 
ate the  lien;    the  lien  is  created 
by  "  filing  the  notice  "  (sec.  1),  and 
all  that  is  required  by  way  of  no- 
tice to  enforce  the  lien  is  that 
notice  shall  be  annexed    to    the 
complaint  (sec.  2).     The  only  ob- 
ject of  service  of  notice  upon  the 
owner  provided  for  by  section  3 
of  said  act,  is  to  prevent  payment 
by  him  to  the  contractor,   etc., 
after  service  of  notice.     (Id.) 

15.  Plaintiff  filed  a  lien  for  materials 
furnished  for  thirty  houses;    he 
released  fifteen  houses  upon  being 
paid  the  full  value  of  the  materials 
which  went    into    those    houses. 
Held,   that  his  lien  upon  the  re- 
maining fifteen    houses  for   the 
balance  of  his  account  was  not 
affected  by  the  release.    (Id.) 


MISDEMEANOR. 

1.  The  act  of  1863  (Laws  of  1863, 
chapter  172)  making  it  the  duty  of 
an  overseer  of  the  poor,  of  a  town, 
to  render  an  account  to  the  town 
officers  of  such  town,  of  all  mo- 
neys received  and  disbursed  by 
him,  prescribes  "  no  punishment " 
for  the  "willful  neglect"  of  the 
duty     thereby     enjoined.      The 
"willful  neglect"  of    such  duty 
is  therefore  a  misdemeanor  and 
punishable  as  such  (3  R.  S.  [6th 
ed.],  p.   983,  sec.  101).     (Matter  of 
Pickett,  ante,  491.) 

2.  The  mittimus  may  be  either  in  the 
name  of  the  people  or  that  of  the 
justice  awarding  it,  but  the  latter 
is  the  most  usual.     (Id.) 
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MISJOINDER  OF  PARTIES. 

1.  Misjoinder  of  parties  plaintiff  is 
ground  of  demurrer  to  the  com- 
plaint.    (Rumaey  agt.  Lake,  ante, 
839.) 

2.  "Where  husband  and  wife  unite  in 
bringing  an  action,  arid  the  com- 
plaint shows  that  one  alone  must 
bring  the  action  without  the  other, 
a  demurrer  will  lie  upon  the  ground 
that  the  complaint  does  not  state 
facts    sufficient    to    constitute    a 
cause  of  action.     (Id.) 

3.  An  action  for  an  assault  and  bat- 
tery upon  the  person  of  a  married 
woman   must  be  brought  in  her 
name  alone,  and  if  the  husband 
unite  in  bringing  the  action  a  de- 
murrer will  lie  on  the  ground  that 
the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of 
action.    (Id.) 

4.  The  correct  rule  seems  to  be  that 
if  there  is  a  mis  joinder  of  parties, 
or,  in  other  words,  if  the  facts 
stated  in  the  complaint  show  no 
cause  of  action  against  the  defend- 
ant in  favor  of  one  of  the  plaintiffs, 
the  defendant  may  demur,  under 
subdivision%6  of  section  144  of  the 
Code,  as  to  such  pRiintiff  upon  the 
ground  that  the  complaint  does 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  as  to 
such  plaintiff  the  complaint  will 
be  dismissed.     (Id.) 

5.  Where  it  is  claimed  that  there  is 
a  misjoinder  of  counts  in  an  indict- 
ment   because    the    first    count 
charges  a  misdemeanor  only,  and 
the  second  count  a  felony,  the  pro- 
per remedy  is  to  put  the  district  at- 
torney to  his  election,  or  to  ask  the 
court  to  give  proper  instructions 
to  the  jury  as  to  their  verdict; 
such  misjoinder  does  not  entitle 
the  defendant  to  have  the  indict- 
ment quashed,  except  in  the  dis- 
cretion of  the  court.     (People  ex 
rel.  Phelps  agt.    General  Sessions, 
13  Hun,  396.) 


MITTIMUS. 

1.  The  act  of  1863  (Laws  of  1863, 
chapter  172)  making  it  the  duty  of 
an  overseer  of  the  poor,  of  a  town, 
to  render  an  account  to  the  town 
officers  of  such  town,  of  all  moneys 
received  and  disbursed  by  him, 
prescribes  "no  punishment"  for 
the  "willful  neglect"  of  the  duty 
thereby  enjoined.     The  "willful 
neglect "  of  such  duty  is  therefore 
a  misdemeanor  and  punishable  as 
such  (3  R.  8.  [6tf>  ed.],  p.  983,  sec. 
101).    (Matter  of  Pickett,  ante,  491.) 

2.  The  mittimus  may  be  either  in 
the  name  of  the  people  or  that  of 
the  justice  awarding  it,  but  the 
latter  is  the  most  usual.     (Id.) 

3.  The  magistrate  is  authorized  to 
commit  by  statute,  and  as  fie  is 
clothed  with  power  to  do  the  act, 
and  does  do  it,  there  can  be  no 
reason  why  he  should  be  compel- 
led to  insert  in  the  body  of  the 
commitment  that  he  acts  by  the 
authority  of  the  people.     (Id.) 

4.  A  justice  of  the  peace  may  amend 
his  mittimus  after  a  defendant  has 
been  imprisoned  on  it.     (Matter  of 
Hogan,  ante,  458.) 

5.  A  mittimus  issued  by  a  police  jus- 
tice of  a  justice  of  the  peace  on  a 
conviction  for  petit  larceny,  which 
simply  states  the  offense,  convic- 
tion and  judgment  thereon,  with- 
out   averring    the    jurisdictional 
facts,  is  sufficient.     (Id.) 


MONEY  PAID  BY  MISTAKE. 

See  ADMINISTRATOR. 

Gulke  agt.  Uhlig,  ante,  434. 


MORTGAGE. 

1.  Under  the  recording  acts,  all  un- 

'  recorded  instruments  in  writing 

by  which  any  estate  or  interest  in 

real    estate   is    created,    aliened, 
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mortgaged  or  assigned,  or  by 
which  the  title  to  any  real  estate 
may  be  affected  in  law  or  equity, 
is  void  and  of  no  effect  as  against 
any  subsequent  mortgagee,  or  as- 
signee of  a  mortgage,  who  in  good 
faith  and  for  a  valuable  consider- 
ation takes  a  mortgage,  or  an  as- 
signment of  a  mortgage.  Equity 
gives  no  assistance  against  a  '  'pur- 
chaser "  for  a  valuable  considera- 
tion without  notice.  (Mutual  Life 
Ins.  Co.  agt.  Wilcox,  ante,  43.) 

2.  A  release  of  part  of  mortgaged 
premises  is  a  "conveyance"  by 
which  the  title  to  real  estate  may 
be  effected,  and  unless  duly  re- 
corded is  void  against  a  subse- 
quent assignee  of  a  mortgage  for 
value,  and  without  notice,  under 
the  recording  act.  (Id.) 

8.  The  general  rule  is  that  where 
the  possessor  of  land  causes  the 
registry  of  a  particular  title,  a  sub- 
sequent purchaser  need  not  look 
beyond  it.  The  purchaser  has  a 
right  to  assume  where  the  posses- 
sor has  put  his  deed  on  record, 
that  he  has  recorded  all  the  con- 
veyances affecting  his  title.  (Id.) 

4.  The  rule  of  constructive  notice  by 
possession  does  not  apply  to  the 
assignee  of  a  prior  mortgage,  be- 
cause the  natural  inference  in  such 
a  case  is  that  the  occupant  is  hold- 
ing  subject    to    the    mortgagee. 
(Id.) 

5.  The  general  rule  that  a  purchaser 
of  a  mortgage  takes  it  subject  to 
all  lateut.eauities  existing  in  favor 
df  the  mor!gagor,  and  also  of  third 
parties,  relates  only  to  those  equi- 
tits  which  are  not  within  the  scope 
of  the  recording  act,  and  against 
which     subsequent     purchasers, 
bona  fide,  are  thereby  protected. 
(Id.) 

6.  The  provisions  of  the  act  of  1833 
(Laws  of  1833,  chapter  279),  as  to 
the  filing  of  chattel  mortgages,  so 
far  as  they  apply  to  canal  boats,  are 
superseded  and  replaced  by  those 


of  the  act  of  1864  (Laws  of  1864, 
pageQQS).  (Pickert&gt.  Canal  Boat 
Independence,  ante,  205) 

7.  The  filing  of  a  mortgage  on  a 
canal  boat  (or  a  true  copy  thereof) 
in  the  office  of  the  auditor  of  the 
canal  department  (as  required  by 
the  act  of  1864)  gives  it  preference 
over  all  claims  but  existing  claims, 
and,  of  course,  preference  over  the 
claims  of  subsequent  purchasers 
and  mortgagees.     No  other  filing 
is  necessary.    (Id.) 

8.  A  person  is  not  a  purchaser  in 
good  faith  where    he  purchases 
with  notice  of  the  prior  mortgage. 
(Id.) 

9.  The  question  as  to  what  is  suffi- 
cient notice  to  put  a  party  on  in- 
quiry as  to  the  existence  of  a  valid 
mortgage  pointed  out.     (Id.) 

10.  A  stockholder  of  a  corporation 
knowing  of  the  existence  of  a  mort- 
gage upon  its  property  caused  to 
be  sold  under  an  execution  issued 
by  him  upon  a  judgment  in  his 
favor  against  the  corporation,  all 
the  right,  title  and  interest  of  the 
corporation  in  and  to  the  property 
covered  by  the  mortgage,  "subject 
to  whatever  sum  might  be  due  up- 
on the  property  by  virtue  of  the 
mortgage,"  and  himself  purchased 
on  the  sale  for  a  trifling  sum. 

Held,  that  the  purchaser  could 
not  dispute  the  fact  of  the  mort- 
gage nor  its  validity.  (Conkling 
agt.  Secor  Seuring  Machine  Co.  et 
al.,  ante,  269.) 

11.  Whether  a  corporation  can  itself 
join  in  the  consent  necessary  to 
create  a  valid    mortgage,  under 
chaCpter  481,  Laws  of  1871,  when 
the  stock  upon  which  its  consent 
is  based,  has  been  pledged  by  it 
to  a  creditor  as    security  for  a 
debt,  qvcere?    Rights  of  pletlgor 
and  pledgee  considered.     (Id.) 

12.  When  an  action   for  the  fore- 
closure of  a  mortgage,  made  by  a 
corporation,  is  pending  in  another 
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state,  to  which  action  a  judgment 
creditor  of  the  corporation  is  a 
party  defendant,  who  has  by  his 
answer,  interposed  as  a  defense 
the  invalidity  of  the  mortgage,  a 
court  of  equity  in  this  state  will 
not,  upon  the  same  grounds,  dis- 
closed in  such  answer,  interfere 
by  injunction  at  the  creditors'  in- 
stance, to  enjoin  the  holders  of 
the  mortgage  from  prosecuting 
their  action  in  another  state,  nor 
will  it  affirmatively  decree  the 
mortgage  to  be  void.  The  ques- 
tion must  be  litigated  in  the  action 
first  brought.  (Id.) 

13.  Equity  disfavors  a  multiplicity 
of  suits  for  the  same  substantial 
ends,  and  when  full  relief  can  be 
had  in  one  action,  another  for  the 
same  object  should  not  be  allow- 
ed. Reasons  for  the  application  of 
such  rules  in  this  case,  stated  in 
the  opinion.     (Id.) 

14.  A  satisfaction-piece  of  a  mort- 
gage purporting  to  be  executed 
by  the  mortgagee,    properly  ac- 
knowledged, was  filed  in  the  reg- 
ister's office  and  the  mortgage  was 
marked  satisfied  of  record;  after- 
wards the  mortgage  was  assigned 
by  the  mortgagee  to  a  bona  fide 
purchaser  for  a  valuable  consider- 
ation ;    afterwards  the  premises, 
covered  by  the  mortgage,   were 
purchased  by  a  person,  believing 
from  the  records  that  the  premises 
were  discharged  from  the  mort- 


Held,  that  the  assignee  of  the 
mortgage  could  not  enforce  his 
mortgage  against  the  premises,  in 
the  hands  of  such  innocent  pur- 
chaser, upon  an  allegation  that 
the  signature  to  the  satisfaction- 
piece  was  a  forgery,  he  not  hav- 
ing, as  soon  as  he  discovered  the 
alleged  forgery,  taken  steps  to 
correct  the  record  or  to  enforce 
his  mortgage;  and  that  others, 
through  the  silence  and  inactivity 
of  the  plaintiff,  were  justified  in 
dealing  with  the  property  as 
though  the  mortgage  was  proper- 
ly discharged.  (Costelloagt.  Meade, 
ante,  356.) 


15.  When  a  man  so  conducts  him- 
.    self,  whether  intentionally  or  not, 

that  a  reasonable  person  would  in- 
fer that  a  certain  state  of  things 
exists  and  acts  on  that  inference, 
he  shall  be  estopped  from  denying 
it  (Cornish  agt.  Abington,  4  Hurl 
&  Norman,  550).  .(Id.) 

16.  Effect  of  laches  considered.  (Id.) 

17.  In  March,  1873,  one  R.  was  the 
owner  of    premises  subject  to  a 
mortgage  for  $8,000  held  by  one 
Aymar.  R.  desiring  to  raise  more 
money,    a    mortgage    for    $7,000 
was  executed  to  one  Pardee,  dated 
March    25,    1873,    and    recorded 
April  4,  1873,  but  Pardee  having 
refused    to    make    the    loan    the 
plaintiff   agreed  to  advance   the 
money  and  took  an  assignment  of 
the  mortgage  from  Pardee,  dated 
April  16,  1873,  and  recorded  April 
17,    1873.     The  acknowledgment 
to  this  assignment,  though  regular 
upon  its  face  was,  in  fact,  taken 
by  a  notary  public  of  New  York 
county  out  of  his  county,  to  wit, 
in  the  state  of  New  Jeresy.     Sub- 
sequently Aymar  desiring  to  have 
his  money  a  search  was  made  by 
the  Seaman's  Savings  Bank,  which 
had  agreed  to  furnish  the  money, 
and  the  Pardee  mortgage  discov- 
ered; thereafter    by  an  arrange- 
ment between  Pardee  and  R.  the 
former  executed    a    satisfaction- 
piece  of    the    mortgage    and  an 
entry  was  made  by  the  register  to 
the  effect  that  the  same  was  dis- 
charged of  record ;  the  assignment 
to    the    plaintiff    being   then   on 
record.       Subsequently     another 
mortgage    was    given    upon    the 
premises  and  the  same  was  there- 
after assigned  to  defendant  H. 
In  an  action  to  foreclose  plaintiff's 
mortgage  it  was  claimed  that  the 
acknowledgement  to  the  assign- 
ment from  Pardee  to  plaintiff  was 
void  and  its  record  was  not  notice 
to  subsequent  mortgagees. 

Held,  that  the  plaintiff  having 
acquired  title  to  the  mortgage 
which  was  recorded,  and  the 
assignment  and  certificate  of 
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acknowledgment  being  in  due 
form  and  recorded,  notice  was 
thereby  given  to  all  subsequent 
purchasers  or  mortgagees  that  he 
was  the  owner  thereof,  and  his 
rights  were  not  affected  by  the 
discharge  of  the  mortgage  by  the 
Register: 

That  the  recording  of  the 
assignment  to  plaintiff,  as  a  notice 
to  subsequent  mortgagees,  was  not 
invalidated  by  proof  that  the 
acknowledgment  was  taken  in 
New  Jersey  by  a  notary  public  of 
New  York  county,  when  his  cer- 
tificate was  in  due  form  and  pur- 
ported to  have  been  taken  in  New 
York.  (Heilbrun  agt.  Hammond, 
13  Hun,  474.) 

18.  One  Nelson,  on  October  13, 1874, 
in    pursuance    of     an    usurious 
agreement  entered  into    between 
himself  and  the  plaintiff,  executed 
and  delivered  to  it  four  bonds  and 
mortgages.    On  February  19,  1875, 
he  conveyed  the  property  covered 
thereby  to  one  L.,  subject  to  the 
mortgages.     On  March  15,  1875, 
L.  conveyed  the  same,  subject  to 
the  mortgages,  to  W.,  who,   on 
March  23,    1876,  reconveyed  the 
premises  to  Nelson,  the  convey- 
ance not  being  stated  to  be  sub- 
ject to  the  mortgages. 

In  an  action  brought  to  fore- 
close the  mortgages,  held,  that 
Nelson,  being  the  "borrower," 
and  the  mortgages  being  liens  only 
upon  his  own  property,  was 
entitled  to  set  up  the  defense'  of 
usury  and  have  the  bonds  and  the 
mortgages  collateral  thereto  de- 
clared null  and  void. 

Quare,  whether,  if  any  of  the 
intermediate  grantees  of  the  prop- 
erty had  become  bound  for  the 
payment  of  the  bond  and  mortg- 
age, the  mortgage  might  not  be 
considered  as  collateral  security 
for  that  liability,  and  enforceable 
with  it.  (Knickerbocker  Life  Ins. 
Co.  agt.  Nelson,  13  Hun,  3*31.) 

19.  One  Benham  conveyed  certain 
real  estate  to  one  Pennock,    and 
took     back     a     purchase-money 


mortgage  for  $2,800,  as  to  $1,400 
of  which  it  was  provided  that,  as 
Benham'swife  had  refused  to  join 
in  the  deed,  it  should  be  set  apart 
as  an  indemnity  against  her  claim 
of  dower,  the  interest  to  be  paid 
to  Benham  during  his  life,  and  in 
case  he  survived  his  wife,  the 
principal  to  be  paid  to  him  or  his 
heirs,  executors  or  administrators; 
in  case  she  survived  him  the 
interest  to  be  paid  to  her  during 
her  life,  if  she  elected  to  receive 
it  instead  of  claiming  her  dower, 
and  if  not,  then  no  interest  to  be 
paid  until  her  death,  but  the 
principal  to  be  paid  within  twelve 
months  thereafter  to  the  heirs, 
executors  or  administrators  of 
Benham.  Benham  assigned  the 
mortgage,  and  the  same  was  paid 
and  by  the  assignee  satisfied  of 
record.  The  wife  survived  the 
husband  and  elected  to  take  the 
interest  of  $1,400,  instead  of  her 
dower.  After  her  death  the 
administrator  of  Benham  brought 
this  action,  claiming  that  Benham 
had  no  right  to  assign  the  mortg- 
age; that  the  $1,400  therein  re- 
served was  made  a  trust  fund  for 
the  benefit  of  Benham's  heirs,  and 
that  the  payment  to  the  assignee 
did  not  satisfy  the  same. 

Held,  that  the  assignment  by 
Benham  was  valid,  and  that  the 
payment  to  the  assignee  satisfied 
and  disharged  the  mortgage. 
(Beriliam  agt.  Pennock,  13  Hun, 
103.) 

20.  In  an  action  to  foreclose  a  mort- 
gage the  costs  are  in  the  discretion 
of  the  court. 

Where  a  referee  in  such  a  case 
decides  that  the  plaintiff  is  only 
entitled  to  certain  costs,  his  error, 
if  any,  can  only  be  corrected  by 
an  appeal  from  the  judgment, 
and  not  upon  the  motion.  (Lossee 
agt.  Ellis,  13  Hun,  656.) 

21.  A  mortgage  may  be  executed  or  a 
judgment    confessed    as  security 
for  future  advances,  to  be  made 
in  pursuance  of  a    contempora- 
neous agreement,  and  such  mort- 
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gage  or  judgment  will  be  valid  and 
effectual  as  against  subsequent  in- 
cumbrancers  having  notice  there- 
of. All  advances  made  after  the 
attaching  of  a  subsequent  lien, 
by  mortgage  or  judgment,  are 
subject  to  the  priority  of  the  latter 
lien.  The  object  for  which  the 
mortgage  is  given  and  the  amount 
of  the  advances  made  may  be 
shown  by  parol.  (Hatt  agt.  Grouse, 
13  Hun,  557.) 

22.  Parol  evidence  is  also  admissible 
to  show  that  the  mortgage  was 
given   to  secure  advances  to  be 
made  by  a  party  not  named  in  the 
mortgage.     (Id.) 

23.  The  English  rule  prohibiting  at- 
torneys from  taking,  in  advance, 
a  security  for  the  payment  of  the 
future  costs  of  the  litigation  is  not 
in  force  in  this  state.    (Id.) 


MORTGAGE  FORECLOSURE. 

1.  The  A.  and  G.  W.  R.  Co.  was  in- 
corporated under  the  laws  of  the 
states  of  Pennsylvania,  Ohio  and 
New  York.  A  mortgage  upon  the 
Ohio  division  was  executed  to  one 
M.,  as  trustee,  and  another  and 
subsequent  mortgage  upon  all  the 
property  in  the  three  states  was 
executed  to  T.  and  D. ,  as  trustees, 
who  brought  suit  in  each  of  the 
three  states  to  foreclose  the  same. 
The  same  receiver  was  appointed 
in  each  state.  An  application  was 
made  in  the  New  York  suit  by  the 
plaintiff,  as  creditor,  for  relief  as 
against  the  receiver.  Such  appli- 
cation was  opposed  upon  the 
ground,  among  others,  that  the 
principal  suit  was  in  Ohio;  that 
the  suits  in  New  York  and 
Pennsylvania  were  auxiliary  only 
thereto,  and  that  the  relief  against 
the  receiver  could  properly  be  ob- 
tained only  in  the  Ohio  suit: 

Held,  that  the  objection  was  un- 
tenable. The  proceedings  in  each 
of  the  states  were  independent,  so 
far  as  they  related  to  the  property 
within  its  limits,  and  the  relief 


asked  for  might  be  obtained  in 
the  New  York  suit  without  in- 
trenching upon  or  conflicting  with 
the  orders  or  decisions  found  to 
be  within  the  province  of  the  court 
of  the  state  of  Ohio.  (Matter  of 
United  States  'Soiling  Stock  Com- 
pany, ante,  286.) 

2.  It  is  the  duty  of  the  court  to  dis- 
tribute moneys  received  at  judicial 
sales.     After  moneys  have  been 
paid  into  the  hands  of  court's  offi- 
cers, the  court  must  see  that  they 
reach  those  entitled  to  them.     The 
court,  and  not  a  referee  appointed 
to  execute  the  judgments  of  fore- 
closure, must  determine  the  pri- 
ority of  liens.     (Eleventh  Ward 
Savings  Sank  agt.  Hay,  ante,  444.) 

3.  If  liens  be  equal  in  rank,   the 
power  of  the  court  to  protect  that 
equality  is  not  impaired  by  any 
error  which  a  referee  may  have 
fallen  into  in  making  a  sale.   (Id.) 

4.  If  fraud,   misconduct,    surprise, 
or  well  grounded  misapprehension 
has  prevented  the  sale  of  the  prop- 
erty for  the  price  that  ought  to 
have  been  obtained,  or  if  for  any 
other  reason  it  should  be  inequit- 
able to  permit  the  sale  to  stand,  a 
resale  will  be  ordered.     (Id.) 

5.  But  where  no  one  applies  for  a 
resale,  and  where  all  parties  are 
content  that  the  sale  shall  stand, 
and  where   justice  can  be  done 
without  a  resale,   the  court  will 
not  order  one  of  its  own  motion. 
(Id.) 

6.  Where   three  actions  were  each 
commenced  to  foreclose  a  separate 
mortgage  of  equal  date,   lien  and 
time   of  record    and    amount  of 
purcJiase-money    upon    the    same 
parcel  of  land,  said  three  mort- 
gages having  been  originally  made 
to  secure  the   separate   amounts 
due  to  each  of  the  joint  grantors 
of  said  lands.     The  actions  were 
numbered  1,  2  and  3.     Three  sepa- 
rate judgments  have  been  entered, 
all  of  which  bear  date  November 
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20,  1876,  and  filed  on  November 
22,  1876.  The  referee  appointed 
in  and  by  said  judgments  to  sell 
the  mortgaged  premises,  on  the 
day  advertised  for  said  sale, 
offered  the  same  for  sale  under 
the  judgment  in  action  No.  1,  and 
the  premises  were  sold  for  $34,500. 
Afterward  the  same  premises  were 
offered  for  sale  under  judgment 
No.  2,  and  were  struck  off  to  the 
same  purchaser  for  $350,  and  im- 
mediately thereafter  the  same  pre- 
mises were  again  offered  for  sale 
by  the  referee  under  judgment 
No.  3,  and  were  struck  off  to  the 
same  purchaser  for  $250.  On 
petition  of  one  of  the  sureties  for 
the  payment  of  said  mortgaged 
debt,  asking  that  an  order  be 
made  in  said  actions  directing  the 
referee  to  apply  the  amount  of  the 
proceeds  or  the  sales  under  said 
judgments  proportionably  to  each : 

Held,  first,  that,  no  one  of  the 
mortgages  had  any  priority  over 
the  others,  and  the  referee  should 
not  be  permitted  to  give  prece- 
dence to  one  of  the  judgments, 
simply  because  he  finds  it  marked 
No.  1.  The  court  itself  had  no 
power  to  give  that  judgment  or 
that  mortgage  priority. 

Second,  It  is  the  duty  of  the 
court  to  protect  the  equality  of 
liens  where  it  exists,  and,  in  per- 
forming that  duty,  the  court  will 
look  behind  the  proceedings  of 
the  referee  to  the  transaction  out 
of  which  the  liens  arose. 

Third,  These  three  mortgages 
being  equal  liens,  equity  requires 
that  the  money  received  at  the  sale 
should  be  divided  among  them 
proportionably. 

Fourth,  The  sureties  are  entitled 
to  make  the  petition.  The  plain- 
tiff could  demand  such  a  division, 
and  the  sureties,  by  right  of  sub 
rogation,  may  demand  it  likewise. 
They  are  bound  by  the  judgments 
in  these  actions,  and  on  paying 
the  mortgage  debt  to  the  plaintiff 
they  will  become  entitled  to  all  the 
securities  for  that  debt  which  the 
plaintiff  possesses. 

Fifth,  Although  the  petitioner 


has  not  paid  the  debt,  he  is  liable 
to  pay  it,  and  "the  same  equity 
which  enables  a  surety,  after  pay- 
ment by  himself,  to  recover  the 
amount  from  his  principal,  war- 
rants him  to  file  a  bill  to  compel 
payment  by  the  principal,  when 
he  has  been  brought  under  liabil- 
ity, by  the  debt  falling  due,  though 
he  may  not  have  been  actually 
sued."  Unfler  this  principle,  the 
petitioner  is  not  prematurely  ap- 
plying for  relief.  (Id.) 


MOTIONS  AND  ORDERS. 

1.  It  seems  that  an   order,  in  pro- 
ceedings for  the  sale  by  a  general 
assignee  in    bankruptcy  of    the 
property  of  the  bankrupt,  direct- 
ing the  sale  of  the  right,  title  and 
interest,  &c. ,  of  the  bankrupt,  Ls 
sufficient ;  it  is  not  necessary  that 
it  should   direct  the  sale  of  the 
right,  title  and  interest  which  the 
assignee  acquired  by  the  decree  in 
bankruptcy.     (Smith  agt.  Scholte, 
68  N.  Y.,  41.) 

2.  Where  a  question  of  fact  arising 
upon  a  motion  is  referred,  as  au- 
thorized by  the  Code  (see.  27),  the 
court  has  no  authority  to  allow 
disbursements  in  addition  to  ten 
dollars  costs  of  motion.    (Concklin 
agt.  Taylor,  68  N.  Y.,  221.) 

3.  A  motion  by  an  assignee  of  a 
judgment  to  vacate  a  satisfaction 
thereof,  executed  by  the  judgment 
creditor  after  assignment,  is  ad- 
dressed to  the  discretion  of  the 
court ;  it  may  hear  and  determine 
the  motion  on  the  merits,  or  may 
compel  the  judgment  debtor,  in 
order  to  contest  the  validity  of  the 
judgment   and    the  right   of    the 
claimant  to   collect   the    amount 
thereof,  to   bring   an   action   for 
that  purpose ;  and  the  exercise  of 
this     discretion  cannot  be  inter- 
fered with  by  this  court.     (Id.) 

4.  The  disbursements  upon  such  a 
motion  are  not  costs  in  an  inter- 
locutory proceeding,  within  sec- 
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tion  311  of  the  Code,  and  no  pro- 
vision is  made  by  the  Code  for 
their  allowance.  (Id.) 

5.  An    attachment   cannot   be   de- 
manded as  matter  of  right;  and 
whether   in  a  particular  case  it 
should   issue  is  within   the   dis- 
cretion of    the  court;  an  order, 
therefore,  refusing^  the  writ  is  not 
reviewable  here.      (Sartwell  agt. 
Field,  6BN.  T.,  341.) 

6.  Upon  application   made  by  the 
attorney-general  under  the  act  of 
1853,  in   reference  to   life  insur- 
ance companies  (sec.  17,  chap.  463, 
Laws  of  1853),  for  the  dissolution 
of   a  life  insurance  company,  an 
order  of  reference  to  take  proofs 
touching     the    application    was 
granted.      The   motion  was    op- 
posed upon  affidavits  to  the  effect 
that  the  corporation  had  already 
"been  dissolved  by  a  judgment  in 
an  action  brought  under  the  pro- 
visions of  the  Revised  Statutes  (a 
R.  8.,  464,  sec.  39),  providing  for 
proceedings  against  corporations 
in  equity,  in  which  action  a  re- 
ceiver had  been  appointed.     Held, 
that  the  order  did  not  involve  a 
decision  as  to   the  effect  of  the 
judgment  or  the  rights  of  the  par- 
ties; that  it  was  simply  an  inter- 
locutory, not  a  final  order ;  that  it 
did  not  affect  a  substantial  right; 
and,   therefore,  was    not  review- 
able  here.     (In,  re  Atty.-Gen.  agt. 
Contl.  L.  Ins.  Co,  68  N.  Y.,  343.) 

7.  Where  an  order  of  general  term 
reversing    a  judgment     entered 
upon  the  report  of  a  referee  does 
not   state   that  the  reversal  was 
upon   questions   of    fact,    unless 
some  error  of  law  appears  in  the 
case,    the    order  cannot  be  sus- 
tained in  this  court;  the  evidence 
cannot  be  looked  into  here  for  the 
purpose  of  ascertaining  whether 
the  general  term  should  have  re- 
versed on  the   ground  that  the 
findings  of  fact  were  against  the 
weight  of  evidence.      (Foster  agt. 
Persch,  W  N.  T.,  400.) 


8.  An  objection  to  evidence,  taken 
under  a  commission,  that  the  com- 
mission was  not  executed  by  the 
person  intended,  should  be  raised 
by  motion  to  suppress  where  the 
party  has  an  opportunity  so  to 
do;    if    not  so  raised  it  will  be 
deemed  to  have  been  waived;  it 
cannot  be  raised,  upon  the  trial, 
where  the  party  had  knowledge 
of  the  fact  a  sufficient  time  before 
the  trial  to  enable  him  to  make 
the  motion.     (Newton  agt.  Porter, 
69  N.  Y.,  133.) 

9.  An  order  of  general  term  revers- 
ing a  judgment  entered  upon  a  de- 
cision of  the  court  on  trial  without 
a  jury,  which  order  does  not  direct 
a  new  trial  and  upon  which  no 
judgment  has  been  entered,  is  not 
reviewable  in  this  court ;  it  is  not 
an  order  granting  or  refusing  a 
new  trial,  nor  is  it  a  final  judg- 
ment.     (Rust    agt.     Hauselt,    69 
N.  Y.,  485.) 

10.  Where  an  order  of  special  term 
quashing  a  return  to  a  writ  of  al- 
ternative mandamus  and   direct- 
ing a  peremptory  mandamus,   is 
reversed    by    the    general    term, 
with  liberty  to  the  relator  to  de- 
mur or  to  take  issue  upon  the  alle- 
gations of  the  return,  the  order  of 
general  term  is  not  appealable  to 
this  court;  it  is  not  a  final  order, 
nor  does  it    affect  a  substantial 
right,  and  it  is  a  matter  of  discre- 
tion.   (People  ex  rel.  agt.  Clyde,  69 
ft  Y,  603.) 

11.  A  notice  of  motion  to  dismiss  an 
appeal  to  this  court  is  not  fatally 
defective  because  of  an  omission 
to  specify  therein  upon  what  pa- 
pers the  motion    will  be  made; 
the  nature  of  the  motion  apprises 
the  appellant  that  it  is  based  up- 
on the  record.     (Browne  agt.  Tay- 
lor, 69  JV.  Y,  627.) 

NEGLIGENCE. 

1.  To  maintain  an  action  for  per- 
sonal injury  occasioned  by  the 
negligence  or  want  of  care  of 
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,  another,  it  must  be  made  to  appear 
that  the  defendant  owed  some 
duty  or  obligation  to  the  party 
injured  which  he  failed  to  dis- 
charge or  perform.  Unless  there 
is  some  contract,  duty  or  services 
which  a  party  is  bound  to  fulfill, 
there  can  be  no  negligence,  fault 
or  breach  of  the  obligation.  (Mc- 
Alpin  agt.  Powell,  ante,  163.) 

2.  The    deceased    was    a    bright, 
intelligent  boy,  nearly  ten  years 
of  age,  living  with  his  father,  who, 
with    his    family,    occupied    the 
upper  story  of  defendant's  tene- 
ment-house, and  used  the  room, 
the  window  of  which  opened  on 
the  fire-escape,  for  working  at  his 
trade  as  a  shoemaker.     The  boy, 
immediately  previous  to  the  acci- 
dent, sat  on  the  window-sill,  the 
window  being  open,   and   being 
about  fifteen  inches  from  the  floor, 
and  about  the  same  distance  from 
platform  of  fire-escape.    The  de- 
ceased stepped  on   the  platform 
of  the  fire-escape  (the  dimension 
of  which  was  about  eight  by  three 
and  a  half  feet,  and  which  had  an 
iron  railing  around  its  outside), 
and  passed  to  the  end,  where  there 
was  a  trap-door  and  a  ladder  lead- 
ing to  the  platform  in  the   next 
story  below.     The  hinges  of  the 
trap-door,  which  were  rusted  and 
only  fastened  with  a  small  wire 
and  a  string,  gave  way,  and  he 
was  precipitated  below  and  killed : 

Held,  that  the  deceased  had  no 
right  to  go  upon  the  platform,  and 
was  there  for  no  legitimate  pur- 
pose. It  was  not  intended  for  any 
such  use,  and  the  act  of  the  de- 
ceased in  entering  upon  and  pass- 
ing along  the  platform  was  in 
violation  of  the  purpose  for  which 
it  was  designed : 

Held,  further,  that  under  such  a 
state  of  facts,  and  where  a  person 
thus  voluntarily  exposes  himself 
to  danger  and  is  injured,  there  is 
no  rule  of  law  which  authorizes  a 
recovery.  (Id.) 

3.  The    distinction    between   cases 
where  an  infant  is  injured  while 
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lawfully  in  the  highway,  which  it 
has  the  right  to  travel  and  use, 
and  where  he  is  palpably  invading 
the  premises  of  another,  and  is  a 
mere  trespasser  at  the  time  of  the 
injury,  pointed  out  and  com- 
mented upon.  (Id.) 

4.  The  owner  of  a  building  rented 
to   a  tenant  without  a  covenant 
that  the  landlord  should  keep  the 
same  in  repair,  is  not  responsible 
for  damages  occasioned  by  neglect 
to  repair.    (Id.) 

5.  Whether   there  was   negligence 
of  the  tenant  in  not  protecting  the 
window  with  temporary  grate  or 
bars  which  exempted  the  defend- 
ant   from  liability,   quaere.    (Id.) 

6.  The  board  of  education  was  ex- 
pressly created  a  corporation  for 
all  the  purposes  of  the  act  creat- 
ing it,  with  power  to  take  and  hold 
property,  both  real  and  personal, 
devised  and  transferred  to  it  for 
the  purposes  of  public  education 
in  the  city  of  New  York.     (Dono- 
van agt.  Board  of  Education,  ante, 
176.) 

7.  An  action  will  lie  against   the 
board  of  education  of  the  city  of 
New  York  for  negligence  in  the 
execution  of  its  corporate  duties. 
(Id.) 

8.  It  is  made  the  duty  of  the  board 
of  education  (by  the  statutes  which 
created  it)  to  have  the  safe-keeping 
of  all  premises  used  for  public 
ward  schools  in  the  city  of  New 
York,  and  to  examine  the  safety 
of  all  school  premises,  and  to  see 
that  the  same  are  kept  safe  and  in 
good  order. 

Held,  that  an  action  will  lie  to 
recover  damages  for  personal  in- 
juries sustained  by  plaintiff  by 
falling  into  an  unguarded  opening 
extending  from  the  yard  of  a  pub- 
lic school  building  into  the  cellar 
of  said  building  in  consequence 
of  the  negligence  of  the  defend- 
ant (the  board  of  education)  allow- 
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ing  the  covering  thereof  to  be  left 
open.     (Id.) 

9.  Where    the    complaint    alleged 
that  the  defendant  was  a  corpora- 
tion   created    by,    and     existing 
under,  the  laws  of  the  state  of 
New  York,  and  that  as  such  it 
was  not  only  its  duty  to  see  that 
the  school   premises  in  question 
were  kept  safe  and  in  good  order, 
but  also  that  it  occupied  and  had 
the  control  and  safe-keeping  of  the 
same,  with  the  appurtenances,  &c., 
«fec.: 

Held,  that  these  allegations  suffi- 
ciently aver  the  legal  capacity  of 
the  defendant  to  be  sued,  and  as 
they  are  expressly  admitted  by  the 
answer,  the  defendant  is  not  in  a 
position  to  insist  that  the  duty 
averred  rested  upon,  and  the  use 
and  occupation  in  truth  was  by 
and  in,  the  .trustees  of  the  ward 
in  which  the  premises  are  situate, 
and  that  if  there  was  any  negli- 
gence, it  was  by  an  employe  of 
the  trustees  of  the  ward,  for  whose 
act  or  omission  the  defendant  is 
not  responsible.  (Id.) 

10.  A  party  who  formally  and  ex- 
plicitly admits,  by  his  pleading, 
that  which  establishes  the  plain- 
tiff's right,  will  not  be  suffered  to 
deny  its  existence,  or  to  prove  any 
state  of  facts    inconsistent  with 
that    admission.    (Id.) 


NEW  STATE  CAPITOL. 

1.  It  is  provided  bv  chapter  634  of 
Laws  of  1875  (pages  809,  810)  that 
all  contracts  for  work  to  be  done 
upon  the  new  capitol  shall  be 
awarded  to  the  lowest  bonafide  re- 
sponsible bidder  or  bidders. 

Held,  that  the  statute  requires  the 
successful  bidder  to  be  a  respon- 
sible one,  that  is  "  able  to  respond 
or  to  answer  in  accordance  with 
what  is  expected  or  demanded," 
in  addition  to  the  giving  of  the 
bond  for  the  faithful  performance 
of  the  contract.  (People  ex  rel. 
Martin  agt.  Dorsheimer,  ante,  118.) 


2.  He  is  not  to  be  deemed  a  respon- 
sible bidder  because  he  offers  ad- 
equate security  for  the  perform- 
ance of  the  contract.     (Id.) 

3.  Where  the  contracting  board  has 
passed  upon  the  pecuniary  respon- 
sibility of  a  bidder,  and  rejected 
his  bid  because  their  conclusion 
was  unfavorable  to  him  in  that 
particular,  the  court  will  not  in- 
terfere so  long  as  there  has  been 
no  abuse  of  discretion.     (Id.) 


NEW  YORK  (CITY  OF). 

1.  A  party  is  entitled  to  recover  for 
labor    performed     and    materials 
furnished  in  the  repair  of  sewers, 
in  the  city  of  New  York,  previous 
to    January    1,    1876,    under    an 
agreement  to  pay  what  they  were 
reasonably  worth  and  not  under  a 
contract  fixing  the  price  in  ad- 
vance   of    performance.     (Brown 
agt.  The  Mayor,  ante,  11.) 

2.  As  the  legislature  by  the  act  of 
1875  recognized  that  of  1871   as 
still  existing  when  the  former  was 
passed;  as  the  city  itself  by  its 
proper  officers  has  by  its  practice 
down  to  January  1,  1876,  declared 
that  the  latter    act  was    still  in 
force  when  the  claim  of  the  plain- 
tiff accrued,  which  practice  "has 
much  of  the  weight  of  judicial 
decision,"  and  as  the  performance 
of  the  work  by  contract  was  im- 
practicable : 

Held,  that  the  act  of  1871  was 
not  repealed  by  chapter  335  of 
Laws  1873,  entitled  "An  act  to 
reorganize  the  local  government 
of  the  city  of  New  York,"  and 
that  the  plaintiff  is  entitled  to 
recover.  (Id.) 

3.  General  and  broad  words  requir- 
ing   work    to   be    done   by  con- 
tract should  sometimes,  depending 
upon   the    nature  and   character 
of  the  service,  have  a  restricted 
meaning.     (Id.) 

4.  Where  the  city  has  received  the 
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value  of  the  claim  in  suit,  a  recov- 
ery should  not  be  defeated  upon 
the  sole  and  only  ground  that  its 
officers  had  misled  a  party  per- 
forming honest  labor,  by  causing 
it  to  be  done  in  a  manner  prohib- 
ited by  its  charter.  (Id.) 

See  ASSESSMENTS. 

Methodist  Episcopal    Church   of 
Harlem  agt.  Mayor,  ante,  57. 
Matter  of  Deering,  ante,  296. 
Matter  of  Van  Buren,  ante,  513. 

See  EQUITABLE  ACTIONS. 

The  Mayor   agt.    Union  Ferry 

Company,  ante,  138. 
The  Mayor   agt.    North   Shore 

Staten  Island  Ferry  Company, 

ante,  155. 

See  NEGLIGENCE. 

Donovan  agt.  Board  of  Educa- 
tion, ante,  176. 


NON-RESIDENT. 

ATTACHMENT. 

Oarlock  agt.  James,  ante,  306. 


NONSUIT. 

1.  General  usage,  long  continued  and 
unquestioned,  among  public  offi- 
cers in  matters  pertaining  to  the 
discharge  of  their  duties  is  of  great 
force,  and  the  practical  construc- 
tion thus  given  to  the  law  has 
much  of  the  weight  of  judicial 
decision.    (Brown  agt.  The-Mayor, 
ante,  8.) 

2.  The  action  is  for  work  done  for 
the  city  of  New  York  in  the  re- 
pair of  sewers,  and  was  ordered 
by  the  commissioners  of  public 
works,  under  the  act  of  1871  (chap- 
ter 220).    The  defendant  insisted 
that  the  act  of  1871  was  repealed 
by  chapter  335  of  the  Laws  of 
1873;  and  that  as  the  work  had 
not  been  done  by  contract,  as  pro- 
vided by  section  91  of  said  latter 
act,  the  plaintiff  could  not  recover. 

Held,  that,  as  the  city  of  New 


York  had  had  the  benefit  of  the 
labor  and  materials  of  the  plain- 
tiff's assignor,  and  as  they  were 
worth  the  price  charged  (which 
was  admitted  on  the  trial),  and  as 
the  city  had  paid  a  part  of  the 
claim,  a  nonsuit,  even  though  it 
followed  the  statute,  would  do  a 
grievous  wrong. 

Held,  further,  that,  in  view  of 
the  difficulty  created  as  to  the  leg- 
islative intent  in  these  various 
statutes  (in  relation  to  work  to  be 
done  for  the  city  of  New  York), 
upon  which  subject  the  practice 
of  the  city  officers  since  1873,  and 
the  character  of  the  work  done  by 
the  assignor  of  the  plaintiffs,  will 
throw  great  light,  the  proper 
course  is  to  open  the  cause  for  the 
reception  of  additional  evidence, 
so  that  every  fact  bearing  upon  the 
construction  of  these  statutes,  on 
which  this  action  depends,  may  be 
fully  considered.  (13.) 

8.  It  is  only  where  there  is  no  evi- 
dence in  law,  which,  if  believed, 
will  sustain  a  verdict,  that  the 
court  is  called  upon  to  nonsuit. 
(Bickett  agt.  Taylor,  ante,  126.) 

4.  Where  upon  the  trial  of  an  action 
by  a  referee  a  motion  is  made  on 
the  part  of  defendant,  at  the  close 
of  the  evidence,  to  dismiss  the 
complaint,  which  is  not  passed 
upon  at  the  time,  and  the  referee 
subsequently  makes  his  report 
with  findings  of  fact  adverse  to 
plaintiff,  and  as  a  conclusion  of 
law  finds  that  the  complaint  be 
dismissed  this  cannot  be  consid- 
ered the  same  as  a  non-suit,  but  as 
a  disposition  of  the  case  upon  a 
consideration  of  all  the  testimony 
(  Vanderlip  agt.  Keyser,  68  N.  T. , 
443.) 

NOTICE. 

1.  Form  of,  under  mechanic's  lien 
law.     (Dugan  agt.  Brophy,   ante, 
121.) 

2.  The  question  as  to  what  is  suf- 
ficient notice  to  put  a  party  on 
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inquiry  as  to  the  existence  of  a 
valid  mortgage  pointed  out.  (Pick- 
ert  agt.  Canal  Boat  Independence, 
ante,  205.) 

3.  A  defendant  in  an  action  to  fore- 
close a    mortgage    may    appear 
therein  by   attorney  alter   judg- 
ment, and  upon  such  appearance 
is  entitled  to  notice  of  subsequent 
proceedings.     (Martine  agt.  Low- 
enstein,  68  N.  T.,  456.) 

4.  The  sufficiency  of  a  notice  of  ap- 
pearance by  a  defendant  in  an  ac- 
tion in  the  supreme  court,  is  for 
that  court  to  determine,  and  ordi- 
narily cannot  be  reviewed  here. 
(Id.) 

5.  Publication  of  notice  of  the  dis- 
solution of    a   partnership    in    a 
newspaper,  at  the  place  where  the 
business  is  carried  on,  is  not  suffi- 
cient to  relieve  a  retiring  partner 
from     liability    for     subsequent 
transactions  in  the  firm  name  with 
one  having  dealings  with  the  firm 
prior  to  the  dissolution;  in  such 
case  notice  must  be  brought  home 
to  the  dealer,  or  it  must  appear 
that  facts  came  to  his  knowledge 
sufficient  to  advise  him  or  to  give 
him  reason  to  believe  that  a  disso- 
lution has  taken  place.      (Austin 
agt.  Holland,  69  N.  T.,  571.) 

6.  The  mailing  of 'a  notice  of  disso- 
lution,  property  directed  to  the 
party  sought  to  be  charged  with 
such  notice,  is  not  sufficient  alone 
to  relieve  the  retiring  partner;  it 
raises  a  presumption    of  notice, 
but  one  which  may  be  repelled  by 
proof  that  the  notice  was  not  in 
fact  received.     (Id.) 

7.  A  notice  of  motion  to  dismiss  an 
appeal  to  this  court  is  not  fatally 
defective  because  of  an  omission 
to  specify  therein  upon  what  pa- 
pers the  motion  will  be  made;  the 
nature  of  the  motion  apprises  the 
Appellant  that  it  is  based  upon  the 
record.  (Brown  agt.  Taylor  [Mem.], 
69  N.  T,,  627.) 


8.  To  produce  papers  on  trial,  pre- 
sumptions against  party  refusing 
to  comply  with.     (See  Cohen  agt. 
0.  L.  A.  Co.,  69  N.  Y.,  800.) 

9.  Of  mechanic's  lien,  what  necessary 
to  validate  lien.     (See  Hall  agt. 
Sheehan  [Mem.],  69  JV.  T.,  618.) 


NOTICE  OF  PROTEST. 

1.  "When  the  indorser  of  note  lives 
in  a  different  place  from  that  in 
which  presentment  or  demand  is 
to  be  made,  personal  service  of 
notice  of  protest  is  not  required, 
but  the  notice  may  be  served  on 
him  by  mail,  although  he  lives  in 
the  same  place  with  the  holder 
who  serves  the   notice.    (Wynen 
agt.  Schappert,  ante,  156.) 

2.  Delivery  to  a  city  letter  carrier  of 
a  notice  of  protest  inclosed  in  an 
envelope,  properly  addressed  and 
with  postage  prepaid,  is  good  ser- 
vice by  mail.    (Id.) 

3.  Where  a  note  held  in  New  York 
was  payable  in  Kutztown,  Penn- 
sylvania, and  the  holder  placed  it 
in  a  New  York  bank  for  collec- 
tion, which  sent  it  to  its  Pennsyl- 
vania correspondent,    a  bank  at 
Allentown,  within  eighteen  miles 
of  Kutztown,  whence  it  was  sent 
to  a  bank  at  Philadelphia,   and 
thence  to  a  bank  at  Reading,  and 
thence  to  Kutztown  for  present- 
ment, where  it  was  dishonored : 

Held,  that  each  agent  for  trans- 
mission of  the  note  for  collection, 
having  indorsed  it,  was  the  holder 
for  the  purpose  of  receiving  and 
giving  notice  of  protest;  and  that 
the  return  of  such  notices  by  the 
same  channel,  each  bank  forward- 
ing them  by  the  next  mail,  was 
not  an  unnecessary  and  unreason- 
able delay  which  discharged  the 
first  indorser.  (Id.) 

OFFER. 

1.  Where  an  action  is  brought  to 
set  aside  a  contract,  on  the  ground 
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that  the  plaintiff  was  induced  to 
enter  into  it  through  the  fraud  of 
the  defendant,  it  is  not  necessary 
that  the  complaint  should  contain 
an  offer  to  restore  what  has  been 
received  under  it.  It  is  only  when 
relief  against  an  illegal  contract 
is  sought,  and  a  statute  requires 
that  an  offer  to  do  equity  must  be 
made,  that  such  an  offer  is  neces- 
sary. (Hay  agt.  Hay,  13  Hun, 
315.) 

ORDER. 

1.  It  is  a  sufficient  compliance  with 
Rule  6  of  the  Rules  of  1874,  re- 
quiring the    sheriff  to  file  with 
the  clerk  the  order  of  arrest  and 
affidavits  on  which  it  was  granted, 
and  directing  that  a  copy  of  the 
rule  be  indorsed  on  the  order  of 
arrest  before  its  delivery  to  the 
sheriff,  if  the  substance  of    the 
rule  be  indorsed  upon  the  outside 

'  of  the  original  papers  given  to  the 
sheriff,  although  such  indorse 
ment  be  omitted  from  the  copy  of 
the  papers  served  upon  the  person 
arrested.  (Kopelowich  agt.  Kers- 
burg,  13  Hun,  178.) 

2.  An  order  of    the  special   term 
denying  a  motion  for  judgment 
on  the  ground  of  the  f  rivolousness 
of  a  demurrer,  is  not  appealable 
to   the  general  term.      Such    an 
appeal  is  expressly  forbidden  by 
section  537  of  the  Code  of  Civil 
Procedure.     (Smith  agt.  Rathbun, 
IS  Hun,  47.) 


OVERSEER  OF  THE  POOR. 

1.  The  act  of  1863  (Laws  of  1863, 
chapter  172)  making  it  the  duty  of 
an  overseer  of  the  poor,  of  a  town, 
to  render  an  account  to  the  town 
officers  of  such  town,  of  all  mo- 
neys received  and  disbursed  by 
him,  prescribes  "  no  punishment " 
for  the  "willful  neglect"  of  the 
duty  thereby  enjoined.  The  "  will- 
ful neglect  of  such  duty  is  there- 
fore a  misdemeanor  and  punish- 


able as  such  (3  R.  8.  [6th  ed.\  p. 
983,  sec.  101).  (Matter  of  Pickett, 
ante,  491.) 

2.  The  mittimus  may  be  either  in 
the  name  of  the  people  or  that  of 
the  justice  awarding  it,  but  the 
latter  is  the  most  usual.  (Li.) 


PARTIES. 

1.  In  an  action  on  a  policy  of  fire 
insurance,  where  the  loss  was  pay- 
able to  others  than  the  party  in- 
sured, the  insured  may  be  a  proper 
and  necessary  party.    In  this  case, 
though   the  loss  was  payable  to 
others,  from  the  nature  of  the  in- 
sured's  agreement  with  them,  she 
having  obligated   herself  to  pay 
them  an  agreed  price  for  the  prop- 
erty insured  and  damaged  by  the 
fire,  she  had  an  interest  in  the 
subject  of  the  action,  and  in  ob- 
taining the  judgment  demanded, 
and  was  properly  joined  as  plain- 
tiff (Code  of  Procedure,  sec.  446.) 
(Lather  agt.  Northwestern  National 
Insurance  Co.,  ante,  324.)    - 

2.  Where  the  builder  had  an  equita- 
ble interest  under  the  contract,  and 
would  be  entitled  to  the  premises 
upon  complying  with  the  terms  of 
a  contract  with  the  owner,  which 
he  never  did,  held,  that  in  an  ac- 
tion by  the  owner  of  the  land  to 
foreclose  the  interest  of  the  builder, 
the  persons  filing  the  notices  of 
lien  and  making  adverse  claims  to 
the  owner  were  proper    parties. 
(Holleyngi.  VanDohen,  ante,  333.) 

See  ADMINISTRATOR. 

Gulke  agt.  Uhlig,  ante,  434. 

3.  Upon    the  trial  of   this  action, 
brought  to  foreclose  a  bond  and 
mortgage,   in  which  the  defense 
was  payment,  the  plaintiff  having 
been  subpoenaed  to  produce  the 
bond  was  called  as  a  witness  and 
asked  if  he  had  it,  to  which  he 
said  he  did  not  have  it ;  that  he 
did  not  have  it  in  his  possession 
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when  subpoenaed.  The  court 
then  stated  that  the  question  was, 
whether  he  had  control  of  it. 
After  about  an  hour  had  been  oc- 
cupied by  counsel  in  his  efforts  to 
find  out  where  the  bond  was,  the 
counsel  for  the  plaintiff  stated 
that  he  had  it  in  his  pocket,  and 
being  asked  by  the  court  if  he 
would  produce  it  said  that  he 
declined  to  do  so  at  present, 
whereupon  the  justice  ordered  the 
complaint  to  be  stricken  out. 

Held,     that    this    was    proper. 
(8  help  agt.  Morrison,  13  Hun,  110.) 

To  action  —  the  husband  and  not 
the  wife  is  the  proper  party  plain- 
tiff in  an  action  to  recover  for 
services  rendered  by  the  wife  af- 
ter her  marriage.  (See  Cuck  agt. 
Quackenbush,  IS  Hun,  107.) 

4.  A    plaintiff    suing  upon  an  as- 
signed claim,  is  the  real  party  in 
interest,  under  the  Code,  if  he  has 
a  valid  transfer  as    against    the 
assignor  and  holds  the  legal  title 
to  the  demand  ;  the  defendant  has 
no  legal  interest  to  inquire  whether 
the  transfer  was  an  actual  sale  or 
merely  colorable,   or   whether    a 
consideration  was  paid  therefor. 
While  such  an  inquiry  may  be- 
come   material  if   the  rights    of 
creditors    are    involved  or  when 
some    defense    or    counter-claim 
against  the  assignor  is  sought  to 
be    interposed,    it  constitutes  no 
defense  on  the  ground  that  the 
plaintiff  is  not  the  real  party  in 
interest.     ( Sheridan  agt.  Mayor, 
&o.,QSN.  F.,30.) 

5.  A  promise  for  a  valid  considera- 
tion by  A.  to  B.  gives  no  right  of 
action    to    C.,    he    being  neither 
privy  to  the  contract  nor  to  the 
consideration  unless  it  was  made 
for  his  benefit    and  he    was  the 
party  intended    to  be    benefited  ; 
the  fact  that  a  benefit  would  inure 
to  him  from  the  performance  is 
not  sufficient.  ( Simson  agt.  Brown, 
68  N.  T.,  355.) 

6.  Where  an  entry  upon  premises  is 


made  by  a  husband,  under  claim 
of  title,  by  virtue  of  a  grant  to 
himself  and  wife  as  joint  tenants, 
and  they  continue  in  joint  occu- 
pation thereof,  the  wife  asserting 
a  claim  to  the  land  and  to  the 
possession  in  her  own  right,  she  is 
properly  joined  with  her  husband 
and  is  a  necessary  party  defendant 
in  an  action  of  ejectment.  (  Stew- 
art agt.  Patrick,  68  N.  T.,  450.) 

7.  It  is  for  the  state  to  make  inquiry 
into  an  excess  on  the  part  of  a 
religious  corporation  in  its  accu- 
mulation ;  to  enable  a  person  or 
other  corporation    so    to    do  he 
must  be  in  a  position  to  claim  an 
interest    in  the  property  if  it  is 
adjudged  that  the  nominal  owner 
may  not.    (Rector,  &c.,  agt.  Hector, 
&c.,  68^.  Y.,  571.) 

8.  An  action  against  an  officer  of  a 
corporation  to   recover  damages 
for  a  fraudulent  misappropriation 
and  conversion  by  him  of  the  cor- 
porate   property,    can    only    be 
brought  by  a  stockholder  in  his 
own  name  after  application  to,  and 
a  refusal  on  the  part  of  the  cor- 
poration   to     bring    the    action. 
(Greaves  agt.  Gouge,  69  N.  T.,  154.) 

9.  In  case  of  such  refusal,  the  stock- 
holder may  bring  an  action  for 
the  benefit  of  himself  and  other 
stockholders,  but  must  make  the 
corporation    a    party    defendant, 
alleging    in    his    complaint,   and 
proving  the  refusal.     (Id.) 

10.  The  fact  that  the  wrongful  acts 
of  the  officer  have  depreciated  the 
market  value  of  the  capital  stock 
held  by  the  stockholder,  to  an  ex- 
tent greater  than  its  share  of  the 
actual    loss    sustained,   does  not 
authorize  an  action  by  the  stock- 
holder in  his  own  name  without 
making  the  corporation  a  party, 
to  recover  the  difference  between 
the  actual  loss  and  the  deprecia- 
tion.    (Id.) 

11.  Goods  shipped  under  bill  of  lad- 
ing to  order  of  the  shipper  may 
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be  transferred  by  delivery  of  the 
bill  of  lading  without  indorsement. 
(Mer.  Bank&gi.  Un.  B.  H.  and  Tr. 
Co.,QQN.  T.,  373.) 

12.  Under  the  Code  the  transferee  of 
a  bill  of  lading  may  bring  an  ac- 
tion thereon    in  his    own    name 
against  the  carrier.     (Id.) 

13.  The  firm  of  R.  G.  G.  &  Co.  ar- 
ranged with  plaintiff  for  a  credit 
of  £10,000  sterling,    in  favor  of 
their  agents  T.  &  Co.,  at  Yoka- 
hama,   to  be  availed  of   by  the 
drafts  of  T.  &  Co.,  on  plaintiff  's 
London  agents,  who  were  to  ac- 
cept the  drafts  upon  the  hypothe- 
cation, by  the  drawers,  of  bills  of 
lading  of  teas  purchased  by  them 
for  R.   G.   G.   &  Co.     T.   &  Co. 
shipped  to  New  York  672  pack- 
ages of  tea  which  were  by  the 
bill  of  lading  deliverable  to  order 
of  shippers.    Plaintiff  paid  a  draft 
accepted  by  its  London  agent  on 
receipt  from  it  of  the  bill  of  lad- 
ing, invoice  and  consular  certifi- 
cate.    The  bill  of  lading  was  not 
indorsed    by    T.    &    Co.     In    an 
action  upon   the  bill  of  lading, 
held,  that  the  evidence  authorized 
a  finding  that  the  bill  of  lading 
was  delivered  with  intent  to  pass 
the  title.    (Id.) 


PARTITION. 

1.  Adam  Muller  left  him  surviving 
his  widow  and  four  children,  to 
whom  he  bequeathed  by  will  the 
rents  and  inoome  of  his  real  and 
and  personal  estate,  one-half  to 
his  widow  and  the  other  moiety 
to  his  children,  until  the  youngest 
attained  the  age  of  twenty-one, 
when,  in  case  of  the  survival  of 
the  widow,  one-half  of  the  realty 
was  to  be  set  apart,  she  to  retain 
the  income  therefrom  until  her 
decease,  the  other  half  to  be 
equally  divided  among  the  chil- 
dren in  fee.  In  case  01  the  death 
of  the  widow  before  the  event 
mentioned,  the  whole  of  the  realty 
to  be  equally  divided  in  fee,  when 


the  youngest  child  attained  the 
age  of  twenty-one  years,  an  event, 
it  is  conceded,  that  has  not  yet 
happened.  Action  was  brought 
by  the  guardian  of  the  infant  heirs 
for  partition,  and,  after  sale  of 
their  lands,  motion  is  now  made 
to  compel  the  purchasers  to  take 
title: 

Held,  that  the  supreme  court,  as 
a  court  of  equity,  has  no  inherent 
original  authority  to  direct  the 
sale  of  the  real  estate  of  infants; 
and  that  the  general  provision  of 
the  statute  declaring  that  "  No 
real  estate,  or  term  of  years,  shall 
be  sold,  leased  or  disposed  of  in 
any  manner  against  the  provisions 
of  any  last  will,  or  conveyance  by 
which  such  estate  was  devised  to 
such  infant,"  was  a  prohibition 
upon  the  power  of  the  court  to 
decree  partition  and  rendered  the 
proceedings  void  ab  initio.  (Muller 
agt.  Struppman  etal.,  ante,  521.) 

2.  In  an  action  for  partition,  in 
which  one  of  the  defendants  was 
an  infant,  the  complaint  alleged 
that  the  land  therein  described 
was  the  only  real  estate  owned  in 
common  by  the  defendants.  The 
defendant  demurred  on  the  ground 
that  it  was  not  averred  that  the 
lands  described  in  the  complaint 
were  the  only  lands  owned  in 
common  by  the  parties  as  required 
by  Rule  78  of  the  rules  of  1876. 

Held,  that  the  demurrer  was 
properly  overruled;  that  if  the 
allegation  was  defective  it  was 
because  of  its  uncertainty  and  the 
remedy  was  by  motion  and  not 
by  demurrer.  (Moffatt  agt. 
McLaughlin,  13  Hun,  449.) 


PARTNERSHIP. 

1.  Although    the   most   conclusive 
proof  is  not  required  where  de- 
fendants are  sued  as  partners,  there 
must  be  some  proof  of  partner- 
ship.   (Gulkeagt.  Uhlig,  ante,  434.) 

2.  Where  the  only  proof  of  partner- 
ship was  the  evidence  of  the  plain- 
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tiff  who  swore  they  were  partners 
because  "  she  knew  it  in  business," 
"  she  had  heard  so,"  "  everybody 
knew  it,"  "and  there  was  a  sign 
on  the  store  Uhlig  &  Co.,"  "she 
knew  only  two  of  the  defendants, 
never  saw  and  did  not  know  the 
name  of  the  third  one,"  and  which 
of  the  two  defendants  named 
Uhlig  was  the  one  she  did  not  de- 
termine : 

Held,  that  there  was  no  direct 
evidence  of  defendants  copartner- 
ship and  no  proper  proof  of  repu- 
tation to  that  effect  and  the  com- 
plaint should  be  dismissed  for  this 
reason.  (Id.) 


PENDENCY    OF    FORMER 
ACTION. 

1.  On  July  7,  1875,  the  plaintiff 
herein  commenced  an  action 
against  the  defendants  upon  an 
undertaking  given  by  them.  A 
demurrer  interposed  by  them  was 
overruled  at  the  special  term,  but 
sustained  upon  an  appeal  to  the 
general  term;  and  on  January  3, 
1876,  judgment  was  entered  there- 
in dismissing  the  complaint  with 
costs.  On  February  17,  1876,  this 
action  was  commenced  by  the 
same  plaintiff  against  the  same 
defendants  upon  the  same  cause 
•f  action.  March  11,  1876,  the 
plaintiff  appealed,  in  the  first  ac- 
tion, from  the  decision  of  the  gen- 
eral term  to  the  court  of  appeals. 
March  seventeenth  the  defendants 
served  an  answer  in  this  action, 
setting  up  as  a  defense  that 
another  action  was  pending  be- 
tween the  same  parties  for  the 
same  cause  of  action. 

Held,  that  the  plea  referred  to  the 
time  of  the  commencement  of  the 
action;  that,  at  that  time,  the 
former  action  had  been  termin- 
ated by  a  final  judgment  upon 
the  demurrer,  and  was  no  longer 
pending,  and  that  the  plea  should, 
therefore,  be  overruled.  (Porter 
agt.  Kmgsbury,  13  Hun,  33.) 

3.  Semble,    that     the     defendant's 


remedy  was  to  apply  for  a  stay  of 
proceedings  in  this  action,  during 
the  pendency  of  the  appeal  in  the 
first.  (Id.) 


PERPETUATION     OF     TESTI- 
MONY. 

1.  There  is  no  way  under  the  Code 
of  Civil  Procedure,  or  in  the  law 
of  this  state,  now  to  perpetuate  the 
testimony  of  a  party  defendant  at 
Ms  own  instance.     (Montague  agt. 

Worstell,  ante,  406.) 

2.  Under  the  Code  of  Civil  Proced- 
ure any  person  can  be  examined 
conditionally  before  trial   at  the 
instance  of  either  party  to  a  suit. 
But  a  party  to  an  action  cannot  be 
thus  examined,  excepting  at  the 
instance  of  the  adverse  party.  (Id.) 

See  AMENDMENT  TO  SECTION  872. 
Ante,  525. 

PLEADINGS. 

1.  In  an  action  for  slander,  an  an- 
swer which  merely  avers  as  a  de- 
fense that  all  the  statements  made 
by  the  defendant  respecting  the 
plaintiff  are  true,  is  bad.    (Robin- 
son agt.  Hatch,  ante,  55.) 

2.  Where  the  truth  of  the  slander  is 
relied  upon  as  a  defense,  the  par- 
ticulars must  be  alleged.     (Id.) 

3.  Where  the  words  uttered  are  ac- 
tionable  per  se,  no  allegation  of 
malice  in  the  complaint  is  neces- 
sary, be  cause  malice  will  be  pre- 
sumed.   (Id.) 

4.  In  such  a  case,  although  malice 
is  alleged  in  the  complaint,   an 
answer  setting  up  by  way  of  a  de- 
fense   that    the    communications 
were  privileged  need  not  allege 
that  they  were  made  without  mal- 
ice.    (Id.) 

5.  Where  the  complaint  alleged  that 
the  defendant  was  a  corporation 
created  by,  and  existing  under, 
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the  laws  of  the  state  of  New  York, 
and  that  as  such  it  was  not  only 
its  duty  to  see  that  the  school 
premises  in  question  were  kept 
safe  and  in  good  order,  but  also 
that  it  occupied  and  had  the  con- 
trol and  safe-keeping  of  the  same, 
with  the  appurtenances,  &c. ,  &c. : 
Held,  that  these  allegations  suf- 
ficiently aver  the  legal  capacity  of 
the  defendant  to  be  sued,  and  as 
they  are  expressly  admitted  by  the 
answer,  the  defendant  is  not  in  a 
position  to  insist  that  the  duty 
averred  rested  upon,  and  the  use 
and  occupation  in  truth  was  by 
and  in,  the  trustees  of  the  ward  in 
which  the  premises  are  situate, 
and  that  if  there  was  any  negli- 
gence, it  was  by  an  employe  of 
the  trustees  of  the  ward,  for  whose 
act  or  omission  the  defendant  is 
not  responsible.  (Donovan  agt. 
Board  of  Education,  ante,  176.) 

6.  A  party  who  formally  and  explic- 
itly admits,  by  his  pleading,  that 
which  establishes    the  plaintiff's 
right,  will  not  be  suffered  to  deny 
its  existence,  or  to  prove  any  state 
of  facts  inconsistent  with  that  ad- 
mission.    (Id.) 

7.  It  is  a  fundamental  rule  in  plead- 
ing that  where  there  are  separate 
counts  in  a  complaint  each  must 
disclose  a  distinct  right  of  action. 
The  separate  counts  are  for  all 
purposes  as    distinct    as  if  they 
were  in  separate  declarations,  and, 
consequently,  they  must  contain 
all  necessary  allegations  or  the  lat- 
ter must  expressly  refer  to  the 
former.     (Victory  Webb,  &c.,  Mfg. 
Co.  agt.  Beecher  et  al.,  ante,  193.) 

8.  The    complaint    contains  seven 
counts,  and  each  of  the  counts  is 
alleged  as  a  separate  and  distinct 
cause  of  action.     The  defendants 
are  sought  to  be  held  liable  for 
certain    indebtedness    alleged  to 
have  been  incurred  by  the  Chris- 
tian Union  Publishing  Company, 
and  that  corporation  is  not  made 
a  party.     It  is  alleged  in  the  fifth 
paragraph  of  the  first  count  that 
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certain  of  the  defendants  were, 
for  the  first  year  of  the  existence 
of  the  corporation,  its  trustees, 
but  there  is  no  allegation  of  fact 
showing  or  tending  to  show  why, 
as  such  trustees,  the  defendants, 
or  either  of  them,  should  be  held 
responsible  for  the  debts  of  the 
corporation.  On  demurrer  to  the 
complaint : 

Held,  that  the  first  six  counts  of 
the  complaint  standing  alone  fail 
to  disclose  any  cause  of  action 
against  those  defendants  who  ap- 
pear from  either  or  any  of  said 
counts  to  have  been  trustees  of 
the  corporation  which  is  alleged 
to  be  the  debtor  of  the  plaintiffs. 

Held,  further,  that,  unless  there 
is  something  which  can  be  con- 
strued as  a  general  allegation  re- 
ferring to  each  and  every  of  the 
first  six  counts,  and  connecting 
such  general  allegations  with  each 
of  such  counts,  the  demurrer 
must  be  sustained  as  to  the  several 
causes  of  action  contained  in  those 
counts. 

Held,  also,  that  the  twenty-first 
paragraph  of  the  complaint,  which 
is  one  of  the  subdivisions  of  the 
seventh  or  last  count,  which  con- 
tains an  allegation  concerning  the 
failure  of  the  trustees  to  make  and 
publish  a  report,  does  not  in  any 
way  refer  to  the  six  preceding 
separate  and  distinct  causes  of 
action,  and  the  demurrer  as  to 
these  must  be  sustained.  (Id.) 

9.  The    allegation    in  the  seventh 
count,  that  the  defendants  were 
the    trustees     of    the    Christian 
Union  Publishing  Company,  and 
that   they  had  made  default  in 
filing  their  annual  report,  goes  to 
show  the  liability  of  the  defend- 
ants as  trustees.     (Id.) 

10.  It  is  averred  in  the  seventh  count 
that  the  machine  was  constructed 
under  the  direction  of  the  corpo- 
ration. 

Held,  that  this  is  equivalent  to 
a  command  that  the  machine 
should  be  constructed  for  the 
company  by  the  plaintiffs,  and 
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therefore  amounts  at  least  to  a  re- 
quest.   ( Id.) 

11.  The  objection  that  the  plaintiff's 
remedy  upon  the  facts  stated  in 
the  complaint  is  at  law  and  not  in 
equity  may  be  taken  at  the  trial, 
although  not  set  up  in  the  answer, 
if  taken  before  the  defendant  has 
submitted  to  the  equitable  juris- 
diction of  the  action  by  proceed- 
ing to  the  trial  on  the  merits  (Pain 
agt.  Vilmar  [54  How.  P.  R.,  235], 
as  to  this  point,   explained).     (De 
Bussiere  agt.  Holladay  and  others, 
ante,  2fO.) 

12.  An  omission  to  demur  or  answer 
for  such  cause  is  no  waiver  of  the 
objection  that  the  court  has  no 
jurisdiction  of  the  action,  or  that 
a  cause  of  action  is  not  disclosed 
by  the  complaint.    The  term  "ju- 
risdiction "  in  such  case  explained. 
(Id.) 

13.  Where  a  complaint  contains  a 
cause  of  action  it  cannot  be  dis- 
missed upon  the  ground  that  the 
plaintiff's  remedy  is  at  law  and 
not  in  equity.      The    trial  must 
proceed  either  before  the  court  or 
a  jury  according  to  the  nature  of 
the  case.     (Id.) 

14.  In    this  action,  brought    upon 
a    promissory    note    made     and 
delivered  to  one  Eliza  R.  Wight- 
man,  the  complaint  alleged  her 
death,  the  admission  of  her  will  to 
probate,  and  the  issue  of  letters 
testamentary  to    the  plaintiff  as 
sole  executor.    The  answer  denied 
the    appointment    of  plaintiff  as 
executor  and  the  issue  of  letters 
testamentary  to  him.     Upon  the 
trial  it  appeared  that  no  executor 
had  been  named  in  the  will,  and 
that  letters  of  administration  with 
the  will  annexed  had  been  granted 
to  the  plaintiff    and  one  Harriet 
E.  Ackerly.     Held,  that  the  error 
in  the  description  of  the  represen- 
tative character  of  the  plaintiff  was 
amendable,  either  before  or  after 
judgment,  and  that  such  amend- 
ment should  be  allowed  by  the 


general  term  upon  appeal.  (Risky 
agt.  Wighlman,  13  Hun,  163.) 

15.  That  any  defect  of  parties  plain- 
tiff, arising  from  the  omission  of 
the  plaintiff  to  join  his  co-admin- 
istratrix with  him,   was  waived 
by  the  failure  of  the  defendant  to 
set  up  the  defect  in  his  answer. 
(14.) 

16.  This  action  was  brought  by  a 
judgment  creditor  of  one  Timothy 
Chapman,   in  behalf  of    himself 
and    of  all  other  creditors  who 
might  join  therein,  to  compel  the 
assignees    of    said    Chapman    to 
render  an  account.     Upon  a  hear- 
ing before  a  referee  the  counsel 
for  the  defendants  insisted  that 
the  action  could  not  be  maintained, 
for  the  reason  that  a  former  ac- 
counting had  been  had  between 
the  creditors  of  the  said  Chapman 
and  the  assignees. 

Held,  that  such  former  proceed- 
ings should  have  been  set  up  in 
the  answer,  and  that,  not  having 
been  pleaded,  they  could  not  be 
proved  in  bar  of  the  present 
action.  (Derby  agt.  Yale,  13  Hun, 
273.) 

17.  The  referee  had  made  his  report 
in  the  former  action  and  the  same 
had  been  filed,  but  no  judgment 
had  been  entered  thereon.     Held, 
that  until  a  judgment  had  been 
entered  the  former  action  could 
not  be  pleaded  as  a  bar  to  the  pres- 
ent one.    (Id.) 

18.  In  an  action  brought  by  a  re- 
ceiver appointed  in  supplementary 
proceedings,  the  complaint  alleged 
that,  "by  an  order  of  determina- 
tion, then  duly  made  by  Hon.  John 
J.  Armstrong,  county  judge  for 
the  county  of  Queens,  the  plain- 
tiff    was    appointed     receiver." 

Held,  that  his  appointment  was 
sufficiently  alleged,  and  that  a 
demurrer,  on  the  ground  that  the 
complaint  did  not  show  that  he 
had  legal  capacity  to  sue,  was 
properly  overruled.  (Manley,  Re- 
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ceiver, 
288.) 


agt.  Rassiga,  13  Hun, 


19.  In  an  action  to  set  aside  a  con- 
tract for  fraud,  it  is  not  necessary 
that  the  complaint  should  contain 
an  offer  to  restore  what  has  been 
received  under  it.    It  is  only  when 
relief  against  an  illegal  contract 
is  sought,  and  a  statute  requires 
that  an  offer  to  do  equity  must  be 
made,  that  such  an  offer  is  neces- 
sary.    (Hay   agt.    Hay,   13  Hun, 
315.) 

20.  In  an  action  against  a  married 
woman  and  her  husband  upon  a 
bond  executed  by  them,  it  is  suffi- 
cient if  the  complaint  allege  the 
execution,    and  delivery    thereof 
by  the  defendants  to  the  plaintiff, 
and  set  forth  a  copy  of  the  bond. 
It  is  not  necessary  that  it  should 
contain  any  allegation  as  to  her 
separate    property    or    business. 
(Broome  agt.  Taylor,  IS  Hun,  341.) 

21.  The  answer  contained  a  general 
denial,  and  also  denied  that  plain- 
tiff was  the  proper  or  real  party 
in    interest,  and  alleged  that  he 
had  no  legal  or  equitable  right  to 
prosecute  the  action.     Held,  that 
under  such  answer  the  defendant 
could  not  prove    an  assignment 
of  all  the  estate  of  the  plaintiff  to 
an  assignee  in  bankrupted,  nor  the 
schedule  of  his  property.  (Saunders 
agt.  Chamberlain,  13  Hun,  568.) 

22.  Qu&re,  whether  upon  an  appeal 
from  a  judgment  of  the  justices' 
court  the  county  court  has  power 
to  allow  an  amendment  to    the 
answer.    (Id.) 

A  note  in  order  to  have  the  effect  of 
extending  the  time  of  payment 
of  a  past  debt  must  be  alleged  to 
be  negotiable  —  without  such  alle- 
gation answer  stricken  out  as 
frivolous.  (See  Webster  agt.  Bain- 
bridge,  13  Hun,  180.) 

23.  A  plea  of  the  statute  of  limita- 
tions of  another  state  or  country, 
where  a  contract  was  made,  is  no 


bar  to  an  action  brought  upon  the 
contract  in  this  state  ;  the  lex  fori 
governs.  (Miller  agt.  BrenJiam, 
68  N.  T.,  83.) 

24.  Averments  in  a  complaint  as  to 
the   meaning    or    contents  of    a 
paper  set  forth  therein,  or  annexed 
to  and  made  part  thereof,  are  not 
admitted  by 'a  demurrer.     (Bon- 
nell&gt.  Qriswold,  68  N.   T.,  294.) 

25.  Assuming  that  causes  of  action 
arising    under    the    act    of   1848 
(cJiap.  40,  Laws  of  1848),  against 
the  trustees  of    a  manufacturing 
corporation  for  an  omission  to  file 
an  annual  report  (sec.  12)  and  for 
making  and  filing  a  false  report 
(sec.  15)  may  be  united  in  one  action 
( as  to  which  quwre ),  and  that  a 
false  report  may  be  regarded    as 
no  report,  in  order  to  justify  such 
union,  each  of  the  causes  of  action 
must  affect  all  the  parties     (  Code, 
sec.  167).     (Id.) 

26.  For  an  omission  to  file  a  report 
all   the  trustees  are    liable  ;    for 
making  and  filing  a  false  report 
only  those  who    do  the  act  are 
liable.    (Id.) 

27.  The  complaint  herein  contained 
two  counts ;  the  first  charging  de- 
fendants as  trustees  of   a  manu- 
facturing    corporation      for     an 
omission  to  file  an  annual  report; 
the  other  charged  that    the   de- 
fendants made  and  filed  "  a  certi- 
ficate or  report,  a  copy  whereof 
is  hereto  annexed,    marked  B," 
also,       "that     said      defendants 
*    *    *    signed    said    certificate 
knowing  it  to  be    false."     The 
copy  annexed    purported    to    be 
signed  by  but  three  of  the  six  de- 
fendants herein,  and  in  the  body, 
which     purported    to    give    the 
names  of  those  signing  the  names 
only  of  the  trustees  whose  signa- 
tures appeared  were  stated.    Three 
of     the    defendants     demurred. 
Held,  that  the  general  allegation 
of  the  complaint  was  qualified  by 
reference    to  the    copy  annexed, 
so  that  the  averment  was  simply 
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that  the  defendants  whose  names 
appear  upon  the  copy  actually 
signed  ;  that  the  defendants  who 
demurred  did  not  thereby  admit 
the  fact  that  all  signed  the  report : 
and  that  the  demurrers  were 
properly  sustained.  ( Id. ) 

Plaintiff  not  bound  to  anticipate 
defense,  and  set  up  facts  in  his 
complaint  to  meet  it.  (See  Cohen 
agt.  G.  L.  A.  Co.,  69  N.  T.,  300.) 


PLEDGOR  AND  PLEDGEE. 

See  MORTGAGE. 

Conkling  agt.  Secor  Sewing  Ma- 
chine Co.  et  al.,  ante,  269. 


POLICE. 

CITY  OF  TROT. 

People  ex  rel.   Beery  agt.  Police 
Commissioners,  ante,  444. 


PRACTICE. 

1.  In  an  action  brought  to  recover 
damages  for  a  breach  of  a  cove- 
nant of  seizin  the  plaintiff,  to  prove 
the  breach,  put  in  evidence  a 
judgment  recovered  by  one  Smith 
against  the  defendant  establish- 
ing a  lien  in  favor  of  Smith  upon 
the  property  and  a  Us  pendens  filed 
at  the  commencement  of  that 
action.  After  a  recovery  of  judg- 
ment by  the  plaintiff  the  judg- 
ment recovered  by  Smith  was 
reversed,  upon  appeal,  by  the 
general  term. 

Upon  an  appeal  by  the  defend- 
ant from  the  judgment  recovered 
by  the  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new 
trial,  held,  that  a  new  trial  should 
be  granted  upon  payment  by  the 
defendant  of  the  costs  of  the  first 
trial  and  of  this  appeal,  and  of 
ten  dollars  costs  of  opposing  the 
motion  below.  (Smith  agt.  Frank- 
field,  13  Hun,  489.) 


2.  Where  an  answer  is  returned  on 
the  ground  that  the  verification 
of  the  same  is  defective,  the  notice 
must  point    out    specifically  the 
particulars  in  which  it  is  defec- 
tive.    (Snape  agt.  Gilbert,  13  Hun, 
494.) 

3.  Some  seventeen  years  since  the 
plaintiff,  by  a  contract,   became 
possessed  of  the  rights  and  inter- 
ests of  the  Albany  and  Vermont 
Railroad    Company    in  its  road- 
bed, which  ran  generally    in  the 
same  direction,  but  at  places  two 
or  three  miles  distant  from  plain- 
tiff's   road.     At    that    time    the 
plaintiff  took  up  the  tracks  from 
a  considerable  portion    of     this 
route  and  ceased  to  use  it,  the 
road-bed    being    in    most    cases 
inclosed  and  used  by  the  adjoin- 
ing owners.     Recently  the  defend- 
ant having  acquired  the    rights 
and  titles  of  some  of  the  adjacent 
owners  in  and  to  the  said  road, 
entered  upon  the  same  and  com- 
menced to  grade  and  lay  tracks 
thereon,  intending  to  operate  the 
road  when  completed. 

This  action  was  brought  by  the 
plaintiff  to  restrain  the  defendant 
from  so  doing.  Held,  that  it  was 
not  a  proper  case  in  which  to 
grant  a'  temporary  injunction. 
(Troy  and  Boston  B.  B.  Co.  agt. 
Boston,  Hoosac  Tunnel  and  W.  R. 
R.  Co.,  13  Hun,  60.) 

4.  After  the  evidence  in  a  case  has 
been  agreed  upon  and  submitted 
to  the  justice  trying  the    same, 
and  a  motion  to  open  the  case  and 
take  further   evidence  has  been 
denied  by  him,  a  discontinuance 
of  the  action  should  not  be  allow- 
ed.    (Clearwater   agt.   Decker,  13 
Hun,  63.) 

5.  On    July  7,    1875,   the  plaintiff 
herein     commenced     an    action 
against  the  defendants  upon    an 
undertaking  given  by  them.      A 
demurrer  interposed  by  them  was 
overruled  at  the  special  term,  but 
sustained  upon  an  appeal  to  the 
general  term;  and  on  Januarys, 
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1876,  judgment  was  entered  therer 
in  dismissing  the  complaint,  with 
costs.  On  February  17, 1876,  this 
action  was  commenced  by  the  same 
plaintiff  against  the  same  defend- 
ants, upon  the  same  cause  of  action. 
March  11,  1876,  the  plaintiff 
appealed,  in  the  first  action,  from 
the  decision  of  the  general  term 
to  the  court  of  appeals.  March 
seventeenth  the  defendants  served 
an  answer  in  this  action,  setting 
up  as  a  defense  that  another  action 
was  pending  between  the  same 
parties  for  the  same  cause  of  ac- 
tion. Held,  that  the  plea  referred  to 
the  time  of  the  commencement  of 
the  action ;  that,  at  that  time,  the 
former  action  had  been  terminated 
by  a  final  judgment  upon  the  de- 
murrer, and  was  no  longer  pend- 
ing, and  that  the  plea  should, 
therefore,  be  overruled.  (Porter 
agt.  Kingsbury,  13  Hun,  33.) 

6.  Semble,     that     the    defendant's 
remedy  was  to  apply  for  a  stay  of 
proceedings  in  this  action  during 
the  pendency  of  the  appeal  in  the 
first.     (Id.) 

7.  In  order  to  authorize  the  making 
of  an  order  before  execution  re- 
turned,    requiring    a    judgment 
debtor,  who  has  property    which 
he  unjustly  refuses  to  apply  to 
the  payment  of  the  judgment,  to 
appear  and  be  examined,  it  should 
be  shown  that  a  demand  has  been 
made  upon  the  debtor  to  apply 
the  property  to  the  satisfaction  of 
the  judgment,  and  has    been  re- 
fused.    (First  National  Bank  agt. 
Wilson,  13  Hun,  232.) 

8.  An    order    of    the  special  term 
denying  a  motion  for  judgment  on 
the  ground  of  the  frivolousness  of 
a  demurrer,  is  not  appealable  to 
the    general   term.      (Smith    agt. 
Rathbun,  13  Hun,  47.) 

9.  A  referee  has  the  same  power  to 
allow  amendments  as  the  court 
upon     the    trial    of    an    action. 
Such  amendments  may  be  allow- 
ed either  to  meet    an  immaterial 


variance  between  the  pleadings 
and  the  proof,  or  for  any  other 
purpose,  provided  it  does  not 
change  substantially  the  cause  of 
action  or  defense.  (Id.) 

10.  When  a  party  claims  to  be  taken 
by  surprise,  or  misled  to  his  pre- 
judice, by  the  amendment,  proof 
of  such  facts  must  be  furnished; 
without  such  proof  the  variance 
will  not  be  deemed  material.    (Id. ) 

11.  A  referee  is  not  obliged  to  wait 
until  all  the  evidence  is  introduced 
before    allowing   an   amendment 
to  cure  a  variance,  but  may  per- 
mit such  amendment  to  be  made 
at  the  commencement  of  the  trial, 
so  as  to  make  the  pleadings  con- 
form to  the  evidence  which  the 
party  proposes  to  introduce.   (Id.) 

12.  Where  a  referee  allows  a  plain- 
tiff to   amend  his  complaint  by 
adding  thereto  allegations  which 
do  not  substantially  change   the 
cause  of  action  set  forth  therein, 
he  cannot  allow    the    defendant, 
who  has  theretofore  answered,  to 
interpose  a  demurrer  thereto.  (Id. ) 

13.  Where  a  referree  has  allowed  a 
defendant  to  serve  a  demurrer  to 
a  complaint  so  amended,  the  plain- 
tiff is  not. confined  to  an  appeal 
from  the  order  of  the  referee,  but 
may  move  at  special  term  to  have 
the  demurrer  stricken  out.      (Id.) 

14.  Rule  26  does  not  apply  to  such 
a  case,  and  the  plaintiff    is  not 
obliged  to  return  the  demurrer. 
(Id.) 

15.  Although  the  terms  upon  which 
an  amendment  is  allowed  rest  in 
the  discretion  of  the  referee,  yet 
if  he  impose  terms  which  he  has 
no  authority  to  impose,  it  ceases 
to  be  a  matter  of  discretion,  and 
his  mistake   may    be    corrected. 
(Id.) 

16.  In  this  action,  brought  upon  a 
promissory  note  made  and  deliver- 
ed to  one  Eliza  R.  Wight  man,  the 
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complaint  alleged  her  death,  the 
admission  of  her  will  to  probate, 
and  the  issue  of  letters  testamen- 
tary to  the  plaintiff  as  sole  execu- 
tor. The  answer  denied  the 
appointment  of  plaintiff  as  execu- 
tor and  the  issue  of  the  letters 
testamentary  to  him.  Upon  the 
trial  it  appeared  that  no  executor 
had  been  named  in  the  will,  and 
that  letters  of  adminstration  with 
the  will  annexed  had  been  granted 
to  the  plaintiff  and  one  Harriet  E. 
Ackerley.  Held,  that  the  error 
in  the  description  of  the  represen- 
tative character  of  the  plaintiff 
was  amendable  either  before  or 
after  judgment,  and  that  such 
amendment  should  be  allowed  by 
the  general  term  upon  appeal. 
(Risley  agt.  Wightman,  13  Hun, 
163.) 

17.  That  any  defect  of  parties  plain- 
tiff, arising  from  the  omission  of 
the  plaintiff  to  join  his  co-admin- 
istratrix with  him,  was  waived  by 
the  failure    of   the  defendant  to 
set  up  the  defect  in  his  answer. 
(Id.) 

18.  By  an  order  of  the  special  term, 
made  upon  an  application  for  the 
confirmation  of  the  report  of  a 
referee,  two  claims  presented  by 
one  M.  to  the  referee,  and  allowed 
by    him     were    disallowed.      M. 
appealed  from  so    much  of  the 
order  as  disallowed    one    of    the 
said    claims.      Subsequently  and 
after    the    decision  of    the    said 
appeal,    he    brought  this  appeal 
from  the  portion  of  the  order  dis- 
allowing the  second  claim.     Held, 
that  his  right  to  appeal  from  the 
order  was  exhausted  by  the  first 
appeal,  and  that  the  second  appeal 
could  not  be  maintained.  (Thomp- 
son agt.  Taylor,  13  Hun,  201.) 

19.  Affidavits,  made  after  the  mak- 
ing of  an  order  at  the  special  term, 
cannot  be  read  upon  the  hearing 
at  the  general  term,  even  although 
all  the  parties  to  be  appointed  con- 
set  thereto.     (Id.) 


20.  Under    the    provisions    of    the 
Code  of  Civil  Procedure  an  appeal 
will  lie  to  the  general  term  from 
a    judgment    entered    upon    the 
report  of  a  referee,  in  an  action 
pending  in  a  county  court,  upon 
a  case  and  exceptions  settled  by 
such  referee;  and  a  prior  motion 
for    a    new    trial  in  the    county 
court,  upon  the   exceptions   and 
the  decision  of  the  referee  is  no 
longer    requisite.      (Kilmer    agt. 
O'Brien,  13  Hun,  224.) 

21.  This  action  was  brought   by  a 
judgment  creditor  of  one  Timothy 
Chapman,    in  behalf  of  himself 
and  of  all  other    creditors  who 
might  join  therein,  to  compel  the 
assignees    of    said    Chapman    to 
render  an  account.     Upon  a  hear- 
ing before  a  referee  the  counsel 
for  the  defendants  insisted  that 
the  action  could  not  be  maintain- 
ed, for  the  reason  that  a  former 
accounting  had  been  had  between 
the  creditors  of  the  said  Chapman 
and    the    assignees.      Held,    that 
such  former  proceedings  should 
have  been  set  up  in  the  answer, 
and  that,  not  having  been  pleaded, 
they  could  not  be  proved  in  bar 
of  the  present  action.     (Derby  agt. 
Tale,  13  Hun,  273.) 

22.  The  referee  had  made  his  report 
in  the  former  action  and  the  same 
had  been  filed,  but  no  judgment 
had  been  entered  thereon.     Held, 
that  until  a  judgment  had  been 
entered  the  former  action    could 
not  be  pleaded  as  a  bar  to  the 
present  one.     (Id.) 

23.  Although  in  former  times,  courts 
of  equity  have  refused  to  enforce 
"  stale  demands,"    yet  since  the 
adoption  of  the  Code  prescribing 
limitations  for    both    legal    and 
equitable  actions   no  court    can 
refuse  to  entertain  an  action  on 
account  of  the  staleness  of  the  de- 
mand,  providing   it    be  brought 
within  the  time  prescribed  by  the 
statute.     (Id.) 

24.  Where  an  action  is  brought  by 
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some  of  the  creditors  of  a  debtor, 
in  behalf  of  themselves  and  all 
others  similarly  situated  who  shall 
come  in  and  contribute  to  the 
expenses  of  the  action,  none  but 
the  plaintiffs  therein  acquire  any 
vested  interest  in  such  an  action, 
or  are  bound  thereby,  until  a  final 
judgment  has  been  entered  there- 
in. (Id.) 

25.  The  complaint    in    this    action 
alleged  that  in  or  about  the  years 
1876  aud  1877,  this  plaintiff  was 
the  lawful  owner  of,  and  entitled 
to,  the  quiet  and  peaceable  posses- 
sion of  certain  goods,  chattels  and 
personal  property,   of    the  value 
of  $5,000,  and  that  the  same  were 
wrongfully    taken    and    carried 
away  by  the  defendant  herein  and 
converted  to  his  own  use.     Held, 
that  the  action  was  a  proper  one 
in  which  to  order  a  bill  of  par- 
ticulars.  (Robinson  agt.  Comer,  13 
Hun,  291.) 

26.  A  new  trial,  on  the  ground  of 
newly -discovered  evidence,  should 
only  be  granted  upon  condition 
that  the  party  applying  therefor 
shall  pay  the  costs  of  the  former 
trial.     (Comstock  agt.  Dye,  IS  Hun, 
113.) 

27.  In  an  action  of  ejectment  the 
plaintiff  recovered  upon  the  trial 
before  a  referee ;  a  new  trial  was 
ordered  by  the  general  term,  costs 
to  abide  the  event.     On  the  second 
trial  defendant  obtained  a  verdict 
in  his   favor;    a    new  trial    was 
granted  on  the  ground  of  newly- 
discovered  evidence,  on  payment 
of  $150,  costs  and  disbursements 
of  the  action,    and     ten    dollars 
costs  of  the  motion,  after  payment 
of  which,  a  third  trial  was  had  and 
a  verdict  rendered  in  favor  of  plain- 
tiff. Held,  that  plaintiff  was  not  en- 
titled to  tax  costs  for  either  the 
first  or  second  trials,  but  only  for 
the  third.     (Provost  agt.   Farrell, 
13  Hun,  303.) 

28.  Fees  paid  to  a  stenographer  and 
for  preparation  of  maps  cannot 
be  taxed.    (Id.) 


29.  No  question,  either  of  fact  or  of 
law,  arising  upon  a  trial  —  e.  g. ,  an 
objection  that  a  judgment  in  re- 
plevin is  for  money  only,  instead 
of  for  a  return  of  the  property  or 
for  its  value,  in  case  of  its  non- 
delivery—  can  be  reviewed  upon 
appeal,  except  upon  a  case  made 
and  settled  according  to  the  es- 
tablished practice.     (McLean  agt. 
Cole,  13  Hun,  300.) 

30.  A  joinder  in  one  complaint  of  a 
cause    of    action,    arising    from 
duress    and    restraint    exercised 
over  plaintiff's  ancestor  in  induc- 
ing him  to  execute  a  will,  and  of  a 
cause  of  action  arising  from  false 
representations  made  to  plaintiff, 
by     reason    of    which     plaintiff 
waived  all  objections  to  the  pro- 
bate of  such  will,  is  proper.  (Hay 
agt.  Hay,  13  Hun,  315.) 

31.  The  directing  a  pro  forma  ver- 
dict at  circuit,  and  reserving  the 
cause  for  further  argument  and 
consideration    to    be    had    on    a 
motion    made    on    the    judge's 
minutes  to  set  aside  the  verdict, 
and  on  hearing  of  such  motion 
directing    judgment    in  favor  of 
the  party  entitled  thereto,  approv- 
ed.    (HaU  agt.  Hall,  13  Hun,  306.) 

32.  Where,  on  an  application  made 
in  a  civil  proceeding  for  an  attach- 
ment to  punish  a  party  for  a  fail- 
ure to  comply  with  an  order  of 
the  court  directing  the  payment 
by  him  of  a  sum  of  money,   it 
appears  that  his  failure  to  comply 
with  it  arises  from  his  not  having 
the  money  wherewith  to  do  so, 
and   it  does  not   appear  that  he 
has  disabled  himself  from  paying, 
with  intent  to  avoid    complying 
with  the  order,   the  attachment 
should  not  issue.     (Cechrane  agt. 
Ingersott,  13  Hun,  368.) 

33.  This  action  was  brought  by  the 
receiver  of  an  insolvent  insurance 
company    to    recover    dividends 
alleged  to  have  been  wrongfully 
paid  to  the  defendant,   a  stock- 
holder of  the  company,  at  a  time 
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when  the  corporation  was  insol- 
vent, such  payments  having  been 
made  out  of  the  capital  and  assets 
of  the  company  and  received  by 
.the  defendant  in  fraud  of  the  rights 
of  the  creditors  of  the  company. 
Held,  on  a  motion  to  refer  the  ac- 
tion, on  the  ground  that  it  involv- 
ed the  examination  of  a  long  ac- 
coimt,  that  the  action  sounded  in 
tort  and  could  not  be  referred 
against  the  objection  of  either 
party,  (^ickham  agt  Frazee,  13 
Hun,  431.) 

34.  In  order  to  authorize  a  refer- 
ence under  sections  2L  and  22  of 
3  Revised  Statutes  (6th' ed.),  page 
39,  relating  to  references  of  claims 
by  trustees  of  insolvent  debtors, 
it  must  be  shown  that  the  party 
making  the  application  has  offer- 
ed to  agree  upon  a  reference,  and 
that  the  other  party  has  refused 
or  neglected  to    consent  thereto; 
and  the  application  must  be  made, 
not  to  the  court  upon  motion  but  to 
the  officer  who  appointed  the  trus- 
tees, or  to  a  justice  of  the  supreme 
court  at  chambers  residing  in  the 
district,upon  a  notice  of  at  least  ten 
days.     Qumre,  whether  under  this 
statute  a  reference  can  be  ordered 
in  an  action    sounding    in   tort. 
(Id.) 

35.  November  20,  1869,  an  order  for 
the  arrest  of  the  defendant  was 
granted    in  this  action,  and    on 
December  28,  1869,  a  motion  to 
vacate    the    same      was   denied 
with  leave  to  renew  the  motion  on 
showing  the  amount  secured  by 
an  attachment  previously  issued 
in  the  action.     In  1872  the  action 
was  tried  and  judgment  recovered 
by   the    plaintiff.     In    February, 
1877,   this  motion  was  made    to 
vacate  the  order  of  arrest.    Held, 
that  it  was  properly  denied,  as  the 
leave  to  renew  was  only  given  for 
a  special  purpose,  and  the  right  to 
renew  was  terminated  by  the  entry 
of  the  judgment.    (Mills  agt.  Bode- 
wald,  13  Hun,  439.) 

36.  Upon  a  motion  for  an  order  to 


send  back  a  case  to  a  referee  for 
further  findings,  it  appeared  that 
he  had  already  passed  upon  such 
questions  by  refusing  to  find  as  re- 
quested, and  that  in  each  case  the 
party  requesting  the  finding  had 
duly  expected  to  his  refusal  so  to 
find.  Held,  that  the  motion  was 
properly  denied,  as  upon  such  a 
motion  the  special  term  was  not 
authorized  to  look  into  the  whole 
case  and  determine  that  the  referee 
ought  to  decide  questions  present- 
ed to  him  differently  from  what 
he  had  already  done.  (People  agt. 
Bank  of  North  America,  13  Hun. 
434.) 

37.  In  an  action  for  partition,   in 
which  one  of  the  defendants  was 
an  infant,  the  complaint  alleged 
that  the  land  therein    described 
was  the  only  real  estate  owned  in 
common  by  tlie  defendants.     The 
defendant  demurred  on  the  ground 
that  it  was  not  averred  that  the 
lands  described  in  the  complaint 
were    the   only    lands  owned   in 
common  by  the  parties  as  required 
by  Rule  78  of  the  rules  of  1876. 
Held,    that    the    demurrer    was 
properly  overruled;   that    if    the 
allegation  was  defective,    it  was 
because  of  its    uncertainty,   and 
the  remedy   was  by  motion  and 
not    by  demurrer.     (Moffatt  agt. 
McLaughlin,  13  Hun,  449.) 

38.  The  term  "adverse  party,"  as 
used  in  section  348  of  the  Code, 
requiring  notice  of  the  entry  of 
judgment,  affirming  the  judgment 
appealed  from,  to  be  served  upon 
the  "  adverse  party  "  at  least  ten 
days  before  commencing    an  ac- 
tion upon  the  undertaking,  means 
the  parties  to  the  original  judg- 
ment by  whom  the  appeal  was 
taken.    ( Tates  agt.  Burch,  13  Hun, 
622.) 

39.  One  question   was:    "Has.  the 
party  had,  during  the  last  seven 
years,  any  severe  sickness  or  dis- 
ease; if  so,  state  the  particulars 
and  the  names  of  the    attending 
physicians,  or  who  was  consulted 
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and  prescribed?  "  The  answer  in 
the  first  application  was:  "Has 
had  nervous  difficulty  and  diar- 
rhoea; C.  H.  Carpenter,  Geneva, 
N.  Y. ; "  in  the  second  it  was 
"No."  The  court  left  it  to  the 
jury  to  determine  whether  or  not 
the  nervous  difficulty  or  diarrhoea 
was,  in  fact,  a  severe  sickness  or 
disease.  Held,  that  this  was 
proper;  that  if  the  nervousness 
and  diarrhoea  were  not,  in  fact, 
severe  diseases,  the  discrepancy 
between  the  two  answers  was  not 
material.  (Edington  agt.  ^Etna 
Life  Ins.  Co.,  13  Hun,  543.) 

40.  An  answer  contained  a  general 
denial,  and  also  denied  that  plain- 
tiff was  the  proper  or  real  party 
in  interest,   and  alleged  that  he 
had  no  legal  or  equitable  right  to 
prosecute  the  action.     Held,  that 
under  such  answer  the  defendant 
could  not  prove  an  assignment  of 
all  the  estate  of  the  plaintiff  to  an 
assignee  in  bankruptcy,  nor  the 
schedule  of  his  property.     (Saun- 
ders   agt.    CJiamberlain  18  Hun, 
568.) 

41.  Whether  upon  an  appeal  from  a 
judgment  of   the  justices'  court 
the  county  court  has  power  to 
allow    an    amendment     to     the 
answer.     (Id.) 

42.  Where    exceptions    are    take  a 
during  the  trial,  the  direction  of 
a  verdict,  subject  to  the  opinion 
of  the  court,  is  error.    The  con- 
sent thereto  is  a  waiver  of  the  ex- 
ceptions.    (Biddlecomagt.  Newton, 
13  Hun,  582.) 

43.  An  objection  to  evidence  taken 
under  a  commission,  that  the  com- 
mision  was  not  executed  by  the 
person  intended,  should  be  raised 
by  motion  to  suppress  where  the 
party  has  an  opportunity  so  to  do; 
if  not  so  raised  it  will  be  deemed 
to  have  been  waived;   it  cannot 
be   raised  upon  the  trial,   where 
the  party  had  knowledge  of  the 
fact  a  sufficient  time  before  the 
trial  to  enable  him  to  make  the 


motion.     (Newton  agt.  Porter,  69 
N.  Y.,  133.) 

44.  Where  a  verdict  is  ordered  sub- 
ject to  the  opinion  of  the  court  at 
general  term,  without  qualifica- 
tion, exceptions  cannot  be  heard, 
and  the  only  question  for  the 
general  term  is  which  party  is 
entitled  to  final  judgment  on  the 
uncontroverted  facts;  no  new 
trial  can  be  granted,  but  final 
judgment  must  be  rendered  for 
one  party  or  the  other  without  re- 
gard to  which  party  had  the 
verdict.  (Durant  agt.  Abendroth, 
69  N.  Y.,  148.) 


PRESUMPTIONS. 

1.  It  being  the  duty  of  the  county 
clerk  to  have  and  keep  a  judg- 
ment-roll on  deposit  in  his  office 
(  Code,  sees.  281,  282),  if  it  cannot 
be  found  in  the  particular  place 
provided  for  such  deposit,  the  pre- 
sumption is  that  it  is  lost  or  de- 
stroyed and  secondary  evidence 
may  be    given  of    its    contents. 
( Mandevitte  agt.  Reynolds,  68  N.  Y. , 
852.) 

2.  Where  a  lost  paper  which  was 
the  basis  of  official  action,  was  of 
a    kind  usually  drawn   up  in  ac- 
cordance with  a  statute,  and  usu- 
ally following  a  printed  form  de- 
vised therefor,  it  is  to  be  presumed 
that  the  paper  was  in  the  usual 
form,  and  followed  the  require- 
ments of  the  statute.    (Id.) 

3.  The  rule  applicable  to  sales  by 
executors,    guardians   and    other 
officers,  that  the  lapse  of  thirty 
years'    time    raises  a    conclusive 
presumption  that  all  legal  formal- 
ities of    the  sale  were  observed, 
does  not  apply  to  sales  made  in 
derogation   of  the   common   law, 
the  proceedings  for  which  are  re- 
quired to  be  evidenced   by  rec- 
ords and  public  documents  which 
are  supposed  to    remain    in    the 
custody  of    the    officers  charged 
with   their   preservation;     these 
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must  be  proved  or  their  loss  ac- 
counted for,  and  supplied  by  sec- 
ondary evidence.  (Hilton  agt. 
Bender,  69  N.  T.,  76.) 

4.  If  they  cannot  be  found,  or  their 
loss  accounted  for,  the  presump- 
tion is,  in  the  absence  of  evidence, 
that  they  never  existed.     (Id.) 

5.  It  seems  that  where  a  purchaser 
at  a  tax  sale  has  taken  possession 
undisturbed,    and  has  continued 
undisturbed  in  the  peaceful  en- 
joyment of  the  property,  claiming 
by  virtue  thereof,  for  a  long  peri- 
od, and  the  owner  is  chargeable 
with  knowledge  of  the  same,  and 
is  in  a  condition  to  contest  the 
title,  a  strong  presumption  arises 
as  to  regularity ;  and  as  to  matters 
not  of  record,   the    presumption 
may    be  conclusive  after    thirty 
years;  but  if  the  purchaser  does 
not    take    possession     until    his 
deed  is  very  old,  no  presumption 
arises  as  to  the  regularity  of  any 
of  the  proceedings.    (Id.) 

6.  The  presumption  that  a  party  in- 
tends the  ordinary  and  probable 
consequences  of  his  acts  is  not 
conclusive,  but  may  be  rebutted 
by  competent  evidence.     (Filkins 
agt.  People,  69  N.  T.,  101.) 

7.  It  is  not  the  duty  of  a  party  to 
a  civil  action  to  call  every  person 
as  a  witness  who  may  give  mate- 
rial evidence  in  his  favor,  and  the 
mere  omission  on  his  part  to  call 
a  witness  who  has  no  other  or  bet- 
ter knowledge  of  the  matter  in 
dispute  than  those  who  are  pro- 
duced and  give  evidence,    is  not 
necessarily  so  suspicious  as  to  au- 
thorize an  inference  that  the  testi- 
mony of  the  witness,  if  he  had 
been  produced,  would  have  been 
adverse  to  the  party.      (Bleecker 
agt.  Johnson,  309.) 

8.  In  the  absence  of  proof  of  fraud 
or  misappropriation,  the  presump- 
tion is  that  the  indorsee  of  a  nego- 
tiable bill  or  note  is  a  bona  fide 
holder  for  value;  this  presump- 


tion is  not  repelled  merely  by 
proof  that  the  paper  as  between 
the  immediate  parties  was  with- 
out consideration,  and  was  made, 
indorsed  or  accepted  by  one  for 
the  sole  accommodation  of  the 
other.  (Harger  agt.  Worratt,  69  N. 
F.,370.) 

9.  It  is  to  be  presumed  in  favor  of 
the  validity   of    proceedings  ap- 
pointing a  special  administrator 
that  he  took  the  oath  required  by 
law.     (Dayton  agt.  Johnson,  69  N. 
T.,  419.) 

10.  In  an  action  on  the  bond  of  a  spe 
cial  administrator  upon  due  proof 
being  made  that  upon  the  settle- 
ment of  the  accounts  of  defend- 
ant's   principal,   it    appeared    an 
amount  of  money  remained  in  his 
hands  which  he  had  failed  to  pay 
over,  the  burden  is  upon  the  de- 
fendant to  show  that  this  has  been 
paid    over;    the    presumption    is 
that  it  has  not  been,  and  to  escape 
liability  the  presumption  must  be 
rebutted    by  proof    that    it  has. 
(Id.) 

11.  Where  it  appears  that  a,  vessel  is 
owned  by  the  master  in  command, 
and  that  the  cargo  is  owned  by 
another,  the  legal  presumption  is 
that  the  former  is  a  common  car- 
rier for  hire,  responsible  for  the 
carriage  and  delivery  of  the  cargo 
to  the  consignee.     (Arctic  F.  Ins. 
Co.  agt.  Austin,  69  N.  T.,  471.) 

When  creditor  receives  from  debtor 
note  of  third  person,  the  pre- 
sumption is  that  it  was  received 
as  payment.  (See  Shaw  agt.  Re- 
public L.  Ins.  Co.,  69  N.  T.,  286.) 

Against  party  refusing  to  produce  a 
contract  on  trial.  (See  Cahen  agt. 
C.  L.  A.  Co.,  69  N.  r:,300.) 

Mailing  of  notice  of  dissolution  of 
copartnership,  properly  directed, 
raises  presumption  that  notice  was 
received  by  the  one  to  whom  it 
was  directed.  (See  Austin  agt. 
Holland,  69  JV.  T.,  571.) 


.NEW  YORK  PRACTICE  REPORTS. 


643 


Digest. 


PRINCIPAL  AND  AGENT. 

1.  A  lease  under  seal,  executed  by 
an  agent  as  lessee  in  his  individ- 
ual name  and  which  does  not  pur- 
port to  be  executed  on  behalf  of 
the  principal  is  not  binding  upon 
the  latter,  although  the  fact  of 
the  agency  is  recited  therein,  and 
although  it  appears  by  extrinsic 
evidence  that  the  lessee  acted  as 
agent;  the  instrument  can  only  be 
enforced  against  the  party  who 
appears  upon  the  face  of  it  to  be 
the  covenantor.     (Kiertted  agt.  0. 
and  A.  R  R   Co.,  69  N.  T.,  343.) 

2.  Where,  during  the  continuance 
of  the  term  under  which  such  a 
lease,  the  principal  enters  and  oc- 
cupies the  demised  premises,   no 
assignment  having  been  made  of 
the  lease,  in  the  absence  of  evi- 
dence upon  the  subject,  the  pre- 
sumption  is  that  he  entered  as 
subtenant.     (Id.) 

3.  The  fact  that  he  furnished  the 
money  to  pay  the  rent  does  not 
make  him  tenant  of  the  lessor; 
and  any  liability  for  use  and  occu- 
pation is  to  the  agent  and  not  to 
the  lessor.     (Id.) 

4.  An  agent  cannot  bind  his  princi- 
pal to  the  receipt  of  money  due 
from  himself  by  a  mere  acknowl- 
edgment,  signed    by  himself    as 
agent  that  he  has  received  it ;  he 
cannot  act  for  himself  and  for  his 
principal  also  in  the  same  transac- 
tion. (Neuendorff  agt.  World  Mut. 
L.  Ins.  Co.,  69  N.  f.,  389.) 

5.  The  possession  of  a  carrier  is  that 
of  the  owner  of  the  freight,  and 
whatever  is  done  by  the  former  in 
the  course  of  his  services  and  bail- 
ment, he  does  as  the  agent  and 
representative  of  the  latter.     If, 
therefore,  loss  or  damage  results 
to  the  cargo,  to  which  the  carrier 
by  his  wrongful  or  negligent  acts 
has  contributed,  the  owner  is  de- 
prived of  any  remedy  over  against 
a  third  person;  he  can   only  re- 
cover upon  proof  that  loss  was 


occasioned  solely  by  the  wrongful 
acts  or  negligence  of  such  third 
person.  (Arctic  F.  Ins.  Co.  agt. 
Austin,  69  N.  T.,  471.) 

6.  The  husband  of  the  plaintiff,  as 
her  agent,  but  in  his  own  name, 
entered  into  a  contract  under  seal 
with  defendant  for  the  sale  by  the 
latter  of  certain  real  estate.  Plain- 
tiff was  present  during  the  nego- 
tiations. She  received  the  deed 
from  defendant,  paid  the  consid- 
eration and  took  possession  of  the 
land.  Held,  that  an  action  could 
be  maintained  by  plaintiff  for 
fraud  in  the  sale  on  the  part  of 
defendant.  (Beardsley  agt.  Dunt- 
ley,  69  N.  T.,  577.) 

When  insurance  company  bound  by 
acts  of  agent  in  making  out  appli- 
cation. (See  Sprague  agt.  H.  Ins. 
Co.,  69  N.  T.,  128.) 

Authority  of  cashier  of  national 
bank  to  bind  the  bank  by  a  con- 
tract to  purchase  Unitea  States 
bonds.  (Set  Yerkes  agt.  Nat.  Bank 
of  P.  J.,69N.  Y.,  382.) 


PRINCIPAL  AND  SURETY. 

See  SUBROGATION. 

Morgan  et  al.  agt.    Francklyn, 
ante,  244.) 

1.  A  married  woman  is  not  liable 
upon  a  guardian's  bond,  executed 
by  her  as  surety,  when  there  is 
nothing  expressed  therein  show- 
ing an  intention    to  charge  her 
separate    estate.      ( Ovsrnan    agt. 
Cruger,  69  N.  Y.,  87.) 

2.  The  fact  that  the  bond  was  exe- 
cuted in  compliance  with  an  order 
of  the  court,  and  that  the  law  re- 
quires two  sufficient  sureties,  does 
not  make  her  liable.     (Id.) 

3.  So  also  the  making  of  an  affidavit 
on  her    part  that    she    possessed 
enough     estate    to    make   her   a 
sufficient  surety,  does  not  incor- 
porate into  her  contract  an  expres- 
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sion  of  intent  to  bind  her  separate 
estate.     (Id.) 

4.  Suretyship  for  a  guardian  is  not 
an  exception  to  the  rule  that  the 
contract  of  suretyship,  if  void  at 
law,  cannot  be  enforced  in  equity. 
(Id.) 

PRIVILEGED  COMMUNICA- 
TIONS. 

1.  Information  as  to  the  condition  of 
the  insured  acquired  by  a  physi- 
cian while  attending  upon  him, 
which  was  necessary  to  enable 
the  physician  to  prescribe,  he  is 
prohibited  from  disclosing  (2  R. 
S. ,  406,  sec.  78)  and  he  is  incompe- 
tent as  a  witness  to  testify  there- 
to. (Dilleber  agt.  Home  L.  Ins. 
Co.,  69  N.  T.,  256.) 


PROCESS. 

1.  The  want  of  process  to  bring  a 
defendant  into  court  may  be 
waived  by  a  voluntary  appear- 
ance in  the  action;  but  to  be 
effectual,  such  appearance  must 
be  with  knowledge  that  there  is 
an  action  pending  and  with  a 
full  intention  to  appear  therein. 
(Merkee  agt.  City  of  Rochester, 
13  Hun,  157.) 

3.  The  mere  presence  of  a  defend- 
ant in  a  court  room  does  not 
authorize  a  magistrate  to  proceed 
and  render  a  judgment  against 
him,  unless  he  notify  him  that 
an  action  is  pending  against  him 
and  unless  he  fully  understands 
the  nature  of  the  proceedings. 
(Id) 

PROMISSORY  NOTE. 

See  NOTICE  OF  PROTEST. 

Wynen  agt.  Schappert,  ante,  156. 


PROPERTY. 

Bee  WATER. 

My&r  agt.  Whitaker,  ante,  376. 


PROVISIONAL   REMEDY. 

1.  An  order  authorizing  a  substituted 
or  constructive  service  of  a  sum- 
mons is  not  an  order  granting  a 
provisional  remedy,  within  the 
meaning  of  section  772  of  the  Code 
of  Civil  Procedure.  (McCarthy 
agt.  McCarthy,  13  Hun,  579.) 


PUBLIC  OFFICER. 

1.  The    complaint    in    this   action 
alleged  that  the    defendant  was 
the  head  of   the    department  of 
buildings    in    the    city    of    New 
York ;  that  it  was  his  duty  to  see 
that  all  unsafe  buildings  in  said 
city  were'  taken  down  or  made 
secure,  and  that  he  was  furnished 
with  the  means  necessary  to  fulfill 
the  said  duty;   that  a  building, 
known  as  No.   25  Duane  street, 
was  so  injured  by  fire  as  to  render 
it  unsafe,  and  that  defendant  had 
notice  of  its  condition;  that  the 
said  building  fell  upon  an  adjoin- 
ing building  in  which  the  plain- 
tiff's intestate  lawfully  was  and 
killed  her,   and  asked  judgment 
for  damages  against  the  defend- 
ant.   Held,  that  a  demurrer  to  the 
complaint,  on  the  ground  that  it 
did  not  state  facts  sufficient  to 
constitute    a    cause    of    action, 
should    be    overruled.      (Connors 
agt.  Adams,  13  Hun,  427.) 

2.  The  warden  of  the  city  prison  in 
New  York  is  a  public  officer,  and 
an  action  brought  to  recover  dam- 
ages for  an  act  done  by  him  in 
virtue  of  his  office,  must  be  tried 
in    the    county    of    New    York. 
(Cowen  agt.  Qtiinn,  13  Hun,  344.) 


QUESTION  OF  LAW  AND  FACT. 

1.  The  question  of  acceptance  un- 
der a  verbal  contract  void  under 
the  statute  of  frauds,  is  ordinarily 
one  of  fact,  but  where  the  uncon- 
troverted  facts  afford  no  ground 
for  finding  an  acceptance,  or 
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where  the  evidence  is  such  that 
the  court  would  feel  bound  to  set 
aside  a  verdict  so  finding,  it  is  the 
duty  of  the  court  to  take  the  case 
from  the  jury.  ( Stone  agt.  Brown- 
ing, 68  N.  Y.,  598.) 

2.  It  is  not  under  all  circumstances 
negligence,  as  matter  of  law,  for 
a  person  to  get  upon  a  street  car 
while  in  motion.     In  exceptional 
cases,   where  the  conditions  are 
unfavorable,  it  may  be  so,  but  or- 
dinarily it  is  a  question  of  fact  for 
the  jury.     (Eppendorf  agt.  B.,  C. 
and  N.  R.  R.  Co.,  69  N.  Y.,  195.) 

3.  The  interpretation  of  a  contract 
between  a  towing  company  and  a 
master  and  owner  of  a  boat  to  be 
towed,  and  what  are  the  legal  re- 
lations between  the  parties  and 
the  relative  rights  and  obligations 
resulting  therefrom,  are  questions 
of  law  for  the  court,  and  a  sub- 
mission thereof  to  a  jury  is  error. 
( Arctic  F.  Ins.  Co.  agt.  Austin,  69 
N.  Y.,  470.) 

4.  One  H.  had  been  in  the  employ 
of  the  firm  of  D.  B.,  &  Co.,  of  To- 
ledo, prior  to  its  dissolution;  he 
resided  at  Detroit.    Notice  of  the 
dissolution  was  published  in  the 
Toledo  papers,  and  a  copy  mailed 
to  plaintiff,  addressed  to  him  at 
Detroit.    The  business  was  there- 
after continued  in  the  same  firm 
name.     In  an  action  against  the 
members  of  the  original  firm  upon 
a  promissory  note  given  in  the 
firm  name  to  H. ,  for  services  ren- 
dered subsequent  to  the  dissolu- 
tion, H.  testified  on  his  direct  ex- 
amination that  he  never  received 
the  notice;  on  his  cross-examina- 
tion   that    he    had     no    recollec- 
tion of  receiving  or  seeing  it,  and 
that  if  he  had  seen  it  he  thought 
he  should  have  remembered  it. 
Held  that  the  question  of  notice 
was    properly   submitted    to   the 
jury,  and  justified  a  finding  that 
none  had  been  received.     (Austin 
agt.  Holland,  69  N.  Y.,  571.) 

When  question  of  negligence  one  of 


fact.  (See  Twomley  agt.  C.  P.  N. 
and  E.  R.  R.  R.  Co.,  69  N.  Y., 
158.) 

When  question  whether  servant  did 
a  wrongful  act  with  a  view  to  in- 
jure another  and  not  with  a  view 
to  his  master's  service,  is  one  of 
fact.  (See  Cohen  agt.  D.  D.  E.  B. 
and  B.  R.  R.  Co.,  69  N.  Y.,  170.) 


RAILROADS. 

1.  Every  corporation  formed  under 
the  general  laws  for  the  formation 
of  railroad  corporations,  previous 
to  1869,  are  required  by  the  Laws 
of  1867  (chapter  775,  section  1)  to 
begin  the  construction  of  its  road, 
and  spend  thereon  ten  per  cent  of 
its  capital,  within  five  years  after 
its  articles  should  be  filed  and  re- 
corded in  the  office  of  the  secretary 
of  state;  and  to  finish  its  road  and 
put  it  in  operation  in  ten  years 
from  the  time  of  such  filing,  &c., 
or  in  default  thereof  "its  corpo- 
rate existence  shall  cease."    (Mat- 
ter of  Brooklyn,  Winfield  and  New- 
town  R.  R.  Co.,  ante,  14.) 

2.  The  existence  of  the  corporation 
is  determined  by  the  omission  to 
comply  with  either  of    the    pre- 
scribed conditions;  and  the  omis- 
sion to  begin  the  construction  and 
spend  ten  per  cent  of  the  capital 
within  five  years  is  as  fatal  as  the 
failure  to  finish  the  road  within 
the  ten  years.     (Id.) 

3.  Where,    by  non-performance  of 
either  of  these  conditions,  the  com- 
pany forfeits  or  loses  its  corporate 
rights  and  powers,  the  fact  may 
be  asserted  by  any  one  whose  lands 
or  property  is  sought  to  be  appro- 
priated to  the  uses  of  the  corpo- 
ration under  the  laws  authorizing 
the  taking  of  private  property  for 
public  use.     (Id.) 

4.  The  company  was  organized  Feb- 
ruary 3,  1869.     It  is  in  proof  that 
it  has  not  at  this  time  (July  19, 
1877)  begun  u  construction  of  its 
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road,  or  made  any.  part  of  the  ex- 
penditure required  by  law  to  be 
made  within  five  years,  although 
that  period  expired  in  February, 
1874. 

Held,  that  such  proof  brings  it 
directly  within  the  act  declaring 
that  its  existence  and  power  should 
cease  upon  that  contingency. 

Held,  also,  that  the  time  for  the 
performance  of  either  of  the  con- 
ditions imposed  by  the  Laws  of 
1867  was  not  extended  by  the  sev- 
eral special  acts  of  the  legislature 
(Laws  of  1869,  duipter  718  ;  Laws 
0/1870,  chapter  612;  Laws  0/1871, 
chapter  622 ;  Laws  of  1872,  chapter 
705).  (Id.) 

5.  On  the  25th  of  May,  1874,  after 
the  expiration  of  the  time  for  the 
beginning  of  the  work  of  con- 
structing the  road  had  passed,  the 
legislature  passed  an  act  (Laws  of 
1874,  chapter  575)  declaring  that 
the  time  for  beginning  as  well  as 
finishing  the  road  was  extended 
for  three  years  from  the  date  of 
the  act.  The  three  years  expired 
May  26,  1877.  The  application 
by  the  company  for  leave  to  take 
the  respondent's  land  was  made 
upon  a  petition  verified  July  19, 
1877. 

Held,  that  as  the  company  had 
not  at  the  time  either  begun  nor 
finished  its  road,  its  corporate 
existence  and  powers  had  ceased. 

Held,  also,  that  the  act  of  1875 
(Laws  of  1875,  chapter  508),  which 
is  general,  and  applicable  to  all 
railroad  companies  within  its  pro- 
visions, does  not  apply  to  this 
company.  It  was  not  in  default. 
It  had  yet,  by  the  special  act  of 
1874,  two  full  years  within  which 
to  complete  its  road,  and  the  law 
of  1875  was  framed  for  the  relief 
of  roads  which  were  then  in 
default.  (Id.) 

RAILROAD  MORTGAGE 
BONDS. 

1.  A  judgment  of  a  court  of  another 
state  is  only  conclusive  upon  par- 
ties where  it  is  a  definite  judg- 


ment upon  the  same  cause  of  ac- 
tion upon  the  merits.  An  interlo- 
cutory order  upon  a  special  appli- 
cation pending  the  suit  is  not  con- 
clusive upon  a  similar  application 
in  an  action  in  this  state.  (Taylor 
agt.  Atlantic  and  Great  Western 
Railway  Co.,  ante,  275.) 

2.  The  N.  G.  and  W.  R.  Co.  was  in- 
corporated under  the  laws  of  the 
states  of  Pennsylvania,  Ohio  and 
New  York.  A  mortgage  upon 
the  Ohio  division  was  executed 
to  M. ,  as  trustee,  and  another  and 
subsequent  mortgage  upon  all  the 
property  in  the  three  states  was 
executed  to  T.  and  D.,  as  trustees, 
who  brought  suit  in  each  of  the 
three  states  to  foreclose  the  same. 
An  agreement  was  entered  into 
between  M.  and  a  majority  of  the 
bondholders  under  the  Ohio  mort- 
gage and  T.  and  D.  extending  the 
time  of  payment  of  the  Ohio  mort- 
gage for  three  years,  and  changing 
the  interest  during  such  extended 
term  from  currency  to  gold.  This 
agreement  was  not  to  take  effect 
until  confirmed  by  the  courts  in 
each  of  the  three  states.  It  has 
been  confirmed  by  the  court  in 
Ohio,  and  is  now  presented  to  this 
court  and  a  confirmatory  order 
asked  for  upon  the  basis  of  the 
Ohio  order,  which  application  is 
opposed  by  some  of  the  second 
mortgage  bondholders. 

Held,  that  the  agreement  itself 
contemplates  a  distinct  and  inde- 
pendent approval  by  the  courts  of 
each  one  of  the  states  in  which 
actions  are  pending  for  the  fore- 
closure of  the  mortgage  and  the 
sale  of  the  company's  property. 
A  distinct  and  separate  approval 
was  what  was  in  terms  required, 
according  to  the  conclusions 
reached  as  to  the  propriety  of  the 
agreement  by  the  courts  respect- 
ively of  these  different  states ;.  and 
that  rendered  an  examination  of 
the  facts,  upon  which  the  appli- 
cation has  been  made,  necessary 
for  the  purpose  of  determining 
whether  such  approval  ought  to 
be  given.  (Id.) 
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3.  Every  bondholder  is  equally  enti- 
tled by  the  agreement  made  with 
him,  and  with  the  trustees  for  his 
benefit,  to  be  protected  in  all  the 
advantages  legally  secured  by  it. 
And  for  that  reason  the  courts 
cannot   disregard    the    principle 
protecting      him,     because      the 
amount  due  to  him,  and  the  ex- 
tent to  which  he  may  be  entitled 
to  participate  in  the  advantages  of 
the  security,    may  be,    compara- 
tively speaking,  not  very  signifi- 
cant.   It  is  enough  that  a  material 
right  may  be  prejudiced,  and  the 
party  deprived  of  the  full  advan- 
tage of  his  contract  and  security 
to  require  that  the  court  shall  not 
interpose  to  his  manifest  injury. 
(Id.) 

4.  The  bondholders  secured  by  the 
second  mortgage,  by  virtue  of  that 
instrument,    have  become,    both 
legally  and  equitably,  entitled  to 
have  the  proceeds  of  the  property 
applied  upon  their  debt  after  pay- 
ing off    the    first    incumbrances. 
This  court  has  no  power  to  sanc- 
tion any  change  in  the  effect  of 
the  terms  of  that  instrument.  (Id.) 

5.  It  would  be  grossly  unjust  to  the 
second  mortgage  bondholders  to 
change  the  payments  of  interest 
in  the  first  mortgage  bonds  from 
currency  to  gold,   and  the  court 
has  no  authority    which    would 
permit  it  to  take  that  difference 
for  a  period  of  three  years  from 
the  holders  of  the  second  mort- 
gage bonds    and  give   it  to  the 
more  fortunate  owners  of  the  first, 
against  the  objections  of  those  re- 
sisting the  proceeding.     (Id.) 

6.  Where  the  validity  of  the  con- 
tract was   also    made  dependent 
upon  the  approval  of  the  trustees 
under  the  first  mortgage,  and  one 
of  them  had  since  resigned,  and 
the  other  had  simply  placed  him- 
self under  the  advice  and  direction 
of  the  court  : 

Held,  that  this  was  not  what 
was  provided  for  by  the  terms  of 
the  agreement.  The  judgment  of 


the  trustee  upon  the  subject  was 
required,  for  his  approval  could 
not  be  given  or  withheld  without 
the  exercise  of  judgment.  Nor 
can  the  court  dispense  with  the 
observance  of  that  requirement, 
because  one  of  the  persons  named 
afterwards  resigned  his  office.  (Id.) 

See  INJUNCTION. 

Iteinart  agt.  Meyer,  ante,  283. 

See  JURISDICTION. 

Matter  of  United  States  Rolling 
Stock  Co.,  ante,  286. 


RECEIVER. 

See  INSURANCE  COMPANY. 

Matter  of  the  Atlantic   Mutual 
Life  Ins.  Co. ,  ante,  77. 

See  INSURANCE  COMPANY. 

Matter  of  North  American  Life 
Insurance  Company,  ante,  465. 

1.  In  an  action  brought    by  a  re- 
ceiver appointed    in    supplemen- 
tary proceedings,    the  complaint 
alleged  that,  "by  an  order  of  de- 
termination,   then  duly  made  by 
Hon.  John  J.  Armstrong,  county 
judge  for  the  county  of  Queens,  the 
plaintiff  was  appointed  receiver." 
Held,   that   his  appointment   was 
sufficiently  alleged,  and  that  a  de- 
murrer, on  the  ground   that  the 
complaint  did  not  show  that   he 
had  legal    capacity  to  sue,   was 
properly  overruled.    (Manley,  Re- 
ceiver, agt.  liassiga,  13  Hun,  288.) 

2.  A  receiver  of  an  insolvent  insur- 
ance company,  appointed  under 
chapter  463  of  the  Laws  of  1853, 
is  not  entitled  to  have  transferred 
to  him  the  securities  deposited  by 
the  company  with  the  superintend- 
ent of  the  insurance  department. 
(Matter  of  Guardian  Mutual  Life 
Insurance  Co.,  13  linn,  115.) 

3.  Where  a  receiver  is  appointed  in 
an  action    by  a  married    woman 
for  divorce,   in  pursuance  of  the 
provisions  of  the  Revised  Statutes 
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(IB.  8.,  148,  see.  60),  authorizing 
the  sequestration  of  the  personal 
property  and  of  the  rents  and 
profits  of  the  real  estate  of  the 
husband,  and  the  appointment  of 
a  receiver  thereof,  when  an  order 
for  alimony  has  been  granted  and 
defendant  has  neglected  or  refused 
to  pay  the  same  or  to  give  secur- 
ity therefor,  such  receiver  ac- 
quires no  title  to  the  real  estate, 
but  simply  is  entitled  to  posses- 
sion as  against  defendant  and  all 
claiming  under  him  ;  and  so  long 
as  his  rights  are  unquestioned, 
and  there  is  no  interference  there- 
with, either  actual  or  threatened, 
he  has  no  concern  with  the  title, 
and  cannot  maintain  an  action  to 
determine  the  validity  of  transfers 
thereof  by  the  defendant.  ( Foster 
agt.  Towmhend,  68  N.  Y.,  203.) 

4.  Accordingly  held,  that  a  receiver 
so  appointed  could  not  maintain 
an  action  to  set  aside  a  convey- 
ance of  the  real  estate  alleged  to 
have  been  fraudulently  made  by 
the   husband    after    the  appoint- 
ment  of    the  receiver,  or  to  set 
aside    an    alleged   fraudulent  as- 
signment by  the    husband,  of   a 
mortgage  received  by  him  upon 
conveyance,  in  the  absence  of  any 
allegation    that    defendants    had 
made  a  claim  or  asserted  a  title  ad- 
verse to  the  rights  of  plaintiff. 
(Id.) 

5.  Also,  Jield,  that  an   action  could 
not  be  maintained  by  the  receiver 
to  restrain  an  assignment  by  the 
assignee  of  such  a  mortgage,  or  to 
restrain  the  foreclosure    thereof. 
(Id.) 

8.  It  seems  that  any  proceedings  to 
compel  an  application  of  the  rents 
and  profits  of  the  husband's  real 
estate,  or  in  any  way  to  compel 
the  payment  of  the  alimony  from 
the  property  should  be  brought 
by  the  wife.  ( Id.) 

7.  It  seems,  also,  that  had  the  as- 
signee of  such  a  mortgage  asserted 
an  adverse  claim  to  the  rents  and 


profits  of  the  real  estate,  the  wife 
would  have  had  a  remedy  by  an 
order  for  the  examination  of  the 
claimant  pro  interesse  suo,  and 
such  proceedings  thereon  as  would 
lead  to  a  determination  of  the 
rights  of  the  parties.  ( Id.) 

,  Where  a  judgment  creditor  at 
whose  instance  a  receiver  had 
been  appointed  in  supplementary 
proceedings,  instigates  and  con- 
ducts a  prosecution  against  third 
persons  through  the  receiver  for 
his  own  benefit,  and  in  which  he 
is  solely  interested,  in  case  he  is 
defeated,  is  liable  for  costs.  ( Ward 
agt.  Roy,  69  N.  Y.,  96.) 


RECORDING  ACT. 

1.  Under  the  recording  acts,  all  un- 
recorded instruments  in  writing 
by  which  any  estate  or  interest 
in  real  estate  is  created,  aliened, 
mortgaged    or    assigned,    or    by 
which  the  title  to  any  real  estate 
may  b'e  affected  in  law  or  equity, 
is  void  and  of  no  effect  as  against 
any  subsequent  mortgagee,  or  as- 
signee of  a  mortgage,  who  in  good 
faith  and  for  a  valuable  considera- 
tion takes  a  mortgage,  or  an  as- 
signment of  a  mortgage.     Equity 
gives  no  assistance  against  a  "pur- 
chaser "  for  a  valuable  considera- 
tion without  notice.    (Mutual  Life 
Ins.  Co.  agt.  Wilcox,  ante,  43.) 

2.  A  release  of  part  of  mortgaged 
premises  is  a   "conveyance"  by 
which  the  title  to  real  estate  may 
be  effected,    and  unless  duly  re- 
recorded is  void  against  a  subse- 
quent assignee  of  a  mortgage  for 
value,  and  without  notice,  under 
the  recording  act.    (Id.) 

3.  The  general  rule  is  that  where 
the  possessor  of  land  causes  the 
registry  of    a  particular  title,   a 
subsequent    purchaser    need    not 
look  beyond  it.     The  purchaser 
has  a  right  to  assume  where  the 
possessor  has  put  his  deed  on  re- 
cord, that  he  has  recorded  all  the 
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conveyances  affecting   his    title. 
(Id.) 

4.  The  rule  of  constructive  notice 
by  possession  does  not  apply  to 
the  assignee  of  a  prior  mortgage, 
because  the  natural  inference  in 
such  a  case  is  that  the  occupant  is 
holding  subject  to  the  mortgagee. 
(Id.) 

• 

5.  The  general  rule  that  a  purchaser 
of  a  mortgage  takes  it  subject  to 
all  latent  equities  existing  in  favor 
of  the  mortgagor,  and  also  of  third 
parties,  relates  only  to  those  equi- 
ties   which    are    not    within  the 
scope  of  the  recording  act,  and 
against    which    subsequent    pur- 
chasers,   bona  fide,    are    thereby 
protected.     (Id.) 

6.  A  sheriff's  deed,  given  in  pursu- 
ance of  a  sale  upon  execution,  and 
duly  recorded,    is    protected    by 
and  has  the  benefit  of  the  record- 
ing act  (1  B.  8.,  756,  sec.  I).    (Het- 
zcl  agt.  Barber,  69  N.  Y.,  1.) 

7.  E,  devised  certain  real  estate  to 
her  husband  and  two  daughters, 
one-third  to  each.     In  February^ 

1869,  the  husband  conveyed  the 
one-third  devised  to  him  to  plain- 
tiff by  deed,  which  was  not  re- 
corded until  December,  1871.  The 
premises  were  sold  in   January, 

1870,  upon  execution  against  the 
husband,  and  in  pursuance  there- 
of defendant,  who  was  a  purchaser 
in  good  faith,  for  a  valuable  con- 
sideration, without  notice  of  the 
prior    conveyance,    received    the 
sheriff's  deed  April    17th,    1871, 
which  was  recorded  on  that  day. 
In  an  action  of  ejectment,   held, 
that  defendant  was  entitled  to  the 
one-third.     (Id.) 


REF  ElvkiE. 

1.  The  submission  to  the  referee  was 
December  26,  1877.  On  February 
22,  1878,  the  referee  prepared, 
finished  and  signed  his  report,  and 
on  the  twenty-third  notified  the 

VOL.  LV         82 


attorney  for  the  defendant  that  he 
had  made  his  report  for  defendant 
and  had  left  the  same  on  his  (the 
referee's)  table  for  the  defendant's 
attorney,  and  at  the  sama  he  stated 
to  defendant's  attorney  the  amount 
of  his  fees.  On  the  twenty-third 
.  or  twenty-fifth  of  February  the 
defendant's  attorney  informed  the 
plaintiffs'  attorney  that  the  referee 
had  made  his  report  for  defendant 
and  that  the  referee  was  about  to 
prepare  an  opinion  which  he  would 
serve  with  a  copy  of  the  report  : 
Held,  that  the  facts  shown  in  the 
case  and  the  notification  made  by 
the  referee  to  defendant's  attorney 
was,  in  substance  and  effect,  a  de- 
livery of  the  report  to  the  attorney 
within  the  provisions  of  section 
1019  of  the  Code  of  Civil  Proced- 
ure. (Quackenbush  agt.  Johnson, 
ante,  94.) 

2.  The  requirement  of  section  1016 
of  the  Code  of  Civil  Procedure, 
that  "a  referee,  before  proceeding 
to  hear  the  testimony,   must  be 
sworn  faithfully  and  fairly  to  try 
the  issues,  &c. ,  unless  the  oath  be 
expressly  waived  by  written  stipu- 
lation or  orally,  in  which  latter 
case  the  waiver  must  be  entered  in 
the  referee's  minutes,  "is  directory 
merely,   and  may  be  waived  by 
the  acts  and  acquiescence  of  the 
parties  to  the  proceeding.    (Nason 
agt.  I/uddingto-n,  ante,  342.) 

3.  Where  the  defendant  and  his  at- 
torney, both  learned  in  the  law, 
and  with  knowledge  of  the  pro- 
vision of  this  section  as  to  the  oath 
of   the  referee,    voluntarily,   and 
without    objection,    conduct    the 
defense  to  an  unsuccessful  issue, 
which  was  followed  by  an  acqui- 
escence in  the  validity  of  the  pro- 
ceedings, as  shown  by  an  applica- 
tion for  additional  time  to  file  ex- 
ceptions to  the  report,  and  oppo- 
sition to  the  motion  for  an  extra 
allowance : 

Held,  that  the  defendant  had 
waived  his  right  to  the  statutory 
requirement  as  to  the  oath  of  the 
referee  (&x>  Tlw  Exchange  Fire  Ins. 
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Co.  agt.  Early,  54  How. ,  279  ; 
McGowan  agt.  Newman,  id.,  458). 
(Id.) 

See  MORTGAGE  FORECLOSURE. 

Eleventh  Ward  Savings  Bank  agt. 
Hay,  ante,  444. 

4.  A  referee  has  the  same  power 
to  allow  amendments  as  the  court 
upon    the     trial    of    an    action. 
Such  amendments  may  be  allow- 
ed either  to  meet  an  immaterial 
variance  between  the    pleadings 
and  the  proof,  or  for  any    other 
purpose    provided    it    does    not 
change  substantially  the  cause  of 
action    or    defense.     (Smith    agt. 
Rathbun,  13  Hun,  47.) 

5.  When  a  party  claims  to  be  taken 
by  surprise,  or  misled  to  his  pre- 
judice, by  the  amendment,  proof 
of  such  facts  must  be  furnished ; 
without  such  proof  the  variance 
will  not  be  deemed  material.   (Id.) 

6.  A  referee  is  not  obliged  to  wait 
until  all  the  evidence  is  introduced 
before  allowing  an  amendment  to 
cure  a  variance,  but  may  permit 
such  amendment  to  be  made  at 
the  commencement  of   the  trial, 
so  as  to  make  the  pleadings  con- 
form to  the  evidence  which  the 
party  proposes  to  introduce.     (Id.) 

7.  Where  a  referee  allows  a  plain- 
tiff to  amend  his  complaint  by 
adding  thereto  allegations  which 
do  not  substantially    change  the 
cause  of  action  set  forth  therein, 
he  cannot  allow  the  defendant, 
who  has  theretofore  answered,  to 
interpose  a  demurrer  thereto.  (Id. ) 

8.  Where  a  referee  has  allowed  a 
defendant  to  serve  a  demurrer  to 
a  complaint  so  amended,  the  plain- 
tiff is  not  confined  to  an  appeal 
from  the  order  of  the  referee,  but 
'  may  move  at  special  term  to  have 
the  demurrer  stricken  out.     (Id.) 

9.  Rule  26  does  not  apply  to  such  a 
case,    and    the    plaintiff    is    not 


obliged  to  return  the  demurrer. 
(Id.) 

10.  Although  the  terms  upon  which 
an  amendment  is  allowed  rest  in 
the  discretion  of  the  referee,  yet 
if  he  impose  terms  which  he  has 
no  authority  to  impose,  it  ceases 
to  be  a  matter  of  discretion,  and 
his    mistake   may   be  corrected. 
(Id.) 

11.  This  action  was  brought  by  the 
receiver  of  an  insolvent  insurance 
company    to    recover    dividends 
alleged  to  have  been  wrongfully 
paid  to  the  defendant,    a  stock- 
holder of  the  company,  at  a  time 
when  the  corporation    was  insol- 
vent, such  payments  having  been 
made  out  of  the  capital  and  assets 
of  the  company  and  received  by 
the  defendant    in    fraud  of    the 
rights  of  the  creditors  of  the  com- 
pany. 

Held,  on  a  motion  to  refer  the 
action,  on  the  ground  that  it  in- 
volved the  examination  of  a  long 
account,  that  the  action  sounded 
in  tort  and  could  not  be  referred 
against  the  objection  of  either 
party.  (Wickha/m  agt.  Frazee,  13 
Hun,  431.) 

12.  In  order  to  authorize  a  reference 
under  sections  21  and  22  of  3  Re- 
vised Statutes  (6th  ed.),  page  39, 
relating  to  references  of  claims  by 
trustees  of  insolvent    debtors,    it 
must    be  shown    that  the  party 
making  the  application  has  offer- 
ed to  agree  upon  a  reference,  and 
that  the  other  party  has  refused 
or  neglected  to  consent    thereto; 
and  the  application  must  be  made, 
not  to  the  court  upon  motion,  but 
to  the  officer  who  appointed  the 
trustees,   or  to   a  justice  of    the 
supreme  court  at  chambers  resid- 
ing in  the  district,  upon  a  notice 
of  at  least  ten  days. 

Quwre,  whether  under  this  stat- 
ute a  reference  can  be  ordered  in 
an  action  sounding  in  tort.  (Id.) 

13.  In  an  action  to  foreclose  a  mort- 
gage the  costs  are  in  the  discretion 
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of  the  court.  Where  a  referee  in 
such  a  case  decides  that  the  plain- 
tiff is  only  entitled  to  certain  costs, 
his  error,  if  any,  can  only  be 
corrected  by  an  appeal  from  the 
judgment,  and  not  upon  a  motion. 
(lessee  agt.  Ettis,  13  Hun,  656.) 


REFERENCE. 

1.  Where  a  question  of  fact  arising 
upon  a  motion  is  referred,  as  au- 
thorized by  the  Code  ( sec.  27  )  the 
court  has  no  authority  to  allow 
disbursements  in  addition  to  ten 
dollars  cost  of  motion.     (  Concklin 
agt.  Taylor,  68  N.  T.,  221.) 

2.  Where  upon  the  trial  of  an  ac- 
tion by  a  referee,  a  motion  is  made 
on  the  part  of  defendant,  at  the 
close  of  the   evidence  to  dismiss 
the  complaint  which  is  not  passed 
upon  at  the  time,  and  the  referee 
subsequently    makes    his    report 
with  findings  of  fact  adverse  to 
plaintiff,  and  as  a  conclusion  of 
law  finds  that  the   complaint  be 
dismissed,  this  cannot  be  consid- 
ered the  same  as  a  non-suit,  but 
as  a  disposition  of  the  case  upon 
a  consideration   of   all  the  testi- 
mony.     (  Vanderlip  agt.    Keyser, 
Q8N.  T.,  443.) 

3.  Assuming  that,  upon  a  motion  to 
dismiss  the  complaint  at  the  close 
of  the  testimony,  a  question  arises, 
the  same  as  upon  a  motion  for  a 
non-suit,  a  distinct  ruling  must  be 
had  at  the  time,  or  as  of  the  time 
the  motion  was  made,  and  before 
the  final  submission  of  the  whole 
case,  and  an   exception  taken  in 
order  to  raise  the  question  that 
the    decision    was,   as    matter  of 
law,  that  there  was  no  evidence 
to  sustain  the  complaint  ;  or,  at 
least,  a  request  should  be  made 
that  the  referee  decide  the  motion 
as  of  that  time,  and  an  exception 
be  taken  to  a  refusal.     Exceptions 
merely  taken  to  the  referee's  find- 
ing of  fact  and  to  his  conclusions 
of  law  do  not  present  the  point. 
(Id.) 


Where  a  referee's  report  passes  on 
all  the  material  facts,  an  exception 
to  his  refusal  to  find  facts  accord- 
ing with  the  views  of  the  defeated 
party  is  not  tenable,  (See  Me 
Dovgatt  agt.  Hess  [Mem.],  68  N. 
Y.,  620.) 


RELEASE. 

1.  A  release  of  part  of  mortgaged 
premises  is  a  "conveyance"  by 
which  the  title  to  real  estate  may 
be  effected,  and  unless  duly  re- 
corded is  void  against  a  subsequent 
assignee  of  a  mortgage  for  value, 
and  without  notice,  under  the  re- 
cording act.     (Mutual  Life  Insur- 
ance Co.  agt.  Wilcox,  ante,  43.) 

Of  bond  under  seal  expressing  con- 
sideration, although  none  was 
paid,  extinguishes  bond,  and  sub- 
sequent assignment  transfers  no 
interest.  (  See  Simson  agt.  Brown, 
68  N.  Y.,  355.) 

2.  Plaintiff  filed  a  lien  for  materials 
furnished  for  thirty  houses;   he 
released  fifteen  houses  upon  being 
paid  the  full  value  of  the  materi- 
als which  went  into  those  houses. 
Held,  that  his  lien  upon    the  re- 
maining fifteen  houses  for  the  bal- 
ance of  his  account  was  not  affect- 
ed by  the  release.     ( Hall  agt.  Shee- 
han,  69  N.  Y.,  618.) 


REMEDY. 

1.  Where  an  attorney  in  an  action 
is  in  contempt  for  the  violation  of 
an  injunction  therein,  or  for  any 
act  inconsistent  with  his  relation 
to  the  court,  and  suitors  have  sus- 
tained damage,  the  remedy  is  by 
summary    proceedings,     not     by 
action.     ( Fonttr  agt.    TmrnsJicnd, 
68^.  F.,203.) 

2.  A  writ  of  mandamus,  upon  the 
application  of  one  claiming  title 
to  an  oflire,  will  not  be  granted, 
for  the  purpose  of   determining 
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the  validity  of  his  claim,  where 
there  is  a  serious  question  in  regard 
thereto,  and  another  person  is 
holding  and  exercising  the  func- 
tions of  the  office,  and  this, 
although  the  attorney-general  re- 
fuses to  bring  an  action  in  the 
nature  of  a  quo  warranto.  ( In  re 
Gardner,  68  Jf.  Y.,  467.) 

3.  Where  a  right  is  granted  by  stat- 
ute, or  exists  at  common  law  a 
subsequent  statute  giving  a  new 
remedy  or  penalty  or  forfeiture 
for  a  violation  of  that  right,  is 
cumulative  and  not  a  substitute 
for  former  and  existing  remedies 
and  penalties.  ( Tremain  agt. 
Richardson,  68  JV.  Y.,  617.) 

When  in  an  action  for  divorce  brouht 
by  the  wife,  the  rents  and  profits 
of  defendant's  real  estate  have 
been  sequestered  and  another 
asserts  adverse  claim  to  rents  and 
profits,  the  wife  has  a  remedy  by 
order  for  examination  of  claimant, 
pro  inter -esse  suo.  (  See  Foster  agt. 
Townshend,  68  N.  Y.,  203.) 

By  officer  who  has  been  unlawfully 
ousted,  on  recovery  of  office,  to 
recover  salary  paid  to  intruder,  is 
by  action  against  the  latter.  (  See 
Dolan  agt.  Mayor  etc.,  68  2f.  Y., 
274.) 

REPLEVIN. 

1.  A  sheriff,  by  virtue  of  an  execu- 
tion against  one  Alvord,  levied  up- 
on property  belonging  to  his  wife. 
Held,  that  the  act  of  the  sheriff 
in    levying     upon    the   property 
was    such    an    exercise    of    do- 
minion over  it  as  would  sustain 
an    action  for  its  conversion  or 
one  of  replevin,    although    there 
was  no  actual    removal    of    the 
property.     (Alvord  agt.  Haines,  13 
Hun,  26.) 

2.  That  his  liability  was  not  affect- 
ed by  the  fact  that  he  claimed  to 
levy  upon,  and  advertised  for  sale 
the  interest  of  the  husband  alone, 


when  the  husband  had,  in  fact, 
no  interest  therein.     (Id.) 

3.  The  facts  that  the  plaintiff,  in 
the  judgment,  directed  the  sheriff 
to  get  the  executions,   and    con- 
sulted and  advised  with  him  and 
approved  of  his  making  the  levy, 
are  sufficient  to  sustain  a  verdict 
against  him.     (Id.) 

4.  An  objection  that  a  judgment  in 
replevin  is  for  money  only,  instead 
of  for  a  return  of  the  property  or 
for  its  value,  in  case  of  its  non- 
delivery,   can   only  be   reviewed 
upon  appeal,  upon  a  case  made 
and    settled     according    to    the 
established  practice.  (McLean  agt. 
Cole,  13  Hun,  300.) 


RES  GESTJ3. 

1.  This  action  was  brought  to  re- 
cover the  amount  alleged  to  be 
due  to  the  plaintiff  upon  a  sale 
of  certain  real  estate  made  by  his 
assignor  to  the  defendant.  Upon 
the  trial  the  person  who  drew  the 
deed  was  called  as  a  witness  and 
stated,  against  the  defendant's 
objection  and  exception,  that  the 
grantor,  at  the  time  he  was  execut- 
ing the  deed  (the  grantee  not  being 
present)  stated  to  the  witness  that 
the  purchase-price  had  not  been 
paid,  but  that  the  grantee  had 
promised  to  pay  it  whenever  he 
should  be  requested  so  to  do. 
Held,  that  the  statement  did  not 
constitue  a  part  of  the  res  gest(e, 
and  should  have  been  excluded. 
(Trimmer  agt.  Trimmer,  13  Hun, 
182.) 

SECURITY. 

1.  Although  section  339  of  the  old 
Code  authorized  the  court  to  dis- 
pense with  or  limit  the  security, 
required  by  sections  335,  336, 
337  and  338  to  be  given  upon  an 
appeal,  when  the  appellant  was  an 
executor,  administrator  or  trustee 
acting  in  the  right  of  another,  yet 
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when  an  executor  without  making 
any  application  to  have  the  secu- 
rity limited  or  dispensed  with 
gives  the  security  in  the  ordinary 
form,  the  giving  of  such  under- 
taking will  he  taken  as  an  admis- 
sion by  him  that  he  has  sufficient 
assets  applicable  to  the  payment 
of  the  judgment  .appealed  from, 
to  satisfy  the  same.  ( Yates  agt. 
Burch,  13  Hun,  622.) 


SERVICE  BY  PUBLICATION. 

1.  An  allegation  in  the  complaint 
that  the  plaintiffs  had  been  unable 
to  effect  service  of    a   summons 
upon  Warring,  sr.,  and  that  he  was 
keeping  himself  concealed  out  of 
the  state  to  avoid  service  of  sum- 
mons, fails  to  show  that  he  was, 
at  the  time  of  the  commencement 
of  this  action,  a  non-resident  of 
this    state,    having    no    property 
within  this  state,   and  therefore 
under  the  Code  and  the  rules  of 
the  court,  not  liable  to  be  served 
by  publication  or  by  substituted 
service.     (Sloan  et  al.  agt.  Waring 
et  al.,  ante,  62.) 

2.  Such  an  allegation  brings  the  de- 
fendant within  the  second  subdi- 
vision of  section  135  of  the  Code 
of  Procedure,  which  provides  for 
service  by  publication.     (Id.) 

3.  To  complete  the  substituted  serv- 
ice of  a  summons  under  the  Code 
(sec.  136),  where  the  order  authoriz- 
ing such  service  directs  the  mail- 
ing of  a  copy  of  the  summons  and 
complaint  to    the    person    to  be 
served  at  his  place  of    residence, 
which  is  specified  in  the  order  a 
publication  of  the  summons  and  a 
deposit  in  the  post-office  addressed 
as  required,   is  necessary,  or,    in 
lieu  thereof,  a  personal  service  out 
of  the   state.     (Smith  agt.  Wells, 
69  N.  T.,  600.) 

4.  Where,  therefore,  in  such  case,  a 
copy  of  the  summons  and    com- 
plaint is  mailed  and  addressed  to 
the  defendant  at  a  different '  place 


from  that  stated  in  the  order,  and 
there  is  no  personal  service  and 
no  appearance  of  the  defendant, 
the  court  acquires  no  jurisdiction ; 
a  judgment  against  such  defend- 
ant is  void ;  and  a  purchaser  at  a 
sale  of  real  estate  thereunder 
cannot  be  compelled  to  complete 
his  purchase,  where  the  defend- 
ant so  defectively  served  has  a 
definite  interest,  however  small, 
in  the  land  sold.  (Id.) 


SHERIFF. 

1.  Where  a  sheriff,  by  virtue  of  an 
execution    against    one     Alvord, 
levied  upon  property  belonging  to 
his  wife,  held,  that  the  act  of  the 
sheriff  was  such  an  exercise    of 
dominion  over  it  as  would  sustain 
an  action  for  its  conversion  or  one 
of  replevin,   although  there  was 
no  actual  removal  of  the  property. 
That  his  liability  was  not  affected 
by  the  fact  that  he    claimed  to 
levy  upon,  and  in  fact  advertised 
for  sale  the  interest  of  the  hus- 
band   alone,  when  the    husband 
had,  in  fact,  no  interest    therein. 
(Alvord  agt.  Haynes,  13  Hun,  26.) 

2.  A  sheriff  who  has  taken  property 
by  virtue  of  a  warrant  of  attach- 
ment issued  under  the  Code,  is  not 
entitled  to  poundage  in  case  of  a 
subsequent    settlement  of    plain- 
tiff's claim  before  any  sale  of  the 
property  by  the  sheriff.     (  FOLGER 
and  MILLEU  JJ. ,  dissenting.)  (  Oer. 
Am.  Bk.  agt.  M.  R.  Coal  Co.,  68  N. 
T.,  585.) 

8.  Section  243  of  the  Code,  as 
amended  in  1865,  only  allows 
poundage  in  case  of  a  sale  by 
virtue  of  the  attachment  before 
judgment  ;  and  then  only  in  case 
a  settlement  has  been  had  or  a 
judgment  recovered  and  collected 
in  whole  or  in  part  in  which  cases 
poundage  is  to  be  estimated  on 
the  amount  collected,  or  "  the 
amount  at  which  settlement  is 
made."(FoLGEU  and  MILLER,  JJ., 
dissenting.)  (Id.) 
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4.  In  an  action  against  a  sheriff  for 
failure  to  return  an  execution  it 
may  be  proved  in  mitigation  of 
damages  that  prior  to  the  return 
day  the  plaintiff's  interest  in  the 
judgment  was  levied  upon  by  vir- 
tue of    an  attachment   and  was 
liable    to     be    applied     thereon. 
(Wehle  agt.    Conner,    69    N,    Y., 
546.) 

5.  Where  a  sheriff  having  an  execu- 
tion in  his  hands  receives  an  at- 
tachment   against  the  judgment 
creditor    and    by  virtue    thereof 
levies  upon  the    judgment    debt 
the    attachment    becomes    a  lien 
upon  the  judgment  and  execution, 
and  all  moneys  collected  upon  the 
execution  are  liable  to  be  applied 
toward  the  payment  of  any  judg- 
ment   recovered    in  the     action 
wherein     the     attachment      was 
issued  ;  and,  until  the  attachment 
is  vacated,  or  the  lien  thereof  in 
some  manner  discharged,  it  must 
be  regarded  as  valid  process  and 
the  sheriff  has  no  right  to  pay  over 
to  the  judgment  creditor  moneys 
collected  on  the  execution.     (Id.) 

6.  Where,  therefore,   it  appears  in 
an  action  against  the  sheriff  for 
failure  to    return    the  execution 
that  such    a  lien  by  attachment 
existed  at  the  time  of  the  com- 
mencement of  the  action  plaintiff 
is  only  entitled  to  nominal  damage. 
The  defendant's  failure    to    per- 
form his  duty,  although  not  justi- 
fied or  excused  does  not    entitle 
plaintiff  to  recover  more  than  the 
damages  he  has  actually  sustained. 
(Id.) 

7.  Where  the  sheriff  acted  lawfully 
in    levying    the    attachment    the 
question  whether  he  acted  in  bad 
faith,  cannot  be  considered  in  such 
action,  as  the  rights  of  the  attach- 
ing creditors  could  not  be  affected 
thereby.     (Id.) 

8.  It  seems  that  in  order  to  make  a 
valid  levy  by  virtue  of  the  attach- 
ment   when   the    sheriff   himself 
holds  the  execution,  it  is  not  neces- 


sary to  serve  notice  of  the  prop- 
erty levied  on  as  required  by 
section  235  of  the  Code.  (Id.) 


SPECIAL  PROCEEDINGS- 

See  COSTS. 

Matter  of  Jetter,  ante,  67. 

1.  On  an  appeal  to  the  court  of  ap- 
peals, in  a  proceeding  brought  into 
the  supreme  court  by  a  common 
law  certiorari,  directed  to  an  of- 
ficer   or    tribunal    other    than    a 
court,  the  successful  party  is  not 
entitled  to  costs  as  a  matter  of 
course;  whether  or  not  costs  shall 
be  awarded    rests  in  the  discre- 
tion of  the  court.     (People  ex  rel. 
Green  agt.  Smith,  13  Run,  227.) 

2.  A  proceeding  under  the  statute 
in  relation    to  voluntary  assign- 
ments by  imprisoned  debtors  (2 
R.  8.,  31   et  seq.),  is  a  special  pro- 
ceeding, as  defined  by  the  Code 
(sees.  1,2,3);  and  an  order  of  special 
term  therein  discharging  the  pe- 
titioner is  a  final  order,  and  is  ap- 
pealable to  the  general  term,  under 
the  provisions  of  the  act  of  1854 
(chap.  270,  Laws  of  1854),  author- 
izing appeals  in  special  proceed- 
ings.    (ALLEN  and  MILLER,  JJ., 
dissenting.)    (In  re  Brady,  69  N. 
Y.,  216.) 


SPECIFIC  PERFORMANCE. 

See  CONTRACT. 

Balheimer  agt.  Reichardt,  ante, 
414. 

1.  Where  vendee  of  lands,  induced 
by  fraudulent  representations,  ac- 
cepts a  conveyance,  not  including 
all  the  lands  oraly  agreed  to  be 
conveyed,  and  paye  the  consider- 
ation and  enters  into  possession, 
the  statute  of  frauds  is  not  a  bar 
to  an  action  to  compel  a  specific 
performance  of  the  oral  agree- 
ment; and,  although  no  improve- 
ments have  been  made  by  him 
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upon  the  lands  not  included  in  the 
deed,  he  is  not  confined  to  relief 
in  damages,  but  may  have  specific 
performance.  (Beardsley  agt.  Dunt- 
tey,  69  N.  T.,  577.) 


STATUTE  OP  LIMITATIONS. 

1.  Though  the  legislature  may  not 
pass  a  law  impairing  the  obligation 
of  contracts,  it  unquestionably  has 
power  to  pass  a  statute  which  shall 
operate  retrospectively,  and  sweep 
away  any  right  of  action  that  arose 
from  a  tort.     (Gnittotel  agt.   The 
Mayor,  ante,  114.) 

2.  The  injury  alleged  occurred   on 
the  13th  day  of  March,  1873.     At 
that  time  sections  74  and  91  of  the 
Code  of  Procedure  provided  that 
an  action  for  an  injury  to  the  per- 
son might  be  brought  within  six 
years  after  the  cause  of  action  ac- 
crued.    This  action  was  not  com- 
menced  until   the  7th  of    April, 
1877.     Before  the  action  was  be- 
gun, and  on  the  26th  day  of  May, 
1876,  the  legislature  amended  the 
Code  by  enacting  that  an  action 
for  an  injury  to  the  person  should 
be  brought  within  one  year.     The 
defendant  pleaded  the  one  year 
statute  of  limitations. 

Held,  to  be  a  good  defense.   (Id.) 

8.  The  statute  of  limitations  acts 
retrospectively,  for  the  rule  is  that 
that  statute  of  limitations  which 
is  in  force  at  the  commencement 
of  the  action  governs  the  rights  of 
parties  therein.  (Id.) 

4.  It  seems  that,  if  the  effect  of  the 
statute  impairs  the  obligation  of 
contracts,  the  statute  is  void;  but 
if  the  statute  destroys  a  cause  of 
action  founded  upon  a  tort,  it  is 
not  for  that  reason  invalid.     (Id.) 

5.  A  married  woman    claimed    to 
recover  for  services  rendered  be- 
fore her  marriage,   to  which  the 
statute  of  limitations  was  pleaded. 
To  remove  the  bar  of  the  statute, 
she  proved  an  account  in  which 


she  had  charged  her  father  with 
the  services  and  credited  him 
with  various  amounts,  the  credits 
being  for  such  articles  as  a  father 
would  naturally  give  to  a  daughter 
living  with  him,  although  of  age. 
No  account  was  kept  by  the  father. 
Held,  that  the  simple  presentation 
of  an  account  containing  such 
credits  to  the  executor  was  not 
sufficient ;  that  an  account  of  her 
father  against  her  should  be  regu- 
larly proved,  in  order  to  have  the 
effect  of  taking  the  case  out  of 
the  statute.  (Uuck  agt.  Quacken- 
bush,  13  Hun,  107.) 

6.  In   an  action  upon   a  note,  the 
defendant  claimed  that  the  action 
was  barred  by  the  statute  of  limi- 
tations.    The    note    was    dated 
March  1,  1864,  payable  one  year 
after  date.     Upon    the    back  of 
the    note    were    indorsements  of 
interest  in  the  handwriting  of  the 
testatrix,  dated  in  1865,  1866, 1867, 
1868  and  1869,  and  May  9,  1870. 
The  action  was  commenced  April 
12,  1876.  Held,  as  the  indorsements 
purported  to  have  been  made  by 
the  testatrix  before  the  note  was 
outlawed,  they  were  admissible  in 
evidence  against  the  defendant, 
without  proof  of  actual  payment. 
(Ri»ky  agt.    WigTitman,   13  Hun, 
163.) 

7.  Whether  or  not  such  payments 
were  actually  made  was  a  ques- 
tion for  the  jury.     (Id.) 

8.  Although  in  former  times  courts 
of  equity  refused  to  enforce  stale 
demands,  yet,  since  the  adoption 
of  the  Code  prescribing  limitations 
for  both  legal  and  equitable  ac- 
tions, no  court  can  refuse  to  enter- 
tain an  action  on  account  of  the 
stateness  of  the  demand,  provided 
it  be  brought  within  the  time  pre- 
scribed  by   the    statute.      (Derby 
agt.  Yale,  13  Hun,  273.) 

9.  A  plea  of  the  statute  of  limita- 
tions of  another  state  or  country, 
where  a  contract  was  made,  is  no 
bar  to  an  action  brought  upon  the 


656 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


contract;    the    lex  fori   governs. 
(Miller  agt.  Brenham,  68  N.  Y.,  83.) 

10.  A  bank  is  not  liable  upon  a  cer- 
tificate of  deposit  until  after  de- 
mand of  payment ;  and  therefore, 
the  statute  of  limitations  does  not 
begin  to  run  against  it  until  de- 
mand is  made.  (Howell  agt.  Adams, 
68  N.  Y.,  815.) 

11.  Defendants    having    purchased 
certain  premises  at  a  state  sale, 
assigned  the  certificate  to  plaintiff 
contracting  to  make  the  payments 
thereafter  to  be  made  to  the  state, 
and  to  hold  plaintiff  "free  from 
all  payments,  loss  or  damage  on 
account  of  such  payments."     De- 
fendant having  failed  to  make  the 
payments,  the  premises  were  re- 
sold, and  plaintiff  and  her  tenant 
were  evicted.     In  an  action  upon 
the  contract,  the  statute  of  limita- 
tion was    pleaded  as  a  defense; 
held,  that  the  contract  was  broken 
by  the  eviction ;  and  that  the  stat- 
ute of  limitations  only  commenced 
to  run  from  that  time.     (Taylor 
agt.  Barnes,  69  N.  Y.,  430.) 


STOCK  BROKER. 

See  WRITTEN  INSTRUMENT. 

Bickett  agt.  Taylor,  ante,  126. 


SUBROGATION. 

1.  It  seems  to  be  a  settled  rule  of 
equity  that  if  "A  "  owes  "  B  "  and 
he  and  "  C  "  are  bound  for  it,  and 
'A"  gives  "C"  a  mortgage  or 
bond  to  indemnify  him,  "B" 
shall  have  the  benefit  of  it  to  re- 
cover his  debt.  (Morgan  et  al.  agt. 
,  ante,  244.) 


2.  But  a  private  arrangement  as'to 
the    liability  of  sureties,   as  be- 
tween themselves,  comes  neither 
within    the    rule  nor  the  princi- 
ples upon  which  it  rests.     (Id.) 

3.  The  complaint  alleged  that  the 


plaintiffs,  who  are  bankers,  issued 
letters  of  credit  to  the  Atlantic  De 
Laine  Co.  Hoyt,  Spragues  &  Co. 
guaranteed  to  plaintiffs  that  the 
De  Laine  Co.  would  keep  its  con- 
tract, and  in  default  thereof  H , 
S.  &  Co.  would  hold  plaintiffs 
harmless  of  loss.  E.  H. ,  who  was 
a  member  of  the  firm  of  H. ,  S.  & 
Co.,  guaranteed  to  his  said  firm 
Repayment  of  any  and  all. sums 
of  money  which  should  remain 
due  and  owing  to  said  H.,  S.  & 
Co.  after  all  the  property  of  the 
Atlantic  De  Laine  Co.  should  have 
been  applied  to  the  payment  of 
the  debts  of  said  company,  the  in- 
tention of  said  guaranty  being  to 
secure  to  H. ,  S.  &  Co.  the  payment 
in  full  of  any  ascertained  balance 
of  account  due  them  by  said  At- 
lantic De  Laine  Co. ;  and  in  case 
of  his  death  his  personal  repre- 
sentatives were  to  pay  such  as- 
certained balance,  for  which  he 
would  be  liable  under  the  above 
guaranty,  without  delay,  out  of 
his  asset's  in  their  hands  applica- 
ble to  the  payment  of  his  debts. 
The  plaintiffs  ask  as  relief  that  the 
balance  of  account  due  to  H.,  S. 
&  Co.  from  the  Atlantic  De  Laine 
Co.  may  be  ascertained  and  deter- 
mined, and  that  the  plaintiffs  may 
be  adjudged  to  be  subrogated  to 
all  rights  of  said  H.,  S.  &  Co.  to 
collect  the  said  balance  so  to  be 
ascertained  from  the  executors  of 
E.  H. ,  and  that  said  executors  be 
directed  to  pay  the  assets  in  their 
hands  applicable  to  the  payment 
of  the  debts  of  said  E.  H.  to  the 
plaintiffs  to  the  extent  necessary 
to  satisfy  their  claims  and  de- 
mands. On  demurrer  to  the  com- 
plaint by  the  executors  of  E.  H. : 

Held,  that  the  action  would  not 
lie.  E.  H.  was,  in  no  just  sense, 
a  principal.  The  only  principal 
was  the  Atlantic  De  Laine  Co. 
H. ,  S.  &  Co.  were  sureties. 

Held,  further,  that  H.'s  guar- 
anty was  to  secure  an  ascertained 
balance,  and  it  is  only  when  all  the 
property  of  the  De  Laine  Co.  shall 
have  been  applied  in  payment  of 
its  debts  that,  within  the  terms  of 
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the  guaranty,  the  balance  becomes 
ascertained.    (Id.) 

4  Where  the  carrier  has  advanced 
the  charges  of  an  antecedent  car- 
rier, who  transported  the  goods 
under  an  independent  contract,  he 
becomes  subrogated  to  the  rights 
of  the  latter,  and  may  recover 
such  advances,  although  he  fails 
to  perform  his  own  contract ;  and 
the  fact  that  his  bill  of  lading  is 
for  transportation  and  delivery 
upon  payment  of  freights  and 
charges,  does  not  deprive  him  of 
such  right.  ( W.  Tr.  Go.  agt.  Hoyt, 
69  N.  Y.,  230.) 


SUBSTITUTED  SERVICE. 

1.  Where  a  summons  was  issued  in 
August,  1877,  and  all  the  attempts 
which  had  been  made  to  serve  the 
same  were  prior  to  the  1st  of  Sep- 
tember 1877,  at  which  time  the 
Code    of    Civil    Procedure    took 
effect : 

Held,  that  a  proper  case  was 
made  out  for  the  order  for  substi- 
tuted service,  under  section  435, 
on  proof  that  such  attempt  had 
been  made,  and  that  she  avoided 
service,  so  that  personal  service 
could  not  be  made.  (McCarthy 
agt.  McCarthy,  ante,  418.) 

2.  The  facts  necessary  to  be  proven 
before  the  order  can  be  granted 
must  exist  at  the  time  of  the  ap- 
plication, as  the  language  plainly 
imports,  and  nothing  in  the  words 
imply,  that  the  avoiding  of  service 
must  have  occurred  after  a  cer- 
tain date.    (Id.) 

3.  The  proof  required  by  section  435, 
on  which  to  found  the  order  for 
substituted  service,  need  not  nec- 
essarily be  direct    and    positive, 
but    "satisfactory   proof."     Such 
proof  as  satisfies  the  mind  of  the 
judge  to  whom  the  application  is 
made,  that  the  state  of  facts  exist 
which,  entitles  him  to  make  the 
order.     (Id.) 
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4.  What  is  "  satisfactory  proof"  fully 
discussed.     (Id.) 

5.  The  attempts  to  serve  the  sum- 
mons were  all  made  during  Au- 
gust, 1877.     The  new  Code  took 
effect  September  1,  1877.    On  that 
day  plaintiff's  attorney  called  on 
defendant's  attorney,  and  at  his 
request  made  a  slight  change  in 
the  summons  to  conform  to  the 
new  Code.  Defendant  objects  that 
the  summons  which  was  attempted 
to  be  served  during  August  was 
not  the  identical  paper  served  un- 
der the  order,  and  consequently 
if  there  was  any  attempt  to  evade 
the  service  of  a  process,  it  was  not 
that  one  which  was  served. 

Held,  that  this  objection  was 
untenable.  The  summons  was, 
still  even  after  the  change,  the  old 
summons  amended  ;  and  even  if 
it  had  not  been,  that  fact  would 
have  made  no  difference.  The 
loss  of  the  identical  paper  which 
was  attempted  to  be  served  would 
not  render  nugatory  these  at- 
tempts at  service.  Upon  the  estab- 
lishment of  the  effort  to  avoid  the 
service  the  right  to  the  order 
depends,  and  not  upon  the  identity 
of  the  papers,  so  long  as  either,  if 
served,  would  commence  the  same 
and  not  a  different  action.  (Id.) 


SUMMARY  PROCEEDINGS. 

1.  In  summary  proceedings  insti- 
tuted to  remove  the  relator  from 
certain  premises,  on  the  ground 
that  he  was  holding,  over  after 
the  expiration  of  his  term,  he 
made  an  affidavit  stating  that  on 
the  day  on  which  the  respondent 
alleged  that  the  lease  was  made  he 
executed  and  delivered  to  the  re- 
spondent an  absolute  deed  of  the 
premises,  and  he  and  the  respond- 
ent executed  an  agreement  by 
which  lie  agreed  to  buy  the  prem- 
ises for  a  price  therein  named, 
to  be  paid  on  the  day  the  lease  ex- 
pired, and  also  executed  the  lease 
upon  which  the  proceedings  were 
instituted;  that  said  instruments 
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were  all  given  at  the  same  time  to 
secure  the  repayment  of  a  sum  of 
money  loaned  to  him  by  the  re- 
spondent, and  were  in  fact  a  mort- 
gage ;  that  upon  the  said  loan  usu- 
rious interest  was  reserved,  the 
payment  of  which  was  secured  by 
the  said  lease.  Held,  that  it  was 
competent  for  the  relator  to  es- 
tablish in  such  proceedings  that 
the  instrument  purporting  to 
create  the  relation  of  landlord  and 
tenant  between  himself  and  the 
respondent  was  in  fact  a  mort- 
gage to  secure  the  repayment  of  a 
loan.  That  it  was  also  competent 
to  show  that  such  instrument  was 
given  to  secure  a  usurious  loan,  and 
was  therefore  void.  That  the  es- 
tablishment of  either  of  these  facts 
would  require  the  proceedings  to 
be  decided  in  his  favor.  Serrible, 
that  in  summary  proceedings  it 
would  not  be  competent  to  estab- 
lish by  parol  evidence  that  a  deed 
absolute  upon  its  face  was  intend- 
ed as  a  mortgage.  Where,  how- 
ever, the  affidavit  does  not  specify 
the  kind  of  evidence  by  which  it 
is  expected  to  establish  this  fact, 
it  must  be  presumed  that  it  will 
be  proved  by  competent  evidence. 
(People  ex  rel.  Ainslee  agt.  Howlett, 
13  Hun,  138.) 


SUMMONS. 

1.  The  provisions  of  section  417  of 
the  Code  of  Civil  Procedure  as  to 
what  the  summons  must  contain 
are  mandatory,     (Osborn  agt.  Mc- 
Closkey,  ante,  345.) 

2.  Where  a  summons  is  served  in  an 
action  in  the  supreme  court  with- 
out naming  the  county  where  the 
plaintiff  desires  the  trial  to  be  had 
it  will  be  set  aside,  on  motion,  as 
irregular  and  void.     (Id.) 

3.  Where  a  summons  was  issued  in 
August,  1877,  and  all  the  attempts 
which  had  been  made  to  serve  the 
same  were  prior  to  the  1st  of  Sep- 
tember, 1877,  at  which  time  the 


Code    of    Civil    Procedure   took 
effect  : 

Held,  that  a  proper  case  was 
made  out  for  the  order  for  substi- 
tuted service,  under  section  435, 
on  proof  that  such  attempt  had 
been  made,  and  that  she  avoided 
service,  so  that  personal  service 
could  not  be  made.  (McCarthy 
agt.  McCarthy,  ante,  418.) 

4.  The  facts  necessary  to  be  proven 
before  the  order  can  be  granted 
must  exist  at  the  time  of  the  ap- 
plication, as  the  language  plainly 
imports,  and  nothing  in  the  words 
imply,  that  the  avoiding  of  service 
must  have  occurred  after  a  certain 
date.     (Id.) 

5.  The  proof  required  by  section  435, 
on  which  to  found  the  order  for 
substituted  service,  need  not  nec- 
essarily be    direct    and  positive, 
but     "satisfactory   proof."    Such 
proof  as  satisfies  the  mind  of  the 
jndge  to  whom  the  application  is 
made,  that  the  state  of  facts  exist 
which  entitles  him  to  make  the 
order.     (Id.) 

6.  What  is  "  satisfactory  proof ,"  fully 
discussed.     (Id.) 

7.  The  attempts  to  serve  the  sum- 
mons were  all  made  during  August, 
1877.     The  new  Code  took  effect 
September  1,  1877.     On  that  day 
plaintiff's  attorney  called  on  de- 
fendant's attorney,  and  at  his  re- 
quest made  a  slight  change  in  the 
summons  to  conform  to  the  new 
Code.     Defendant  objects  that  the 
summons  which  was  attempted  to 
be  served  during  August  was  not 
the  identical  paper  served  under 
the    order,    and    consequently  if 
there  was  any  attempt  to  evade 
the  service  of  a  process,  it  was  not 
that  one  which  was  served. 

Held,  that  this  objection  was 
untenable.  The  summons  was, 
still  even  after  the  change,  the  old 
summons  amended  ;  and  even  if  it 
had  not  been,  that  fact  would  have 
made  no  difference.  The  loss  of 
the  identical  paper  which  was  at- 
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tempted  to  be  served  would  not 
render  nugatory  these  attempts  at 
at  service.  Upon  the  establish- 
ment of  the  effort  to  avoid  the 
service  the  right  to  the  order  de- 
pends, and  not  upon  the  identity 
of  the  papers,  so  long  as  either,  if 
served,  would  commence  the  same 
and  not  a  different  action.  (Id.) 

8.  One    Treat,    the   president   and 
superintendent  of  a  street  railway 
in  Auburn,  was,  on  June  1,  1876, 
employed  by  the  president  of  the 
defendant,  a  steam  railroad  com- 
pany, to  superintend  the  running 
of  horse  cars  on  a  portion  of  de- 
fendants road  not  yet  completed. 
Treat  had  no  authority  to  make 
contracts  for  the  defendant,  except 
to  purchase  horses  and  feed ;  nor 
had  he  any  control  over  or  knowl- 
edge of  the  affairs  of  the  defend- 
ant, or  its  books;  his  employment 
was  to  continue  during  the  presi- 
dent's   pleasure.      Held,    that    a 
summons,    in   an  action    against 
the  defendant,  could  not  be  served 
upon    him    as     its     "  managing 
agent."     (Emerson   agt.   Auburn 
and  Chcasco  Lake  M.  11.,  13  Hun, 
150.) 

9.  To  complete  the  substituted  ser- 
vice of  a  summons  under  the  Code 
(sec.  135),  where  the  order  authoriz- 
ing such  service  directs  the  mail- 
ing of  a  copy  of  the  summons  and 
complaint  to    the    person    to  be 
served  at  his  place  of  residence, 
which  is  specified  in  the  order,  a 
publication  of  the  summons  and 
a  deposit  in  the  post-office,   ad- 
dressed as  required  by  the  order, 
is  necessary,  or,  in  lieu  thereof, 
a  personal  service  out  of  the  state. 
(Smith  agt.    Wells,  69^.  F.  600.) 

10.  Where,  therefore,  in  such  case, 
a  copy  of  the  summons  and  com- 
plaint is  mailed  and  addressed  to 
the  defendant  at  a  different  place 
from  that  stated  in  the  order,  and 
there  is  no  personal  service  and 
no  appearance  of  the  defendant, 
the  court  acquires  no  jurisdiction ; 
a  judgment  against  such  defend- 


ant is  void ;  and  a  purchaser  at  a 
sale  of  real  estate  thereunder  can 
not  be  compelled  to  complete  his 
purchase  where  the  defendant  so 
defectively  served  has  a  definite 
interest,  however  small,  in  the 
land  sold.  (Id.) 


SUPPLEMENTARY   PROCEED- 
INGS. 

1.  In  order  to  authorize  the  making 
of  an  order  before  execution  re- 
turned    requiring     a    judgment 
debtor,  who  has  property  which 
he  unjustly  refuses  to  apply  to 
the  payment  of  the  judgment,  to 
appear  and  be  examined,  it  should 
be  shown  that  a  demand  has  been 
made  upon  the   debtor  to  apply 
his  property  to  the  satisfaction  of 
the  judgment,  and  has  been  re- 
fused   by    him.     (First   National 
Bank  agt.  Wilson,  13  Hun,  232.) 

2.  The  power  to  punish  as  fora  con- 
tempt the  disobedience  of  an  order 
granted  by  a  county  judge  in  pro- 
ceedings supplementary  to  execu- 
tion issued  upon   a  judgment  in 
the  supreme  court  requiring  the 
judgment  debtor  to    appear  and 
answer  concerning   his  property 
does  not  vest  exclusively  in  the 
county  judge;  the  supreme  court 
has  concurrent  jurisdiction    and 
power  to  punish.     (  Tremain  agt. 
Richardson,  68  N.  T.,  617.) 

3.  Where  a  judgment  creditor,  at 
whose    instance    a    receiver    has 
been  appointed  in  supplementary 
proceedings,    instigates    and  con- 
ducts a  prosecution  against  third 
persons  through  the  receiver  for 
his  own  benefit,  and  in  which  he 
is  solely  interested,  in  case  he  is 
defeated  he    is    liable  for  costs. 
(Ward  agt.  Hoy,  69  N.  T.,  96.) 

4.  An  attorney  employed  to  collect 
a  claim  has  authority  by  virtue  of 
his  original  retainer,  after  he  ob- 
tains judgment,  to  institute  sup- 
plementary proceedings  thereon, 
and  to  procure  the  appointment 
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of  a  receiver ;  these  are  proceed- 
ings in  the  suit.     (Id.) 

5.  But  it  seems  he  has  not  authority 
by  virtue  of  such  retainer  to  com- 
mence an  action  in  the  name  of 
the  receiver  against  a  third  per- 
son, to  set  aside  as  fraudulent  a 
conveyance  from    the    judgment 
debtor.    (Id.) 

6.  The  F.  8.  M.  Co.,  a  foreign  cor- 
poration, had  a  general  office  in 
New  York  in  charge  of    B.    as 
agent.     He  had  charge  of  collec- 
tions in  this  state  and  employed 
an  attorney  to  collect  a  promis- 
sory note  in  his  possession,  belong- 
ing to  the  company.    The  attorney 
obtained  judgment  and  instituted 
supplementary  proceedings  there- 
on,  in   which  plaintiff    was   ap- 
pointed receiver.     This  action  was 
brought  by  and  at  the  instance  of 
said  attorney  to  set  aside  as  fraud- 
ulent a  conveyance  by  the  judg- 
ment   debtor   to  defendants.    B. 
did  not  authorize  and  was  not  in- 
formed of  the  commencement  of 
the  action;  he  was,  however,  ad- 
vised   thereof    before    trial,    and 
recognized  the  action  of  the  attor- 
ney as  being  for  the  company. 
Defendants  succeeded  in  their  de- 
fense, and  moved  that  the  com- 
pany be    compelled  to    pay  the 
costs.     Held,  that  the  facts  justi- 
fied the  inference  that  the  com- 
pany, through  B. ,  with  a  knowl- 
edge of  all  the  attorney  had  done, 
ratified  his  acts,  and  it  was  bound 
by  them,   although  the  attorney 
had  no  authority  originally  to  com- 
mence the  action;  and  that  the 
company  was    properly  charged 
with  the  costs.     (Id.) 

7.  Upon  the  first  hearing  of  the  mo- 
tion, the  company  appeared  gen- 
erally by  attorney,  and  consented 
to  a  reference  to  take  testimony, 
without  taking  the  objection  that 
the    court    had    no    jurisdiction 
over  it;  held,   that  the  objection 
could   not   "be   taken   thereafter. 
(Id.) 


SURETY. 

See  COSTS. 

Browning  agt.  Vanderhoven  et  aH. 
ante,  97. 


SURVIVORSHIP. 

1.  "Where  the  testatrix  and  her  two 
grandchildren  were  lost  in  a  ship- 
wreck,  and  it  appearing  that  a 
wave  bore  the  testatrix  from  the 
saloon  in  which  the  children  were 
with  her,  and  she  was  not  seen 
afterwards   alive,    the  grandchil- 
dren being  seen  alive  a  few  min- 
utes afterwards,  when  the  saloon, 
with    its    inmates,     was    carried 
away:.  Held,  that  while  from  such 
facts  it  cannot  be  said  to  be  abso- 
lutely certain  that  the  testatrix 
died  first,  yet  under  the  case  of 
Pell  agt.  Ball  (1  Chews  Eq.  [8.  (7.], 
99),    the  evidence  might  -justify 
such  conclusion.  (Stinde  agt.  Bidg- 
way,  ante,  301.) 

2.  The  burden  of  proving  a  survi- 
vorship rests  upon  the  party  who 
claims  through  it.     (Id.) 


TENDER. 

1.  A  mortgage  debtor  must  seek  his 
creditor  to  pay  the  interest  on  his 
mortgage,    if    he  is  within    this 
state,  and  for  this  purpose  must 
go  to  the  residence   or  place  of 
business  of  the  mortgagee.  (Grussy 
agt.  Schneider,  ante,  188.) 

2.  A  tender  of  interest,  if  not  made 
to  the  creditor,  must  be  to  one  au- 
thorized by  him  to  receive  it  (S.  O. , 
50  How.  Pr.,  134  [where  the  facts 
appear],  affirmed).     (Id.) 

3.  On  November,  15, 1875,  the  parties 
to  this  action    entered    into    an 
agreement,  whereby  the  plaintiff 
agreed  to  sell  certain  land  to  the 
defendant,  and  to  deliver  the  deed 
on  December  fifteenth,  the  defend- 
ant to  pay  on  that  day  a  note  for 
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$500,  given  when  the  contract 
was  signed,  and  $3,300  in  cash, 
being  the  balance  of  the  purchase- 
money.  In  an  action  by  the  plain- 
tiff upon  the  note,  given  at  the  time 
of  the  signing  of  the  contract,  held, 
that  it  rested  upon  her  to  prove  a 
performance  or  tender  of  perform- 
ance of  the  contract  upon  her  part, 
and  that,  failing  so  to  do,  she  was 
not  entitled  to  recover.  (Hoag 
agt.  Parr,  13  Hun,  95.) 

4.  There  being  no  place  specified  in 
the  contract  for  the  delivery  of 
the  deed  and  the  payment  or  the 
money,  and  the  defendant  being  a 
resident  of  this  state,  the  plaintiff 
was  bound  to  find  the  defendant 
and  make  a  tender  to  him  person- 
ally, or  at  least  to  show  that  after 
thorough  efforts  and  inquiries  he 
was  unable  to  find  him.     (Id.) 

5.  In  order  to    excuse  a  personal 
tendSr,   it    must  appear  t,hat  the 
defendant  was  out  of  the  state, 
beyond  plaintiff's  reach,    or  else 
that  he  intentionally  avoided  him 
or  kept  out  of  his  way.    (Id.) 

TRADE-MARK. 

1.  No  man  should  be  allowed  to  sell 
his  goods  as  the  goods  of  another, 
nor  should  he  be  permitted  so  to 
dress  his  goods  as  to  enable  him 
to  induce  purchasers  to  believe 
that  they  are  the  goods  of  another. 
(Enoch  Morgan's   Sons'    Company 
agt.  Schwachhofer,  ante,  37.) 

2.  Courts  will  interfere  when  it  is 
apparent  that  there  is  an  imitation 
of  the  plaintiffs'  label,  whether  as 
to    color,    shape    or    inscription, 
which  imitation  is  calculated  and 
intended  to  deceive  the  general 
public.     (Id.) 

8.  "Where  it  appeared  that  the  plain- 
tiffs had  been  for  many  years  en- 
gaged in  manufacturing  xapolio  ; 
that  the  article  had  acquired  a 
great  reputation  and  that  the 
plaintiffs  had  expended  very  large 
sums  of  money  in  advertising 


that  the  defendant  after  analyz- 
ing a  cake  of  sapolio  and  ascer- 
taining how  it  was  made  set  about 
making  an  article  similar  in  char- 
acter, color  and  appearance  to 
that  of  the  plaintiffs: 

Held,  that  although  he  might 
possibly  have  a  right  to  do  this, 
yet  when,  the  court  finds  that  the 
defendant  after  having  possessed 
himself  of  the  secret  of  the  manu- 
facture of  the  plaintiffs  has,  in 
addition,  coined  a  name  much 
resembling  sapolio  in  appearance 
and  which  he  admits  is  a  fancy 
name,  having  no  particular  deri- 
vation or  signification,  and  has 
then  proceeded  to  encase  his  cakes 
of  saphia  in  wrappers  also  closely 
resembling  the  plaintiffs,  both  in 
their  external  and  internal  appear- 
ance as  to  color,  size,  and  partially 
as  to  inscription  and  directions  for 
use,  the  court  has  the  power  to 
interfere  and  should  exercise  its 
power. 

Held,  further,  that  plaintiffs  are 
entitled  to  an  injunction  restrain- 
ing the  defendant  from  vending 
saphia  in  the  blue  package  in 
which  it  is  now  sold.  (Id.) 

4.  Although  it  was  not  the  intention 
of  the  court    to  decide  that  the 
defendant  had  not  the  right  to 
manufacture  and  also  sell  saphia, 
nor  to  restrain  him  from  the  use 
of  that  name,  or  of  the  figure  or 
device  upon  the  label,  yet  it  was 
the  intention  of  the  court  that  the 
defendant    should    abstain    from 
dressing  his  goods  in  wrappers  so 
closely  resembling  the  plaintiffs' 
as  to  enable  him  to  perpetrate  a 
fraud.     (Id.) 

5.  An  equitable  action  will  not  lie 
to  restrain   the    defendant    from 
interfering  with   the   business  of 
plaintiff  by  the  publication  of  a 
circular  alleged   to  contain  false 
and     fraudulent     representations 
that  certain  parties  are  infringing 
his  trade-mark  rights  by  placing 
on   the  market  imitations  of  his 
soft    capsules    and    warning    the 
trade  that  the  defendant  had  the 
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exclusive  right  to  use  the  trade- 
mark, "soft  capsules,"  according 
to  law,  and  that  he  would  promptly 
punish,  to  the  full  extent  of  the 
law,  any  encroachments  on  his 
rights.  (Mauger  agt.  Dick,  ante, 
132.) 

6.  The  jurisdiction  of  a  court  of 
equity  does  not    extend  to  false 
representations  as  to  the  character 
or  quality  of  the  plaintiff's  prop- 
erty, or  to  his  title  thereto,  when 
it  involves  no  breach  of  trust  or 
contract,  nor  does    it  extend  to 
cases  of  libel  or  slander.     (Id.) 

7.  Equitable  jurisdiction  to  restrain 
the  use  of  a  name,  or  a  trade-mark 
or  letters,  rests  upon  the  ground 
of  plaintiff's  property  in  his  name, 
trade-mark  or  letters  and  of  the 
unlawful  use  thereof.     (Id.) 

8.  Even  admitting  that  the  contents 
of  the  circular  were  false,  that  fact 
does  not  confer  jurisdiction.    (Id.) 

9.  In  an  action  brought  by  plaintiffs, 
who  compose  the  firm  of  "  Devlin 
&  Co.,"  to  restrain  defendant  from 
using  their  firm  name,  an  injunc- 
tion order  was  granted  restraining 
defendant  from  displaying  upon 
signs,  etc.,  said  firm  name,   and 
confining  him  to  the  use  of  his 
own  "  proper  Christian  and  sur- 
name conjoined,"  without  devices 
which  may  tend  "  to  mislead  or 
induce  the  public  to  believe  or 
suppose  that  he  is  the  plaintiffs." 
Defendant    thereafter    put  out  a 
sign,  upon  which  was  "Devlin's 
clothing ; "  over  the  word  ' '  Dev- 
lin's "    were    defendant's  initials, 
"  J.  S.,"  with  the  number  of  his 
store  "826"  on  each  side  of  the 
initials.     Held,  that  the  facts  jus- 
tified a  finding  that  the  words  and 
letters  were  so  arranged  as  to  de- 
ceive, and  were  so  intended;  and 
that  an  order  adjudging  defend- 
ant guilty  of  contempt  was  proper. 
(Devlin  agt.  Devlin,  69  If.  T.,  212.) 

10.  In  an  action  to  restrain  the  in- 
fringement    of    plaintiffs'    trade- 


mark, the  complaint  alleged  that 
plaintiffs  manufactured  brandy 
which  they  put  up  and  sold  in 
"  quart  and  pint  bottles,"  and  upon 
the  bottles  put  the  trade-mark  in 
question.  The  court  found  that 
defendants  pirated  plaintiffs'  trade- 
mark, but  found  that  plaintiffs  did 
not  use  quart  or  pint  bottes  as 
alleged  in  their  complaint,  they 
falsely  and  deceitfully  using  bot- 
tles pretended  and  represented  to 
be  "  quart  and  pint,"  which  did 
not  hold  that  quantity,  and  that 
the  trade-mark  was  designed  and 
used  to  protect  the  fraud,  and 
upon  this  ground  dismissed  the 
complaint.  This  ground  was  not 
set  up  in  the  answer,  and  did  not 
appear  to  be  litigated  on  the  trial. 
Nothing  appeared  upon  the  bot- 
tles, which  were  transparent,  to 
indicate  the  quantity  contained, 
nor  did  it  appear  that  such  bottles 
were  used  in  the  trade  as  meas- 
ures of  quantity,  or  thatf  pur- 
chasers did  not  understand  per- 
fectly their  capacity,  or  that  plain- 
tiffs ever  represented  that  they 
contained  quarts  and  pints,  or 
that  they  ever  deceived  any  one, 
or  that  the  trade -mark  was  or 
could  be  used  to  deceive.  It  ap- 
peared that  plaintiffs'  brandy  is 
imported,  and  is  entered  at  the 
custom-house  with  the  true  quan- 
tity stated,  and  that  the  bottles 
are  of  the  ordinary  size  used  in 
the  trade.  Held,  that  the  find- 
ings of  fact  and  conclusion  there- 
from were  erroneous.  (Hennessy 
agt.  Wheeler,  69  N.  T.,  271.) 

11.  The  cases  holding  that  no  equita- 
ble relief  will  be  granted  where 
a  trade-mark  is  used  to  deceive, 
or  is  upon  a  worthless  or  deleteri- 
ous compound,  or  where  the  busi- 
ness in  which  it  is  used  is  carried 
on  in  a  systematically  dishonest 
or  fraudulent  way,  distinguished. 
(Id.) 

TRIAL. 

1.  No  question,  either  of  fact  or  of 
law,  arising  upon  a  trial  —  e.  g., 
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an  objection  that  a  judgment  in 
replevin  is  for  money  only,  instead 
of  for  a  return  of  the  property  or 
for  its  value,  in  case  of  its  non- 
delivery, can  be  reviewed  upon 
appeal,  except  upon  a  case  made 
and  settled  according  to  the  estab- 
lished practice.  (McLean  agt. 
Cole,  13  Hun,  300.) 

2.  In  an  action   upon  an   assigned 
claim,  plaintiff's  counsel  requested 
the  court  to  direct  a  verdict  for 
plaintiff;    the  court     denied   the 
request,  submitting,  however,    to 
the  jury  simply  the  question  as  to 
the  right  of  the  plaintiff  to  main- 
tain the  action,  and  charging  that 
if  the  transfer  was  "  a  sham  instru- 
ment,"   plaintiff     should  be   de- 
feated;   if   not,  that  he  was   en- 
titled to  recover.  Plaintiff's  coun- 
sel excepted  to  the  refusal  to  direct 
a  verdict.      Held,  that  the  excep- 
tion was  sufficient  to  present  the 
question  as  to  plaintiff's  right  to 
maintain   the  action.      (Sheridan 
agt.  Mayor,  &c.,  68  N.  Y.,  30.) 

3.  Where  there  is  no  conflict  of  evi- 
dence as  to  the  material  facts  in 
a  case,  or  any  doubtful  inferences 
to    be    deduced    from    the    facts 
proved,  or  any  exception,  except 
to  a  decision    denying  a  motion 
for  a  nonsuit,  it  is  proper  for  the 
court  to  direct  a  verdict  subject 
to   the   opinion  of    the   court   at 
general  term.  (H&well  agt.  Adams, 
68  N.  Y.,  314.) 

4.  In  an   action  seeking  to  charge 
defendant  as  a  partner  with  an 
individual  banker,  plaintiff  offered 
in  evidence  a  paper  purporting  to 
be  a  certified  copy  of  a  certificate 
filed  in  the  banking  department, 
in  accordance  with  the  provisions 
of  the  banking  act  of  1854  (sec.  6, 
chap.  242,  Laws  of  1854),  signed 
and  acknowledged  by  defendant, 
certifying  that  he  was  interested 
in  the  business  of   the  bank,  &c. 
No  objection  was  made  to  the  re- 
ception of  the  paper  in  evidence. 
Held,  that  the  objection  could  not 
be  raised  upon  appeal   that    the 


statute  only  made  the  original  cer- 
tificate evidence,  or  that  no  proof 
was  given  that  the  original  certifi- 
cate was  signed  by  defendant; 
that  these  objections,  to  be  avail- 
able, should  have  been  taken  on 
the  trial ;  also  that  they  were  not 
raised  by  an  exception  to  a  denial 
of  a  motion  for  a  nonsuit  based 
on  the  general  ground  that  no. 
partnership  had  been  shown.  (Id.) 

5.  Where  a   portion  of    a  charge, 
which  is  excepted  to,  is  erroneous, 
the  failure  to  except  to  other  por- 
tions presenting  similar  erroneous 
propositions,  which  were  not  con- 
ceded, but  disputed  on  the  trial, 
does  not  cure   the  error   in   the 
part  which  is  excepted  to.    (Tyler 
agt.  Brock,  68  N.  Y.,  419.) 

6.  Where,  upon  the  trial  of  an  ac- 
tion   by  a   referee,    a   motion  is 
made  on  the  part  of   defendant, 
at  the  close  of   the   evidence,  to 
dismiss  the   complaint,  which  is 
not  passed  upon  at  the  time,  and 
the   referee  subsequently   makes 
his  report  with  findings  of    fact 
adverse  to  plaintiff,  and  as  a  con- 
clusion of  law  finds  that  the  com- 
plaint be  dismissed,  this  cannot  be 
considered  the  same  as  a  nonsuit, 
but  as  a  disposition  of   the  case 
upon  a  consideration  of  all   the 
testimony.     ( Van  Derlip  agt.  Key- 
ser,68N.  Y.,  443.) 

7.  Assuming  that,  upon  a  motion  to 
dismiss  the  complaint  at  the  close 
of    the     testimony,   a     question 
arises,  the  same  as  upon  a  motion 
for  a    nonsuit,  a   distinct   ruling 
must  be  had  at  the  time,  or  as  or 
the  time  the   motion  was  made, 
and  before  the  final  submission  of 
the  whole  case,  and  an  exception 
taken  in  order  to  raise  the  ques- 
tion  that   the    decision   was,    as 
matter  of  law.  that  there  was  no 
evidence  to  sustain  the  complaint; 
or,  at  least,  a  request  should   bo 
made  that  the  referee  decide  the 
motion  as  of  that  time,  and  an  ex- 
ception betaken  to  a  refusal.    Ex- 
ceptions merely  taken  to  the  ref- 
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eree's  findings  of  fact  and  to  his 
conclusions  of  law  do  not  present 
the  point.  (Id.) 

8.  Where,  upon  the  trial  of  an  ac- 
tion, the  court  directs  a  verdict 
for  defendant,  an  exception  to  the 
ruling,  in  the  absence  of  any  thing 
from  which  it   may   be   implied 
that  the  right  to  go  to  the  jury  has 
been  waived,  is  sufficient  to  pre- 
sent the  objection  on  appeal,  that 
there  were  questions  of  fact  which 
should  have   been    submitted  to 
the  jury;  it  is  not  necessary  to  re- 
quest that  any  fact  be  so  submit- 
ted.    (Trustees,  &c.,  agt.  Kirk,  G8 
N.  T.,  459.) 

9.  In  an  action  for  work  and  labor 
done  under  a  contract,  the  court 
charged,   among  other  things,  in 
substance,  that  if  the  work   was 
not  fully  completed  plaintiff  was 
entitled  to  recover  for  the  work 
actually  performed,  as  defendant 
had  taken  possession,  and  all  he 
could  claim  was  a  deduction  for 
what  he  had  to  pay  for  complet- 
ing the  work.     Held,  error;  and 
that  it  was  not  cured  by  a  finding 
of    the    jury    that    plaintiff    had 
fully    performed.       (Flood     agt. 
Mitchell,  ^N.  T.,  508.) 

Where  a  party  offers  to  prove  cer- 
tain facts  by  documentary  evi- 
dence, for  the  purpose  of  ruling 
upon  the  offer,  it  must  be  assumed 
that  the  evidence  would  establish 
the  facts  stated  unless  this  can  be 
said  to  be  impossible ;  and  if  it  is 
proper  to  prove  the  facts,  the  re- 
jection of  the  evidence  is  error. 
(See  N.  T. ,  D.  &  P.  Est'mt  agt. 
Berdett  [Mem.],  68  N.  T.,  613.) 

Where  improper  evidence  is  re- 
ceived upon  a  point  which  is  after- 
wards abandoned,  and  this  is  so 
stated  in  the  charge  of  the  court, 
the  error  is  cured.  (See  Bloomer 
agt.  Morss  [Mem.],  68^.  Y.,  623.) 

Defendant,  as  a  witness,  was  asked 
on  cross-examination,  if  he  had 
stated  the  facts  in  the  case  to  his 


counsel,  this  was  objected  to  as 
calling  for  a  privileged  commu 
nication ;  objection  overruled  and 
exception;  Jteld,  that  the  objection 
was  premature  and  did  not  present 
the  question  as  to  whether  defend- 
ant could  be  compelled  to  testify 
to  the  conversation.  (See  Ross- 
Lewin  agt.  Redfield  [Mem.],  68 
N.  T.,  627.) 

10.  Plaintiff,  in  an  action  to  recover 
rent,  alleged  in  his  complaint  that 
he  assigned  the  rent  for  two 
months  to  M.,  who  thereafter  re- 
assigned to  him;  no  proof  of  the 
transfers  was  made.  Defendant's 
counsel  requested  the  court  to 
charge  that  plaintiff  could,  not 
recover  for  two  months,  which  was 
refused.  Held,  no  error.  (Thomas 
agt.  Wilson,  69  N.  T.,  118.) 

H .  Errors  in  a  refusal  to  charge  must 
be  shown  affirmatively,  and  can 
only  be  predicated  upon  a  refusal 
to  charge  some  specific  proposi- 
tion. (Distin  agt.  Rose,  69  N.  T., 
123.) 

12.  Where  an  answer  in  an  action  of 
slander  alleges,  in  justification,  the 
truth  of  the  words  spoken,  it  is 
not  error  for  the  court  to  refuse  to 
charge,  as  matter  of  law,  that  the 
answer  cannot  be  considered  by 
the  jury  to  enhance  the  damages. 
(Id.) 

13.  After  the  court  had  charged,  in 
an  action  for  slander  upon  request, 
"that  the  burden  of  proof  is  on 
the  plaintiff  to  prove  the  charge 
alleged,"    it  refused  to  add   the 
words  "and  over  and  beyond  the 
evidence  given  on  the  part  of  the 
defendant."      Held,  no  error;  that 
the  refusal  to  charge  might  be 
justified  on  the  ground  of  uncer- 
tainty as  to  the  meaning  of  the 
request;  but  the  charge  as  made 
covered  the  whole  case.     (Id.) 

14.  An  objection  to  evidence,  taken 
under  commission,  that  the  com- 
mission was  not  executed  by  the 
person  intended,  should  be  raised 


NEW  YORK  PRACTICE  REPORTS. 


Digest 


by  motion  to  suppress  where  the 
party  has  an  opportunity  so  to  do; 
if  not  so  raised  it  will  be  deemed 
to  have  been  waived;  it  cannot 
be  raised  upon  the  trial  where 
the  party  had  knowledge  of  the 
fact  a  sufficient  time  before  the 
trial  to  enable  him  to  make  the 
motion.  (Newton  agt.  Porter,  69 
N.  T.,  133.) 

15.  Where  a  verdict  is  ordered  sub- 
ject to  the  opinion  of  the  court  at 
general  term,   without  qualifica- 
tion, exceptions  cannot  be  heard, 
and  the  only  question  for  the  gen- 
eral term  is,  which  party  is  enti- 
tled to  final  judgment  on  the  un- 
controverted  facts;  no  new  trial 
can  be  granted,  but  final  judgment 
must  be  rendered  for  one  party  or 
the  other  without  regard  to  which 
party  had  the  verdict.     (Durant 
agt.  Abendroth,  69  N.  T.,  148.) 

16.  Such  a  direction  is,  therefore, 
improper  where  exceptions  have 
been    taken    upon    the    trial,    or 
where  the  facts  are  controverted. 
(Id.) 

17.  Where  such  an  order  also  direct- 
ed exceptions  to  be  heard  at  first 
instance  at  general  term:   Held, 
the  use  of  the  words,  "  Subject  to 
the  opinion  of  the  court  at  general 
term,"  did  not  deprive  the  unsuc- 
cessful party  of  the  benefit  of  his 
exceptions;   but  that  said  words 
were  mere  surplusage.     (Id.) 

18.  In  such  a  case  findings  of  fact  by 
the  general  term  are  unauthorized 
and  cannot  be  regarded;  but  being 
mere  surplusage  they  do  not  vitiate 
a  judgment.     (Id.) 

19.  Where  specific  objection  is  made 
to  evidence  offered,  every  ground 
of  objection  not  specified  which  is 
capable  of  being  obviated  by  evi 
dence,  is  waived.     (Marston  agt. 
Gould,  69  N.  Y.,  221.) 

20.  Where,  upon  a  trial,  an  objec 
tion  has  once  been  directly  raisee 
and  overruled,  it  need  not  be  re 


peated  to  the  same  class  of  evi- 
dence; and  an  omission  to  repeat 
it  is  not  a  waiver.  (DiUeber  agt. 
Home  L.  Int.  Co.,  69  N.  Y.r  257.) 

1.  It  is  not  the  duty  of  a  party  to  a 
civil  action  to  call  every  person  as 
a  witness  who  may  give  material 
evidence  in  his  favor,  and  the  mere 
omission  on  his  part  to  call  a  wit- 
ness who  has  no  other  or  better 
knowledge  of  the  matter  in  dis- 
pute than  those  who  are  produced 
and  give  evidence,  is  not  neces- 
sarily so  suspicious  as  to  author- 
ize an  inference  that  the  testimony 
of  the  witness,  if  he  had  been  pro- 
duced, would  have  been  adverse 
to  the  party.  (Bleecker  agt.  John- 
ston, 69  N.  Y.,  309.) 

22.  In  an  action  against  copartners 
upon  an  alleged  contract  of  em- 
ployment, plaintiff  and  one  of  the 
defendants    were    the    only    wit- 
nesses; their  testimony  was  direct- 
ly in  conflict;  the  court  charged 
in  substance  that  it  was  the  duty 
of  defendants  to  produce  the  other 
defendant  as  a  witness;  and  not 
having  done    so,    that  the    jury 
might     infer    that    his    evidence 
would    have  been  prejudicial  to 
them.     Held,  error.     (Id.) 

23.  The    by-laws   of   defendant,   a 
savings  bank,  which  were  printed 
in  its    customer's   deposit  book, 
contained  the  following:     "The 
bank  will  use  its  bent  efforts  to 
prevent  fraud;  but  all  payments 
made  to  persons  producing  the 
deposit    books    shall    be  deemed 
good    and   valid    payments."    It 
was    also    provided    that    drafts 
might  be  made  personally  or  by 
order  in  writing  of  the  depositor 
if  the  bank  have  his  signature  on 
the  signature  book.    Plaintiff  was 
a  depositor,    and   defendant   had 
his  signature  in  such  book.     The 
wife   of   plaintiff  wrongfully   ob- 
tained possession   of   his   deposit 
book,  which  she  presented  with  a 
forged  check  or  order,  for  $2,850, 
and   this  sum  was  paid   to  her. 
In  an  action  to  recover  the  amount, 
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the  order  and  the  signature  book 
were  produced  on  the  trial.  De- 
fendant's own  officers,  as  witnesses, 
stated  that  there  was  a  difference 
between  the  signature  to  the  or- 
der, and  that  in  the  signature 
book.  The  court  declined  to 
charge  that  the  payment  was 
valid,  but  left  it  to  the  jury  to 
determine  whether  defendant  used 
its  best  efforts  to  prevent  fraud. 
Held,  that  as  this  court  had  not 
the  benefit  which  the  trial  court 
had  of  the  inspection  of  the  signa- 
tures, it  could  not  say  but  that 
said  court,  on  inspection,  discov- 
ered such  a  difference  as  with  the 
other  circumstances  of  the  case, 
authorized  an  inference  of  negli- 
gence and  made  a  submission  of 
the  question  to  the  jury  proper. 
(Allen  agt.  Williamsburgh  Savings 
Bank,  69  N.  T.,  314.) 

24.  Also  held,  that  a  request  to 
charge,  that  if  the  defendant  ex- 
ercised ordinary  care  and  dili- 
gence, and  paid  in  good  faith,  it 
was  excused,  was  properly  re- 
fused, as  defendant  had  obligated 
itself  to  exercise  more  than  ordi- 
nary care,  i.  e.,  its  "best  efforts." 
(Id.) 

36.  It  is  not  to  be  assumed  that  ex- 
trinsic facts  alleged  as  the  founda- 
tion of  an  objection  to  the  com- 
petency of  a  witness  are  true,  as 
that  he  has  been  convicted  of 
felony;  and  when  no  evidence  is 
offered  to  sustain  the  objection, 
and  it  is  overruled,  it  is  to  be 
assumed  it  was  because  no  foun- 
dation was  laid  for  it.  (Elverson 
agt.  Vanderpoel,  69  N.  T.,  510.) 

Where  upon  trial  the  only  question 
raised  is  as  to  plaintiff 's  right  to 
recover  any  thing  an  exception  to 
a  decision  thereof  in  .favor  of 
plaintiff,  does  not  present  for  re- 
view any  question  as  to  amount. 
(See  Jarvis  agt.  Driggs,  69  N.  T., 
143.) 

Defect  in  parties  plaintiff  not  taken 
by  answer  demurrer  willfoe  deemed 


to  have  been  waived  and  cannot 
be  taken  on  trial  (See  Davis  agt. 
Bechstein,  69  A.  T.,  440.) 

When  point  sufficiently  covered  by 
charge,  the  court  not  bound  upon 
request  to  repeat.  (See  De  Wolf 
agt.  Williams  [Mem.],  69  N.  T., 
631.) 

TRUSTS. 

1.  The  purposes  of  a  trust  of  per- 
sonal property  stand  as  at  common 
law,  and  are  not  limited  by  statute, 
subject  nevertheless  to  the  rule 
against  the  suspension  of  owner- 
ship for  more  than  two  lives  (Gil- 
man  agt.  Reddington,  24  N.  T.,  13 ; 
vide  note  at  end  of  this  case).     (De- 
Peyster  agt.  Beekman,  ante,  90.) 

2.  The  fact  that  more  than  two  ces- 
tuis   que    trust    might    enjoy  the 
benefit  of  the  trust  for  life,   and 
that  one  of  the  designated  benefi- 
ciaries was  not  in  being  at  the  time 
of  the  creation  of  the  trust,  does 
not  invalidate  it,  when  the  dura- 
tion of  the  trust  could  in  no  event 
extend  beyond  the  life  of  the  creator 
of  the  trust.     (Id.) 

3.  The  executors,  &c. ,  of  a  deceased 
trustee  of  personal  property  suc- 
ceed to  the  trust,  and  in  case  an 
application  be  made  to  appoint  a 
new  trustee,  they  are  the  proper 
persons  to  initiate  the  proceedings. 
It  is  not  necessary  that  the  creator 
of  the  trust  should  be  notified  of 
the  application.     (Id.) 


UNPUBLISHED   MANUSCRIPT. 

1.  The  supreme  court  of  this  state 
has  jurisdiction  and  authority  to 
grant  an  injunction,  at  the  suit  of 
a  resident  plaintiff,  against  a  non- 
resident defendant,  restraining 
him  from  performing  or  exhibit- 
ing a  drama,  in  a  foreign  state, 
in  violation  of  plaintiffs'  rights, 
where  tl.e  summons  and  the  in- 
junction order  are  served  on  de- 
fendant, while  he  is  temporarily 
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in  this  state.  (French  &gt.  Maguire, 
ante,  471.) 

2.  The  constitution  of  this  state  has 
given  this  court  general  jurisdic- 
tion in  law  and  equity.     And,  un- 
der so  broad  a  grant  of  authority, 
where  it  regularly  acquires,    by 
the  service  of  its  process,  control 
over  the  parties,  it  must  have  au- 
thority to  adjudicate  upon  their 
rights,  in  actions  of  this  descrip- 
tion.    All  that  is  required  for  that 
purpose  is  to  affect  and  restrain 
their  action,  and  that  may  properly 
be  done  wherever  the  party  to  be 
affected  may  be  found  and  served 
with  process.     It  is  not  an  exercise 
of  mere  local,  but  an  element  of 
general,  jurisdiction.     (Id.) 

3.  An  omission  by  a  defendant,  to 
deny  facts  which  are  entirely  and 
peculiarly  within  his  knowledge, 
will  be  regarded  as    sufficiently 
confirming  them,    to  justify  the 
court  in  acting  upon  the  hypothe- 
sis of  their  truth.    (Id ) 

4.  Where  the  plaintiffs  alleged  that 
they  had  acquired  title  to  the  un- 
published drama,  known  as  "  Di- 
plomacy," for  the  purpose  of  pro- 
ducing and  exhibiting  it  within 
the  United  States,   and   that,  in 
violation  of   their  rights,  the  de- 
fendant is  about  producing  it  in  a 
theater  controlled  by  him  in  the 
city  of  San  Francisco ;  then  setting 
forth  the  agreement  or  contract  of 
sale: 

Held,  that  the  fact  that  the  sale 
relied  upon  in  support  of  the  ac- 
tion was  made,  may  properly  be 
assumed  from  the  agreement 
which  appears  to  have  been  so 
authenticated  as  to  establish  the 
fact  of  its  genuineness.  (Id.) 

6.  As  a  general  proposition,  it  is 
legally  true,  that  mere  information 
as  to  the  existence  of  the  rights 
relied  upon  will  not  justify  the 
issuing  of  an  injunction.  But 
when  the  informant  is  beyond  the 
power  of  the  court  because  of  his 
residence  in  a  foreign  country, 


and  where  action  more  prompt 
than  ia  consistent  with  the  long 
delay  necessary  to  obtain  the  affi- 
davits of  these  foreign  informants 
is  required  for  the  protection  of 
the  plaintiff's  rights,  the  court 
may  act  upon  this  information  and 
issue  an  injunction,  especially 
where  the  information  itself  is 
sustained  and  rendered  entirely 
credible  by  circumstances  well  es- 
tablished in  the  case.  (Id.) 

6.  To  protect  a  person  in  the  pos- 
session of  an  unpublished  manu- 
script, the  law  does  not  require 
that  it  shall  be  the  exclusive  work 
of  one  individual.     It  may  be  that 
of  one  or  many,  acting  in  co-ope- 
ration, and,  whichever  may  be  the 
case,  the  right  is  substantially  the 
same,  and  the  person  is  equally 
entitled  to  the  protection  of  courts 
of  justice.     The  same  reasons  that 
will  induce  security  to  the  indivi- 
dual will  extend  it  to  all  whose 
joint  action  may  contribute  to  the 
result  finally  attained.     (Id.) 

7.  By  the  common  law,  authors  were 
protected  in  the  enjoyment  of  the 
pecuniary  benefits  of  their  literary 
productions.     (Id.) 

8.  The  law  still  continues  to  main- 
tain and  protect  the  right  of  the 
author  to  his  unpublished  munu- 
script  or  composition,  the  same  aa 
it  formerly  did,    independent  of 
the  statutes  concerning  copyrights. 
(Id.) 

9.  Exhibiting    the    manuscript    or 
composition  to  others,  or,  where 
it  may  be  adapted   to  that  end, 
performing  it  by  theatrical  repre- 
sentations is  not  dcriiu'd  sufficient 
to  constitute  the  publication  which 
will  deprive  the  author  of  his  ex- 
clusive right.     (Id.) 

10.  Reading,  exhibiting  or  perform- 
ing, will   permit   the  observer  to 
appropriate  to  himself  so  much  as 
his  memory  may  be  capable  of  re- 
taining.    (Id.) 
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11.  But  it  will  not  allow  the  hearer 
and  observer  to  appropriate  and 
use  the  entire  composition,  with 
its  incidental  stage  accompani- 
ments. That  right  is  in  the  author 
and  his  assignee.  (Id.) 


UNDERTAKING. 

1.  As  to  whether,   where  a  party, 
who  has  availed  himself  of  an  un- 
dertaking   by  prosecuting    it    to 
judgment,  can  thereafter  maintain 
an  action  against  a  surety  there- 
to for  deceit,  based  upon  the  al- 
leged falsity  of  the    affidavit   of 
justification,  quwre.     (Cormier  agt. 
Hawkins,  69  JV.  T.,  188.) 

2.  It  is  not  essential  to  the  validity 
of  an  undertaking  given  by  the 
plaintiff  in  an  action  to  recover 
possession  of  personal  property  in 
apparent  conformity  with  the  pro- 
visions of  the  Code  in  reference 
thereto  (sec.  209),  that  the  under- 
taking be  delivered  to  the  sheriff 
as  required  by  said  provision,  or 
that  the  statutory  proceedings  be 
taken  and  the  undertaking  used 
to    accomplish    the    purpose    for 
which  the  statute  requires  it  to  be 
given.     (Harrison  agt.  Wilkin,  69 
N.  Y.,  412.) 

3.  The  parties  to  the  action    may 
waive  the  formalities  of  the  stat- 
utory proceedings,   and  in    such 
case  the  sureties  to  the  undertak- 
ing are  bound  by  the  waiver,  and 
are  estopped  from  questioning  the 
recitals  in  the  undertaking,   and 
this  although  they  had  no  knowl- 
edge of  the  facts  that  the  proceed- 
ings were  not  to  be  taken  and  the 
undertaking  used  in  the  manner 
prescribed  by  the  statute.     (Id.) 

4.  Accordingly  held,  where  in  pur- 
suance   of    an    arrangement    be- 
tween two  parties,  one  of  whom 
had    in    its    possession    personal 
property  claimed  by  the  other,  an 
action  was  brought  by  the  former 
in  the  form  of  an  action  to  recover 
possession  of  the  property,  and  an 


undertaking  was  given,  entitled 
in  the  action,  reciting  that  plain- 
tiff claimed  delivery  of  the  prop- 
erty, and  undertaking  to  prose- 
cute the  action  and  to  return  the 
property,  if  return  should  be  ad- 
judged, &c.,  that  the  sureties  to 
the  undertaking  were  estopped, 
in  an  action  thereon,  from  ques- 
tioning the  recital,  although  they 
had  no  knowledge  that  the  defend- 
ants in  the  replevin  suit  were  not 
in  possession  of  the  property,  or 
that  the  statutory  proceedings 
were  not  to  be  had,  or  the  under- 
taking used  to  obtain  delivery. 
(Id.) 


USE  AND  OCCUPATION. 

1.  An  action  for  use  and  occupation 
does  not  lie  against  a  principal 
where  there  is  an  outstanding  lease 
in  the  name  of  the  agent.     (Kier- 
sted  et  a,l.  agt.  Orange  and  Alexan- 
dria R.  R.  Co.  etal.,  ante,  51.) 

2.  In  such  case  there  must  be  proof 
of  an  assignment  of  the  lease  in 
writing  by  the  agent  to  the  prin- 
cipal, or  proof  of  a  surrender  of 
the  lease  by  the  agent  and  its  ac- 
ceptance by  the  landlord  before 
he  can  recover.     (Id.) 


USURY. 

1.  Upon  the  loan  of  money  to  be 
secured  by  a  chattel  mortgage  on 
copy-rights,  music  plates,  &c., 
&c.,  a  printing  contract  between 
the  parties  being  made  at  the  same 
time,  by  which  it  was  agreed  that 
the  mortgagees  might  print  music 
from  the  plates  of  the  mortgagor, 
the  expense  of  .printing  and  ma- 
terials to  be  borne  by  the  mortga- 
gees, the  profits  from  the  music  so 
printed  to  be  divided  equally  be- 
tween the  parties,  it  appearing 
that  the  loan  of  the  money  and 
the  printing  contract  were  part 
and  parcel  of  one  general  arrange- 
ment in  the  beginning,  but  were 
in  fact  made  afterwards  divisible, 
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and  after  the  mortgage  was  exe- 
cuted, and  before  the  printing 
contract  was  made,  the  option  was 
given  to  the  mortgagors  to  give 
up  the  printing  agreement,  but 
they  desired  it  to  be  made. 

Held,  that  the  transaction  was 
not  usurious.  (Hall  agt.  J>itson, 
ante,  19.) 

2.  Clark  agt.  SheeJian  (47  N.  T.,  188) 
•applied.     (Id.) 

3.  It  is  not  usury  for  an  insurance 
company  making  a  loan  upon  real 
estate,  at  the  same  time  to  make 
an  insurance  upon  the  life  of  the 
borrower  or  those  of  his  friends. 
(John  Hancock  Mutual  Life  Ins. 
Co.  agt.  Nichols,  ante,  393.) 

4.  It  seems  that  this  is  so,  although 
the  taking  of  the  policies  was  used 
as  an  inducement  for  making  the 
loan,  provided  the  policies  were 
actually  issued  and  the  premium 
charged  was  the  usual  ana  lair 
premium.     (Id.) 

5.  An  obligation,  valid  in  its  incep- 
tion,  is    not    invalidated    by    an 
usurious  agreement  for  the  exten- 
sion of  the  time  of  payment ;  but 
the  sum  paid  on  the  agreement 
for  forbearance  will  in  equity  be 
applied  as  payment.     (R.  E.  Trust 
Co.  agt.  Keech,  69  N.  T.,  248.) 

6.  Where  the  defense  of  usury  is 
interposed,  the  affirmative  of  the 
issue  is  upon  the  defendant,  and 
where  the  case  is  tried  by  a  ref- 
eree and  the  transaction  is  equiv- 
ocal, defendant  must  give  evidence 
of  facts  showing  the  alleged  illegal 
intent,  and  have  the  fact  found  by 
the  referee ;  it  cannot  be  adjudged 
in  the  fijst  instance  by  this  court 
on  appeal.     (Haughwout  agt.  Gar- 
rison, 69  N.  Y.,  339.) 

7.  In  an  action  upon  guarantees  of 
certain  bonds,  where  the  defense 
was  usury,  the  referee  found  in 
substance   that   plaintiffs  having 
commenced      legal     proceedings 
against  defendant  S.,  and  caused 


his  property  to  be  attached,  8. 
agreed  to  settle  by  paying  his  in- 
debtedness and  the  costs  and  ex- 
penses of  the  proceedings;  that 
plaintiffs  presented  their  account, 
in  which  they  charged  $500  coun- 
sel fees,  claimed  to  nave  been  paid 
or  incurred  in  the  proceedings, 
and  refused  to  release  the  attach- 
ment unless  it  was  paid;  that  8. 
thereupon  allowed  the  same,  and 
the  bonds  in  question,  with  guar- 
antees, were  given  on  the  settle- 
ment. There  was  no  finding  or 
request  to  find  that  the  $500  was 
paid  as  a  consideration  for  for- 
bearance and  that  it  was  plaintiff's 
intent  to  exact  usurious  interest. 
Held,  that  the  question  of  usury 
could  not  be  raised  upon  the  rec- 
ord. (Id.) 


VERDICT. 

1.  The  practice  of  directing  a  pro- 
forma  verdict  at  circuit,  and  re- 
serving the  cause  for  further  argu- 
ment and  consideration  to  be  had 
on  a  motion  made  on  the  judge's 
minutes  to  set  aside  the  verdict, 
and  on  the  hearing  of  such  motion 
directing  judgment  in  favor  of  the 
party  entitled  thereto,  approved. 
(Hall  agt.  Hall,  13  Hun,  306.) 


VOLUNTARY  APPEARANCE. 

1.  The  want  of  process  to  bring  a 
defendant    into    court    may    be 
waived  by  a  voluntary  appearance 
in  the  action;  but  to  be  effectual, 
such    appearance    must   be   with 
knowledge  that  there  is  an  action 
pending  and  with  a  full  intention 
to    appear    therein.     (Merket  ngt. 
City  of  Rochester,  13  Hun,  157.) 

2.  The  mere  presence  of  a  defend- 
ant in  a  court    room    docs    not, 
authorize  a  magistrate  to  proceed 
and   render  a    judgment   against 
him,  unless  ho  notify  him  that  an 
action  is  pending  npninst  him  and 
unless  he  fully   understands   the 
nature  of  the  proceedings.    (Id.) 
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WAIVER. 

8«e  INSURANCE  (FIRE). 

Lasher    agt.   Northwestern    Na- 
tional Insurance  Go. ,  ante,  324. 

1.  During  a  trial,  the  court  having 
adjourned,  one  of  the  jurors,  who 
lived  twelve  miles  from  the  court- 
house, asked  the  plaintiff  to  let 
him  ride  home  with  him.     The 
plaintiff    assented  and  the   juror 
rode  with  him  about  ten  miles,  in 
a  three-seated  sleigh,  plaintiff  and 
the  driver  on  the  front  seat,  two 
other  persons  on  the  middle  seat 
and  the  juror  and  another  person 
on  the  back  seat.    Nothing  was 
said  about  the  trial.  Subsequently, 
and  before  the  testimony  had  been 
closed,  the  defendant's  counsel  be- 
came acquainted  with  these  facts, 
whereupon     plaintiff's      counsel 
offered  to  allow  this  juror  to  be  ex- 
cused, if  defendant's  counsel  so  de- 
sired.    Defendant's  counsel  stated 
he  was  willing  to  leave  it  to  the 
juror's  sense  of  propriety  whether 
he  should  or  should  not  remain  in 
the  jury-box.     Held,  that  even  if 
the    irregularity  would,    in    any 
event,  have  justified  the  setting 
aside  of  the  verdict,  the  acts  and 
statements     of     the    defendant's 
counsel  constituted  a  waiver  there- 
of.   (Gale  agt.  N.  T.  0.  and  H.  R. 
R.  R.  Co.,  13  Hun,  1.) 

2.  A  defendant,  by  its  answer,  de- 
nied its  liability  for  any  part  of 
the  loss  under  an  insurance  policy 
which  provided  for  an  arbitration 
in    case    of    disagreement   as    to 
amount  of  loss,  on  grounds  speci- 
fically stated  therein.     Held,  that 
it  thereby  waived    the  condition 
requiring  an  arbitration,    as  the 
amount  of  the  loss  was  immaterial, 
if  the  company  insisted  that  it  was 
not  liable  for  any  portion  thereof. 
(Gibbs  agt.    Continental  Ins.   Co., 
13  Hun,  611.) 

3.  Where  specific  objection  is  made 
to  evidence  offered,  every  ground 
of  objection  not  specified  which  is 
capable  of  being  obviated  by  evi- 


dence, is  waived.     (Marston  agt. 
Gould,  69  N.  T.,  221.) 

4.  Where,  upon  a  trial,  an  objection 
has  once  been  distinctly  raised 
and  overruled,  it  need  not  be  re- 
peated to  the  same  class  of  evi- 
dence ;  and  an  omission  to  repeat 
it  is  not  a  waiver.  (Dilleber  agt. 
Home  L.  Ins.  Co.,  69  N.  T.,  257.) 

Appearance  of  foreign  corporation 
by  attorney  when  waiver  of  ob- 
jection that  court  had  no  jurisdic- 
tion. (See  Ward  agt.  Roy,  69  N. 
T.,  96.) 

Defect  in  parties  plaintiff  not  taken 
by  answer  or  demurrer  will  be 
deemed  to  have  been  waived  and 
cannot  be  taken  on  trial.  (See  Davis 
agt.  Bechstein,  69  N.  T.,  440.) 


WARRANTY. 

See  COMPLAINT. 

Brown  agt.  Broclcett,  ante,  32. 

See  INSURANCE  (FIRE). 

Lasher    agt.   Northicestern    Na- 
tional Ins.  Co.,  ante,  318. 


WATER. 

1.  The  ponder  of  waters  has  a  right 
to  make  any  use  thereof  which  is 
not  inconsistent  with  the  rights  of 
owners  below.     This  right  of  use 
which  may  be  to  propel  machin- 
ery, for   domestic   purposes,    for 
sale  and  for  hire,  is  property  of 
which  the  owner  cannot  be  de- 
prived. (Myer  agt.  Whitlaker,  ante, 
376.) 

2.  So  long  as  owners  below  are  not 
interfered  with  a  party  who  is  the 
former  and  owner  of  the  pond  or 
basin  which  holds  the  water  has 
the  right  to  use  such  water  for  his 
own  profit.     He  can  use  its  mo- 
mentum to  propel  machinery  and 
let  that  right  to  others ;  he  can  use 
the  water  for  domestic  and  farm- 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


ing  purposes,  and  can  let,  rent  and 
sell  that  right  to  others.     (Id.) 

3.  The  right  to  use  and  to  sell  the 
water  in  its  liquid  form  is  only  a 
part  of  his  right.     The  ice  made 
from  the  waters  of  the  pond  is  so 
far  the  absolute  property  of  the 
owner  of  the  pond  that  he  can  sell 
or  dispose  of  it  as  he  could  the 
trees  or  timber  on  his  farm.    (Id.) 

4.  The  case  of  Marshall  agt.  Peters 
(12  How.,  218)  commented  on,  and 
the  doctrine    therein    announced 
dissented  from.    (Id.) 

5.  One  8. ,  at  the  time  of  the  occur- 
rence of  the  events  out  of  which 
this  suit  originated,  was  and  is 
now  the  owner  of  the  land  upon 
which  the  dam  rests,  and  also  was 
the  owner  of  all  the  land  covered 
by  the  waters  of  the  pond,  except 
a  small  part  which  belonged  to  O. 
O.,    by    deed,   conveyed    to    the 
grantor  of  S.  "  the  right,  privilege 
and  liberty  to  overflow  so  much 
of  the  said  lands  above  mentioned 
as  are  now,  or  at  any  time  after 
may  be,  overflowed  by  means  of 
the  said  dam,  or  by  any  other  dam 
which  may  be  erected  in  place  of 
said  dam."    In  February,    1876, 
M.  and  R.,  of  which  the  plaintiff 
is  the  survivor,  purchased  all  the 
ice  in  the  pond,  formed  or  to  be 
formed,  from  S.     Previous  to  the 
gathering  of  the  ice  from  the  pond 
a  freshet  occurred  which  carried 
out  of  the  pond  a  large  part  of 
the  ice  formed  therein  and  loosen- 
ed that  which  is  in  controversy  in 
this  action  from  the  shore,   and 
would  probably  have  swept  this 
out    also    had  not  plaintiffs,    by 
holes  cut  therein,  fastened  it  to 
the  shore  and  thus  detained  it. 
After  plaintiffs  had  commenced 
to  remove  and  gather  the  ice,  the 
defendants  went  to  the  part  of  the 
pond,  over  O.'s  lands,  by  permis- 
sion of  O.  and  cut  a  large  quantity 
of  ice  thereon  against  the  forbid- 
ding of  the  plaintiffs,  and  in  spite 
of  such  forbidding  opened  a  canal 
or  channel  across  the  pond,  and 


over  that  part  of  it  which  waa 
upon  the  land  to  which  S.  had 
title,  and  floated  the  ice,  so  cut 
by  them,  through  such  canal  or 
channel,  and  gathered  and  sold 
the  same. 

Held,  that,  an  action  for  the  re- 
covery of  the  value  of  the  ice  so 
taken,  could  be  maintained  upon 
the  ground  alone,  of  the  abstract 
right  of  the  plaintiffs,  obtained  by 
the  purchase  from  8. 

Held,  further,  that,  as  after  pur- 
chase the  plaintiffs  had,  by  their 
own  exertions,  saved  the  ice  from 
being  lost  by  anchoring  it  to  the 
shore,  and  by  labor  performed 
thereon,  they  were  in  actual  pos- 
session when  the  defendants  took 
and  converted  it,  and  are,  there- 
fore, entitled  to  recover.  (Id.) 


WILL. 

1.  The  heir  at  law  of  those  in  whose 
favor  devises    and    bequests  are 
made  in  a  will,  cannot  maintain 
an  action  in  equity  for  its  con- 
struction ;  nor  can  those  who  claim 
in  opposition  to  the  dispositions 
of  the  will.    Their  remedy  is  legal, 
not  equitable.     (Stinde  agt.  Ridg- 
way,  ante,  301.) 

2.  Vesting  of  the  legal  title,  in  case 
of  a  devise  in  trust,   considered 
(Newell agt.  Ridgway  [12  Hun,  604], 
applied).    (Id. ) 

3.  Where  the  testatrix  and  her  two 
grandchildren  were  lost  in  a  ship- 
wreck,  and   it   appearing  that   a 
wave  bore  the  testatrix  from  the 
saloon  in  which  the  children  were 
with  her,  and  she  was  not  seen 
afterwards  alive,   the    grandchil- 
dren being  seen  alive  a  fi-w  minutes 
afterwards,  when  the  saloon,  with 
its    inmates,   was  carried    away: 
Held,  that  while  from  such  facts  it 
cannot  be  said  to  be  absolutely 
certain  that  the  testatrix  died  first, 
yet  under  the  case  of  Pell  agt.  Ball 
(1    Chere*   Eq.    [8.    C.},    99),    the 
evidence  might  justify  such  con- 
clusion.    (Id.) 
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4.  The  burden  of  proving  a  survivor- 
ship rests    upon  the    party  who 
claims  through  it.     (Id.) 

5.  Although,  at  common  law,  the 
father  had  the  paramount  right  to 
the  custody  and  control  of    his 
minor  children,  yet  his  power  to 
make  a  testamentary  disposition  of 
their  guardianship,  is  derived  ex- 
clusively from  the  statu  tes.   ( Thom- 
son agt.  Thomson  et  al.,  ante,  494.) 

6.  The  provisions  contained  in  sec- 
tion 6  of  the  act  of  April  10,  1862, 
declaring  that  no  man  shall  create 
any  testamentary  guardianship  of 
his  child,  unless  the  mother,  if  liv- 
ing, shall,  in  writing,  signify  her 
assent  thereto,  is  repealed  by  chap- 
ter 32,  Laws  of  1871,  page  39.   (Id.) 

7.  The  amendment  of  1871  covering 
the  subject-matter,  was  intended 
to  dispense  with  the  consent  of  the 
mother  to  a  testamentary  appoint- 
ment by  the  father,  and  to  rein- 
state the  father  in  his  unqualified 
right  to  appoint  a  testamentary 
guardian  for  his  minor  child,  as 
it  existed  under  the  Revised  Stat- 
utes of  1830,  part  2,  chapter  8,  title 
3,  section  1.     (Id.) 

8.  When  the  provisions  of  two  stat- 
utes are  manifestly  repugnant,  the 
earlier     enactment     is    impliedly 
modified  or  repealed  (In  addition  to 
the  cases  cited  below,  vide  People  ex 
rel.  Ross  agt.  Tlie  City  of  Brooklyn, 
69  N.  T.,  605;  People  ex  rel  Canj. 
Nat.  Bank  agt.  Bd.  Suprs.  Mont. 
Co.,  67  Jf.  7.,  109).     (Id.) 

9.  Where  a  testator  devised  to  the 
executors,  &c.,  of  his  will  all  his 
real  estate  in  trust,  to  sell  the  same 
whenever  they  should  deem  a  sale 
thereof  expedient  and  proper  ;  to 
collect  the  rents,  issues  and  profits 
thereof  ;  to  repair  and  improve  the 
same  out  of  his  personal  estate,  and 
the  rents  of  his  real  estate,  or  the 
proceeds  of    the  real  estate  sold, 
and  generally  to  manage,  control 
and  dispose  of  the  same  as  they 
shall  see  fit,  and  they  were  author- 


ized in  their  discretion  to  lease  or 
purchase,  in  their  own  name,  resi- 
dences to  be  used  and  occupied 
until  the  death  of  his  wife: 

Held,  that  the  executors  were 
vested  with  the  legal  title  to  the 
estate;  that  the  intention  to  clothe 
them  with  the  legal  title  is  shown 
by  the  express  words  of  gift,  and 
the  duties  and  responsibilities  im- 
posed. (Id.) 

10.  When  the  testator  declared  that 
all  the  rest,  residue  and  remainder 
of  his  estate,  after  the  payment  of 
debts    and    legacies,    should    be 
equally  divided  among  his  wife 
and  children,  as  is  thereafter  in 
the  will  provided,  and  afterwards 
in    the    will    directed    that    one- 
quarter  of  the  proceeds  of  such 
sale  of  his  real  estate  should  be 
paid  over  to  his  wife,  and  the  re- 
maining three-quarters  to  be  equal- 
ly divided   among   his   children, 
share  and  share  alike,  the  executors 
were  directed  to  invest  the  three- 
quarters   upon   bond    and    mort- 
gage, and  to  pay  over  the  income 
and  profits  to  the  guardians  of  his 
children   for    their    support    and 
maintenance. 

Held,  that  it  was  the  intention  of 
the  testator  that  che  power  of  sale 
should  be  exercised  within  the 
lifetime  of  his  widow,  and  that  the 
trust  as  to  her  share  would  ter- 
minate at  her  death.  (Id.) 

11.  That,  until  a  sale  of  the  real  es- 
tate, the  widow  should  receive  her 
proportion  of  the  rents  and  profits 
from  the  trustees,  and  that  the 
children's  portion  should  be  paid 
to  the  guardians;  the  same  per- 
sons being  constituted  trustees  and 
guardians  under  the  will.     (Id.) 

12.  Also,  held,  that  the  trust  in  the 
executors,  which  was  not  to  con- 
tinue beyond  the  life  of  the  bene- 
ficiary, was  valid.     (Id.) 

13.  When  there  are  no  words  of  gift 
except  as  involved  in  the  words 
"equally  divided  among,"  these 
words  sufficiently  dispose  of  the 
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interest  intended  to  be  disposed  of 
(Clancy  agt.  O'Gara,  4  Abb.  JV.  C., 
268,  271).  (Id.) 

14.  Where  a  testator  gave  to  his 
three  minor  children  certain  por- 
tions of  his  estate,  to  be  paid  to 
them  when  they  should  severally 
attain  the  age  of  twenty-one  years, 
and  provided  that  in  case  of  the 
death  of  either  child  before  arriv- 
ing at  the  age  of  twenty-one,  years 
without  issue,  the  share  to  which 
the  child  so  dying  shall  be  entitled, 
shall  go  to  the  survivois  or  survi- 
vor of  the  children  and  the  issue 
of  a  deceased  child,  and  after- 
wards in  the  will  gave  to  his  broth- 
ers and  sisters  the  shares  of  his 
children,  in  the  event  that  they 
should  all  die  without  issue,  before 
arriving  at  the  age  of  twenty-one : 
Held,  that,  as  the  consummation 
of  the  gifts  to  the  brothers  and 
sisters  of  the  testator  depended 
upon  the  termination  of  more  than 
two  lives  in  being  at  the  death  of 
the  testator,  they  are  illegal  and 
Void  ;  but  that  the  provisions  in 
favor  of  the  brothers  and  sisters 
could  be  dropped,  without  disturb- 
ing the  valid  disposition  of  the 
will.  (Id.) 


WITNESS. 

1.  In  this  action,  brought  for  a  part- 
nership accounting,  the  defend- 
ant claimed  that  the  accounts  had 
been  settled  by  an  accord  and 
satisfaction.  The  parties  them- 
selves were  the  principal  witnesses 
and  gave  contradictory  evidence. 
The  defendant,  to  impeach  plain- 
tiff's testimony  denying  the  settle- 
ment, gave  evidence  to  show  that 
at  the  time  of  the  settlement, 

Elaintiff  thought  that  defendant's 
ither,  a  man  of  wealth,  intended 
to  leave  his  property  to  defendant 
in  trust  and  not  absolutely;  and 
that  subsequently,  upon  learning 
that  the  property  was  left  to  de- 
fendant absolutely,  so  that  defend- 
ant was  pecuniarily  responsible, 
he  denied  the  settlement.  Upon 
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the  trial  the  plaintiff  offered  to 
prove  by  a  witness  that  he  had 
denied  that  any  settlement  had 
been  made  before  he  knew  the 
contents  of  the  will  of  defendant's 
father.  Held,  that  the  evidence 
was  proper  as  tending  to  show 
that  the  plaintiff  had  denied  the 
settlement,  at  a  time  when  he 
could  not  have  been  impelled  so 
to  do  by  a  knowledge  of  the 
change  in  defendant's  pecuniary- 
condition.  Where  an  attempt  is 
made  to  discredit  a  witness  on  the 
ground  that  when  his  testimony  is 
given  his  interests  prompt  him  to 
make  a  false  statement,  he  may 
show  that  he  made  similar  state- 
ments at  a  time  when  he  had  no 
advantage  to  derive  from  so  doing. 
(Herrick  agt.  Smith,  13  Hun,  446.) 

2.  A  witness  may  be  contradicted 
not  only  as  to  his  testimony  in 
chief,  but  also  as  to  matters  drawn 
out  on  his  cross-examination, 
material  to  the  issue,  especially 
when  the  contradictory  statements 
tend  to  discredit,  vary,  modify  or 
explain  the  testimony  given  by 
him  on  his  direct-examination. 
(Oreenjkld  agt.  People,  13  Uun, 


8.  In  reviewing  the  decision  of  a 
trial  court  upon  a  challenge  to  the 
favor,  the  appellate  court  has  the 
power,  and  it  is  its  duty,  to  pass 
upon  the  facts  de  noro,  from  the 
evidence  adduced  before  the  court 
below.  (Id.} 

4  Since  the  passage  of  the  not  of 
1873,  by  which  challenges  both  fnr 
principal  cayse  and  for  favor  ar« 
to  be  tried  by  the  court  it  is  not 
necessary  to  reiterate,  upon  the 
.  challenge  for  favor,  the  evidence 
taken  upon  a  challenge  for  princi- 
pal cause  on  the  same  ground; 
but  the  court  is  to  decide  upon 
the  testimony  given  on  both 
challenges,  (id.) 

5.  Where,  upon  a  challenge  for 
favor,  it  appeared  that  the  person 
challenged  had  a  preconceived  im- 
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pression  as  to  the  guilt  of  the 
accused,  based  upon  statements 
which  he  had  read  in  an  account 
of  a  former  trial,  which  statements 
might  or  might  not  be  supported 
by  the  evidence,  but  he  believed 
he  could,  if  sitting  as  a  juror, 
render  a  fair  and  impartial  verdict 
on  the  evidence,  notwithstanding 
such  impression,  held,  that  the 
challenge  was  properly  overruled. 
(Id.) 

6.  Upon  the  trial  of  an  action  for 
assault  and  battery,  the  defendant 
having    called    several  witnesses 
who  testified  to  the  bad  character 
of  the  plaintiff,  a  milliner,    who 
had  testified  in  her  own  behalf, 
she    was     recalled     and    asked: 
"  How  was  it  as  to  the  better  class 
of  ladies  in  the  village  patronizing 
you  up  to  that  time? "    Held,  that 
the  question  was  improper,  and 
that  the  court  erred  in  allowing 
it  to  be  put  and  answered  against 
the  objection    and    exception  of 
defendant's    counsel.     (Hagadorn 
agt.  Kearney,  13  Hun,  236.) 

7.  An  action  was  brought  upon  a 

Eromissory  note  made  by  the  de- 
jndant  Warner,  to  the  order  of 
and  indorsed  by  one  Ayer,  and 
subsequently  indorsed  by  one 
Alexander,  and  by  him  transferred 
to  the  plaintiff.  Alexander  died 
before  the  trial.  The  signatures 
of  the  maker  and  indorsers  were 
proved.  Ayer  was  called  by  the 
defendants,  the  legal  representa- 
tives of  Warner,  and  against  plain- 
tiff's objection  and  exception 
allowed  to  testify  as  to  a  personal 
transaction  between  himself  and 
Alexander,  tending  to  establish 
the  defense  of  usury.  Held,  that 
Richardson  was  an  ' '  assignee"  of 
Alexander,  within  the  meaning  of 
section  399  of  the  Code.  That  Ayer 
was  a  person  "from,  through  or 
under  whom  "  Richardson  deriv- 
ed title  within  the  meaning  of 
that  section.  That  the  fact  that 
the  defendants,  the  legal  represen- 
tatives of  Warner,  by  whom  Ayer 
was  called,  did  not  derive  title 


from  him,  did  not  render  him 
competent.  That  the  evidence 
should  have  been  excluded. 
(Richardson  agt.  Warner,  13  Hun, 
13.) 

8.  Under  section  829  of  the  Code 
of  Civil  Procedure,  which  is  the 
substitute  for  section  399  of  the 
old  Code,  the  witness  would  have 
been  competent,  as  by  that  section 
the    witness    is    only    prohibited 
from  being  examined  in  his  own 
behalf  or  interest,  or  in  behalf  of 
the  party  succeeding  to  his  title  or 
interest.     (Id.) 

9.  Under  the  provisions  of  the  Re- 
vised Statutes  (2  R.  8.,  681,  sec.  1), 
disqualifying,  thereafter  as  a  wit- 
ness, any  person  who  "  shall  up- 
on conviction,  be  adjudged  guilty 
of  perjury,"  a  person  is  not  ren- 
dered incompetent  until,  by  judg- 
ment,    sentence    has    been    pro- 
nounced upon  him ;  a  verdict  of 
guilty  alone  is  not  sufficient.  (Blau- 
fus  agt.  People,  69  N.  Y.,  107.) 

10.  Information  as  to  the  condition 
of  the  insured  acquired  by  a  physi- 
cian, while  attending  upon  him, 
which    was    necessary  to  enable 
the  physician  to  prescribe,  he  is 
prohibited  from  disclosing  (2  JR. 
& ,  406,  sec.  73),  and  he  is  incompe- 
tent as  a  witness  to  testify  there- 
to.    (Dilleber  agt.    Home  L.   Ins. 
Co.,  QQN.  Y.,   256.) 


WRITTEN  INSTRUMENT. 

1.  It  is  competent  for  a  party  to  show 
any  facts  and  circumstances  sur- 
rounding the  making  of  a  con- 
tract, which  would  enable  the  jury 
to  determine  the  subject-matter  to 
which  the  contract  was  in  fact 
applicable.     (Bickett  agt.    Taylor, 
ante,  126.) 

2.  It  is  an  elementary  rule  of  con- 
struction that  every  written  instru- 
ment should  be  interpreted  in  the 
light  of    the   circumstances   sur- 
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rounding  its  execution,  and  it  is 
error  for  the  court  to  exclude  evi- 
dence of  the  circumstances  under 
which  the  instrument  was  exe- 
cuted. (Id.) 


8.  It  is  only  where  there  is  no  evi- 
dence in  law,  which,  if  believed, 
will  sustain  a  verdict,  that  the 
court  is  called  upon  to  nonsuit. 
(Id.) 
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Form  of  commitment  —  record 
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How  and  when . .  ....  406 


ESTOPPEL. 

When  insurance  company  es- 
topped from  denying  the  truth 
of  written  statements  which 
it  has  caused  the  insured  to 
make 318 

When  a  man  so  conducts  him- 
self that  a  certain  state  of 
things  would  be  inferred  to 
exist,  and  a  party  acts  on  that 
inference,  he  shall  be  estop- 
ped from  denying  it 356 
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FRAUD  OR  DECEIT. 

Action  for,  what  must  be  alleg- 
ed in  complaint 32 


G. 

GIFT. 

Mortis  causa  —  upon  what  facts 
sustained 408 


H. 

HUSBAND  AND  WIFE. 

An  action  for  an  assault  aud  bat- 
tery upon  a  married  woman, 
must  be  brought  in  her  name 
alone 339 
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INJUNCTION. 
When  refused 
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Restraining  trustee  of  mortgage 
bondholders  from  carrying 
into  effect  an  agreement 
whereby  the  terms  of  mort- 
gage as  to  time  aud  rate  .of  in- 
terest were  changed  —  when 
should  be  continued  pen  dente 
lite 288 

Not  a  proper  «we  for 481 
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ize the  issuance  of 471 


INSURANCE,  FIRE. 

Effect  of  language  in  a  policy 
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insured,  that  she  was  the 
owner  thereof  in  fact,  when 
she  held  the  property  on  con- 
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What  language  in  policy  im- 
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When  contract  of,  becomes  null 
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in  policy 104 

Insolvent  company  —  applj  ca- 
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Appointment  of  receiver  —  du- 
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parties,    or    courts    of     this 
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JURISDICTION. 

Of  court  of  equity  to  entertain 
an  action  to  revoke  a  will  or 
its  probate  for  fraud 210 

Mortgage  foreclosure  on  rail- 
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—  suits  commenced  in  each 
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court  to  grant  relief 286 

Of  supreme  court  to  grant  in- 
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Power  to  amend  mittimus  after 
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principal  51 
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MANDAMUS. 
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refiling  not  necessary  .'. 205 
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assuming  mortgage  by  mar- 
ried woman 234 

By  manufacturing  corporations 
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or  and  pledgee  —  sale  of  pro- 
perty "subject  to  what  may 
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of 356 
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of  a  valid  mortgage 205 
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Duty  as  to  rendering  account 
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PARTNERSHIP. 
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is  a  "  conveyance, "  and  un- 
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subsequent  assignee  of  mort- 
gage for  value,  and  without 
notice 43 
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SERVICE. 
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STOCK  BROKER. 
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—  evidence  of -301 


T. 
TENDER 

Of  interest  on  mortgage,  how 
and  to  whom  made 188 
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